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COUET  OF  APPEALS  |^ 

OP  THE 

State  of  New  York, 

Commencing   January,   1887,* 


In  the  Matter  of  the  Petition  of  the  New  Yokk  Cabl-e 
Company,  Appellant,  v.  The  Mayok,  Aldermen  and 
Commonalty  of  the  City  of  New  Yokk,  et  al., 
Respondents. 

The  act  of  1875,  known  as  the  ** Rapid  Transit  Act"  (Chap.  606,  Laws 
of  1875),  prior  to  the  passage  of  the  "  General  Surface  Act "  (Chap. 
252,  Laws  of  1884),  authorized  the  formation  of  companies  to  construct 
street  railways  on  tlie  surface,  to  be  operated  by  any  power  other  than 
animal     (Eakl,  J.,  dissenting.) 

The  ''General  Surface  Act"  was  not  intended  to,  and  does  not  inter- 
fere with  the  rights  of  any  street  surface  railroad  company  organized 
before  its  passage  under  the  "liapid  Transit  Act;"  it  only  prohibits 
the  construction  of  surface  roads  by  corporations  thereafter  organized. 
The  saving  clause  in  the  "General  Surface  Act"  protects,  not  only 
consummated  and  perfected  rights  of  a  company  theretofore  organized, 
but  such  rights  as  the  company  had,  although  inchoate  and  subject  to 
the  performance  of  further  conditions;  and  by  the  subsequent  perform 
ance  of  the  conditions  those  rights  are  perfected,    (Eakl,  J. ,  dissenting.) 

As,  however,  the  '*  Rapid  Transit  Act"  prescribes  the  proceedings  by 
which  rights  may  be  acquired,  a  substantial  compliance  with  the 
material  requirements  of  the  act  is  a  condition  precedent,  without  per- 
formance of  which  a  company  never  became  legally  incorporated  or 
acquired  any  rights  under  the  act. 

The  intent  of  the  provision  of  the  "  Rapid  Transit  Act  "  (§  6),  requiring 
the  commissioners  appointed  by  the  mayor  of  a  city  to  fix  and  determine 


104       l| 
150   88S\ 


•  This  volnme  also  contains  two  cases,  the  first  one,  and  WHgkt  v.  Chapin,  post  page  869, 
which  were  not  reported  when  reached  In  their  order,  as  motions  were  then  pending  for 
rear^ment. 


2  K  Y.  Cablb  Co.  v.  Mayor,  etc.,  op  N.  Y.         [Jan., 

Statement  of  case. 

the  time  within  which  the  proposed  railway  or  railways,  or  portions 
thereof  shall  be  constructed,  is  to  limit  the  corporation  in  respect  only 
to  time  during  which  it  is  possible  for  it  to  prosecute  the  work,  exclud- 
ing time  when  legal  barriers  exist  to  such  prosecution. 

Where,  therefore,  the  commissioners  appointed  by  the  mayor  of  New 
York  specified  a  time  within  which  each  of  twenty- nine  different  routes 
located  by  them  should  be  completed,  but  provided  that  the  time  should 
begin  to  run  from  the  date  of  the  obtaining  the  requisite  consent  of 
property  owners  and  of  the  local  authorities,  or,  in  case  of  failure  to 
procure  such  consent,  from  the  date  of  the  confirmation  of  the  report 
of  commissioners  appointed  by  the  court;  and  also  provided  that  the 
time  unavoidably  consumed  by  the  pendency  of  legal  proceedings  or 
the  interference  of  public  authorities,  or  the  omission  to  open  or  grade 
shall  not  be  deemed  a  part  of  the  time  limited.  Held,  that  this  was  a 
substantial  compliance  with  the  act. 

The  articles  of  association,  framed  by  the  mayor's  commissioners,  instead 
of  providing,  as  required  by  said  act  (§  7),  for  the  release  and  forfeiture 
to  the  supervisors  of  the  county  of  all  the  rights  and  franchises  acquired 
by  the  corporation,  in  case  the  proposed  railways  were  not  completed  in 
time,  provided,  that  m  case  the  several  portions  of  such  railways  were 
not  completed  each  within  the  time  limited,  the  rights  and  franchises 
"  for  and  as  to  any  portion  of  such  railway  or  railways  not  so  com- 
pleted/' shall  be  released  and  forfeited.  Held,  that  this  was  a  material 
departure  from  the  requirements  of  the  act;  that  the  provision  should 
have  been  for  the  release  and  forfeiture  of  all  the  rights  and  privileges; 
that  the  provision  was  an  attempt  to  override  the  action  of  the  Legis- 
lature in  refusing  to  make  the  amendment  to  the  *'  Rapid  Transit  Act  '* 
of  1883  (§  2,  Chap.  893,  Laws  of  1882),  applicable  to  the  city  of  New 
York,  by  incorporating  the  substance  of  the  amendment  in  the  articles 
of  association. 

Also,  held,  that  as  there  was  no  general  law,  declaring  a  forfeiture  or 
requiring  a  release  to  the  supervisors,  a  compliance  with  the  provision 
was  necessary  to  carry  out  the  legislative  intent,  and  the  failure  to 
comply  was  a  fatal  defect  in  the  articles. 

Also,  held,  that  while  by  the  act  of  1870  (Chap.  190,  Laws  of  1870)  the 
board  of  supervisors  of  the  county  of  New  York,  composed  of  super- 
visors, as  before  elected  or  appomted,  was  declared  abolished,  a  new 
board  of  supervisors  was  created  (Chap.  1 37,  Laws  of  1870)  and  is  in 
existence  to  which  the  franchises  of  the  company  may  be  forfeited  and 
released. 

Under  the  provision  of  the  Rapid  Transit  Act  (§  5),  requiring  the  mayor's 
commissioners  to  fix  the  plan  or  plans  for  the  construction  of  the 
railway  or  railways,  it  is.  at  least,  essential  that  they  shall  determine 
whether  the  contemplated  road  shall  be  an  underground,  overground 
or  surface  road,  and  a  failure  on  their  part  to  determine  this  ques- 
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tion  is  a  failure  to  comply  with  one  of  the  conditions  precedent  to 
the  acquisition  of  corporate  power. 

By  the  resolutions  of  the  commissioners,  incorporated  in  the  articles  of 
associatioD,  as  to  several  of  the  routes  laid  out,  it  was  left  to  the  subse- 
quent election  of  the  company  whether  they  should  be  surface  or 
elevated  roads  As  to  other  routes,  where  the  articles  provided  for  ele- 
vated roads,  with  a  double  track,  authority  was  given  to  the  company 
to  add  such  other  tracks  as  might,  from  time  to  time,  be  needed  to 
accommodate  increasing  traffic  and  to  make  such  additions  to  the 
structures  as  might  be  needed.  It  was,  also,  left  to  the  company  to 
determine  as  to  the  method  of  supporting  the  tracks,  i.  d.,  whether  they 
should  be  carried  on  longitudinal  girders  resting  on  the  top  of 
columns  or  by  transverse  girders  supported  by  columns.  The  power 
to  erect  stations  and  platforms  was  not  restricted  or  defined,  but  it  was 
left  to  the  company  to  decide  where  they  were  necessary,  it  was 
authorized  to  occupy  so  much  of  the  sidewalks  for  stairways  and 
approaches  '  as  may  be  necessary,"  and  also  to  construct  "  such  sup- 
ports, turn-outs  »  »  *  stations,  buildings,  platforms,  stairways 
*  *  *  and  such  other  requisite  appliances  as  shall  be  proper. "  Held, 
that  the  commissioners  failed  to  substantially  comply  with  the  act,  and 
that  as  such  compliance  was  essential  there  was  no  valid  organization 
of  the  petitioner. 

A  motion  for  rcargument  was  made  upon  papers  showing  proceedings 
instituted  to  amend  in  the  particulars  in  which  the  court  had  held  the 
articles  to  be  defective.  Eddy  that,  conceding  such  proceedings  were 
effectual,  they  would  not  afford  ground  for  a  reargument,  as  the  juris- 
diction of  this  court  is  confined  to  a  review  of  the  determinations 
actually  made  by  the  Supreme  Court,  and  must  be  had  upon  the  same 
papers  which  were  before  the  General  Term. 

It  aeems  that  the  order  of  this  court  affirming  the  order  of  General  Term, 
denying  the  application  of  the  petitioner  will  be  no  obstacle  to  a  rehear- 
ing by  the  General  Term,  or  to  a  new  application,  based  upon  new  facts. 

Where  it  is  sought  to  take  the  property  of  an  individual  under  powers 
granted  by  statute  to  a  corporation,  to  be  formed  in  a  particular  manner 
therein  directed,  the  constitutional  protection  of  the  rights  of  private 
property  requires  that  the  powers  granted  be  strictly  pursued,  and  all 
the  prescribed  conditions  performed. 

It  seema  where  the  power  is  conferred  upon  a  corporation  duly  formed,  it 
will  not  be  defeated  simply  because  the  corporation  has  done  or 
omitted  some  act  which  may  be  a  cause  of  forfeiture  of  its  rights  and 
franchises,  as  it  rests  with  the  State  to  determine  whether  such  for- 
feiture will  be  enforced. 

In  re  G  E.  R  Go.  (70  N.  Y.  861)  \  Inre  K  T.  E.  B.  B.  Co.  (70  id.  827); 
Inre  B.W.  dbK  B.  Go.  (72  id.  245)  distinguished. 

(Argued  October  21,  1886;  decided  December  17,  1886.) 
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Appeal  from  order  of  tlie  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  1, 
1884,  denying  a  motion  on  the  part  of  the  petitioner,  the 
New  York  Cable  Railway  Company,  to  confirm  the  report  of 
commissioners  appointed  by  the  Supreme  Court  to  determine 
whether  the  railways  described  in  the  petition  of  said  company 
ought  to  be  constructed  and  operated. 

The  report  of  the  commissioner  was  in  favor  of  the 
petitioner.  Tlie  refusal  to  confirm  their  report  was  upon  the 
ground  that  the  petitioner  had  no  legal  right  to  construct  or 
operate  a  railway. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

PTm.  M.  Evarta^  Rcberi  Sewell^  Everett  P.  Wheeler^  Chas. 
P.  Shaw  for  appellant.  The  decision  is  this  case  having 
been  put  solely  on  legal  grounds  is  appealable  to  this  court. 
{Allen  V.  Myer,  73  N.  Y.  1 ;  lUman  v.  S,  B.  cfe  N,  Y,  R, 
R.  Co.  92  id.  356;  RmseU  v.  Conn.  20  id.  83.)  The 
motion  to  confirm  the  report  of  the  commissioners  should 
be  granted.  {Morris  v.  Talcott^  96  N.  Y.  100 ;  Ma^^vin  v. 
Marvin^  78  id.  541 ;  Fredetncks  v.  Tat/lor^  52  id.  526 ; 
Sturgia  v.  Spqford^  58  id.  103;  Fulton  Fire  Ins.  Co., 
V.  Baldxoin,  37  id.  652.)  Section  16  of  the  act  of  1884 
(Chap.  252)  cannot  be  so  construed  as  to  take  away  vested 
rights,  and  would  be  void  if  it  attempted  to  do  so.  (  Wester- 
velt  V.  Gregg  J  12  N.  Y.  209;  State  Constitution^  art.  1, 
§  6 ;  Sttiai't  V.  Palmer,  74  id.  183.)  The  Legislature  can- 
not pass  a  law  impairing  the  obligation  of  a  contract. 
{U.  S.  Can.  art.  1,  §  10;  In  re  Bank  of  Buffalo,  21 
N.  Y.  14, 15 ;  In  re  Reciprocity  Bank,  17  How.  Pr.,  327 ; 
Farrington  v.  Sec.  of  Tennessee,  95  U.  S.  679;  Dodge 
V.  Woolsey,  16  How.  [U.  S.]  367;  State  Bank  of  Ohio  v. 
Knoop,  18  id.  331.)  A  contract  between  the  State  and  a 
citizen  cannot  be  modified  or  changed  by  any  act  of  the  legis- 
lature. {Donald  v.  State,  89  N.  Y.  36 ;  People  v.  Otis,  90 
id.  48.)  Statutes  are  never  to  have  a  retrospective  or  retro- 
active operation  unless  it  is  so  clearly  expressed  in  the  act,  and 
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not  then  if  it  would  take  away  vested  rights  (as  distinguished 
from  remedies).  {Goilloid  v.  Mayor ^  etc.j  87  N.  Y.  441 ; 
People  V.  Zord,  12  Hun,  282 ;  Johnson  v.  B^crrdl^  2 
Hill,  238 ;  BuMer  v.  Palmer,  1  id.  325-334 ;  Dash  v.  Van 
Kleecky  7  John.  477 ;  MoMannis  v.  Butler,  49  Barb.  176  ; 
WaddeU  v.  Elmendorf,  12  id.  585 ;  Burley  v.  Pampacher, 
5  Dner,  188;  Ganson  v.  C^'^y  </  Buffalo,  1  Keyes,  460-461 ; 
PoUer^s  Dwarris  on  Sta;tutes,  162,  n.  9 ;  1  Kents  Com.,  455  ; 
Jarvis  v.  Jarvis,  3  Edw.  Oh.  462  ;  Fa;*  Rensselaer  v.  Ziu- 
ingston,  12  Wend.  420-491.)  The  right  of  the  company 
to  complete  its  proceedings  is  a  vested  right.  {In  re  Thirty- 
f(yiirth  SL  R.  Co.,  5  East.  R.  697 ;  Westervelt  v.  Gregg,  12 
N.  Y.  202  ;  Uurd  v.  Cass,  9  Barb.  866 ;  Holmes  v.  Holmes, 
4  id.  295 ;  Snyder  v.  Snyder,  3  id.  621 ;  Benson  v. 
J/ay^,  ^fc.,  10  id.  223-234;  2  iT^/i^^^  CW;*.,  275.) 
When  the  right  to  alter,  amend  or  withdraw  franchises  is 
provided  for  in  the  charter  itself,  it  may  be  done,  as  that 
is  a  part  of  the  contract,  but  not  otherwise.  {McLaren  v. 
Pennington,  1  Paige,  102.)  The  act  of  1875,  under  which 
the  Cable  Company  is  incorporated,  contains  no  such  pro- 
vision. {McLaren  v.  Pennington,  1  Paige,  102 ;  Benson  v. 
Mayor,  etc,,  10  Barb.  223  ;  Dartmouth  College  v.  Wood- 
ward, 4  Wheaton,  518 ;  State  Bank  of  Ohio  v.  Koop,  16 
How.  [U.  S.]  369 ;  Dodge  v.  Woolsey,  18  id.  331 ; 
Iff.  O.  Gas  Co.  V.  Louisiana  Light  Co.,  115  U.  S.  650.)  If 
there  be  a  bona  Jide  endeavor  to  comply  with  the  require- 
ments of  the  general  acts  for  the  creation  of  corporations  and 
a  certificate  be  filed,  which  is  in  good  faith  an  attempt  to 
follow  them,  a  corporation  de  facto  is  created,  which  has  the 
right  to  sue  and  be  sued,  and  whose  existence  cannot  be 
challenged  collaterally,  but  only  in  a  proceeding  by  the 
attorney-general.  {Eaton  v.  Asptmoall,  19  N".  Y.  119, 121 ; 
Buffalo  i&  Alleghany  R.  R.  Co.  v.  Cary,  26  id.  75-77 ;  In  re 
N.  7.  El.  R.  R.  Co.,  70  id.  338 ;  Methodist  Church  v. 
Pickett,  19  id.  482 ;  Barik  of  Toledo  v.  International 
Bank,  29  id.  542;  Holm^  v.  Gilliland,  41  Barb.  588; 
Mechanics  Building  Association  v.  Stevens,  5  Duer.  676 ; 
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In  re  Brooklyn,  etc.,  JS.  E.  Co.,  75  N.  Y.  335.)  Even  if 
the  railroad  crosses  prohibited  streets  the  part  not  prohibited 
is  valid.  {OilheH  EL  R,  Co.,  70  N.  Y.  361,  873 ;  Laws  of 
1881,  chap.  485  §  2.)  Even  if  there  was  a  defect  in  the 
organization  of  the  corporation,  it  could  only  be  taken  ad- 
vantage of  by  the  State,  by  a  direct  proceeding  for  that 
purpose  by  the  attorney-general,  which  the  State  could 
waive,  either  expressly  or  by  omitting  to  proceed,  or  by 
subsequent  legislative  recognition.  {In  re  N.  T.  EL  li.  R. 
Co.,  70  N.  Y.  338 ;  White  v.  Rosa,  15  Abb.  66  ;  Black  River 
(k  Utica  R.  R.  Co.  V.  Barnard,  31  Barb.  258.)  A  provision 
in  a  public  statute  like  this,  prescribing  a  time  within  which 
an  act  should  be  done,  containing  no  negative  words  forbidding 
the  doing  of  the  act  afterwards,  is  directory,  and  a  literal 
compliance  with  its  terms  in  regard  to  time  is  not  essential  to 
the  validity  of  the  act.  (Sedgwick  on  Stat,  and  Const.  Law. 
370,  371,  376;  People  v.  Sup'rs.  of  Dlstc?,  34  N.  Y.  272; 
Barnes  v.  Badger,  41  Barb.  99.)  When  any  act  or  thing  is 
ordered  to  be  done  or  agreed  to  be  done,  and  no  time  is 
specified,  it  must  be  done  in  a  reasoncMe  time.  {Eickett  v. 
Brioe,  23  How.  194;  Story  on  Con.  §  790;  2  Pars,  on 
Con.  47,  173.)  All  the  circumstances  being  known  what 
is  a  reasonable  time  is  a  question  of  law.  (Story  on  Con.  § 
790 ;  2  Pars,  on  Con.  173.)  The  order  of  the  General  Term 
is  appealable  under  chapter  270  of  the  Laws  of  1864. 
{In  re  Brady,  69  K  Y.  219;  Allen  v.  Myer,  73  id.  1; 
Tolman  v.  S.  B.  c&  JV.  F.  R.  R.  Co.,  92  id.  356  ;  R-ussell  v. 
Conn.  20  id.  83  ;  In  re  Kings  Co.  EL  R.  Co.,  82  id.  95  ;  xV. 
T.  EL  R.  Co.,  70  id.  327,  333 ;  Thirty-fourth  St.  R.  Co.,  5 
EaBt.  R.  697.) 

William  C.  TrvJl  and  Luke  F.  Coza/ns  for  the' Chambers 
Elevated,  etc..  Railroad  Company  and  others,  respondents. 
Statutory  provisions  as  to  time  are  to  be  deemed  directory 
unless  of  the  essence  of  the  thing  to  be  done.  (  Wood  v. 
Chapin,  3  Kern.  509 ;  In  re  Emp.  C%ty  Bk.  18  N.  Y.  200 ; 
People  V.  Cook,  4  Seld.  69 ;  Bowers  v.  Badger,  41  Barb.  98, 
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99 ;  In  re  K  T.  El.  R.  R.  Co.,  7  Hun,  241.)  The  proviso  of 
section  4  of  the  act  of  1875,  makes  the  consent  of  the  property 
owners  and  local  aathorities,  or  the  determination  of  the  com- 
missioners confirmed  by  the  court  in  lieu  of  consent  of  the 
property  owners,  a  condition  precedent  to  the  exercise  of  the 
power  previously  of  locating  routes.  (  Voorhes  Bk.  of  U.  S. 
10  Pet.  449;  Weyman  v.  Southard,  10  Wheat.  150;  In  Re 
Second  Avenue  M.  E.  Church,  66  N.  Y.  395 ;  In  re  Webb,  24 
How.  247 ;  In  re  N.  7.  El.  R.  R.  Co.,  70  N.  Y.  359.)  The 
mayor's  commission  had  no  power  to  locate  a  route  upon  the 
surface  of  the  streets.  {In  re  N.  7.  El.  R.  R.  Co.,  70  N.  Y. 
343;  In  re  GU.  El.  R.  R.  Co.,  id.  361.)  The  action  of 
the  mayor's  commission  in  resolving,  as  it  did,  that  "  on 
streets  chiefly  used  for  residences,  or  bordering  on  parks  or 
public  squares,  or  on  a  river  front,  stations  may  be  placed 
over  the  sidewalks  of  the  streets,"  was  a  clear  neglect  of  duty 
arid  assumption  of  power.  {MaMage  v.  N.  Y.  E.  A  M.  R. 
R.  Co.,  67  How.  Pr.  232 ;  In  re  Boston,  etc.,  10  Abb.  [N.  C] 
104 ;  K  Y.,  etc.,  v.  Godwin,  12  Abb.  [N.  S.]  21 ;  JV.  t.,  etc., 
V.  New  York,  11  Abb.  [N.  C]  383 ;  N.  Y.  C.  v.  CotOe,  90 
N.  Y.  342,  347-349.)  The  provision  of  the  sixth  section  of  the 
act  requiring  the  commissioners  to  "  fix  and  determine  a  time  " 
within  which  the  road  should  be  constructed  and  ready  for 
operation,  demand  that  a  fixed,  stated  and  definite  time  should 
be  named.  {Donohue  v.  G^  Connor ^  45  Sup.  Ct.  R.  299; 
N.  Y.  Cable  R.  Co.  v.  Eortysecofid  St.  R.  R.  Co.  Ms.  op.) 
The  failure  of  the  mayor's  commission  to  comply  with  all  the 
requirements  of  the  statute  in  these  particulars,  renders  the 
organization  of  the  petitioner  as  a  corporation  defective  and 
invaKd.  (1  W^ood  Rail.  Law,  13,  §  8;  In  re  N.  W.  c&  M. 
R.  Co.,  72  N.  Y.  245 ;  Steam  Transit  Co.  v.  City  qj 
Brooklyn,  78  id.  524.)  The  provision  of  the  act  of  1884, 
expressly  prohibiting  the  construction  by  the  petitioner  of 
any  railway  upon  the  surface  of  the  streets,  applies  to  every 
street  surface  railroad  not  then  constructed  which  claims  the 
right  to  construct,  under  the  authority  of  a  commission 
appointed  under  the  act  of   1875.     {Falconer  v.   B.   N. 


8  N.  Y.  Cable  Co.  v.  Mayor,  etc.,  op  N.  Y.         [Jaa., 

Statement  of  case. 

J.  E.  R,  Co,,  69  N.  Y.  491;  People  v.  Tncstees  of 
Ft,  Edward,  70  id.  28.)  The  legislature  has  power  thus 
to  prohibit  the  construction  of  the  petitioner's  road.  (1  R.  S. 
800  ;  Const.,  art.  8,  §  1 ;  Laws  of  1875,  chap.  606,  §  34.)  If 
the  act  of  1875  authorizes  the  construction  of  railways  of  the 
character  of  those  claimed  by  the  petitioner,  it  is  unconstitu- 
tional, because  of  its  failure  to  provide  adequate  compensation 
for  the  private  property  required  to  be  taken  in  the  construc- 
tion and  operation  of  the  petitioner's  railways.  (70  N.  Y.  327, 
354,  360;  Wilson  v.  N,  Y.  C.  R.  R.  Co.,  47  N.  Y.  161 ; 
Arnold  v.  //.  R.  R.  R.  Co.,  55  id.  661  ;  Story  v.  El,  R.  R. 
Co  ,  90  id.  146.)  The  "  court  commission  "  erred  in  receiving 
oral  and  unverified  statements,  in  favor  of  the  proposed  railways. 
{T.iikB.  R.  R.  Co.  V.  North.  Tump.  Co.,  16  Barb.  103.) 

D.  J.  Dean  for  the  Mayor,  etc.,  respondent.  The  Rapid 
Transit  Act  (Chap.  606  of  the  Laws  of  1875)  does  not  provide 
for  or  permit  the  creation  of  a  steam  surface  railway,  (/n  re 
N,  T.  El.  R.  R.  Co.,  70  N.  Y.  R.  343,  352 ,  In  re  Gil.  EL 
R.  Co.,  id.  361,  366.)  The  construction  and  operation  of  the 
petitioner's  road  is  prohibited  by  section  16  of  chapter  252  of 
the  Laws  of  1884.  {Fn  re  Khigs  Co.  El.  R.  R.  20  Hun,  225  ; 
Spring  Val.  W.  Works  v.  Schottler,  110  U.S.  347;  Tomlin- 
son  V.  Branch,  15  Wall.  460 ;  Beer  Co.  v.  Mors.  97  U.  S.  25 ; 
Beih  V.  Chicago  R.  R.  Co.,  94  id.  167,  176 ;  Fort  Plain 
Bridge  Co.  v.  Smith,  30  N".  Y.  62.)  The  proceedings  set 
forth  in  the  record  are  insufficient  under  the  Rapid  Transit 
act  (Chap.  606  of  the  Laws  of  1875)  to  entitle  the  petitioner 
to  the  confirmation  of  the  report  presented.  {Fn  re  Brooklyn, 
etc.,  R.  n.  Co.,  72  iST.  Y.  245 :  K  V.  <&  L.  R  R.  Co.,.  36 
Hun,  220;  99  iV.  T.  12;  Jenkins  v.  Onion  Tump.  Co.,  1 
Cai.,  Cases  94 ;  Crocker -v,  FCane,  21  Wend.  211  ;  FFawes  v. 
Awj,  Sax.  Co,  101  Mass.  983;  Atley  v  U.  Tool  Co.,  11 
Gray,  139;  Fn  re  Trustees,  57  How.  Pr.  500;  80  N.  Y.  642; 
Fn  re  Em.  Fnd.  Sav'gs  Bk,  75  id.  388 ;  Dillon  on  Mun. 
Corp.,  §  96 ;  Birdsall  v.  Clarke,  75  N.  Y.  73  ;  Thompson 
V.  Schermsrhom,  6  id.  92 ;  N.   Y.  dk  B.  R.  R.  Co.,  v   God- 
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win,  12  Abb.  [N.  S.]  26.)  All  the  facts,  showing  inability  to 
agree  as  to  price  of  lands  must  be  fully  stated  in  the  affidavits 
presented  to  the  court,  and  the  inability  to  agree  must  appear, 
otherwise  the  court  has  no  jurisdiction  to  appoint  appraisers. 
{Dyhman  v.  Mayor,  etc.,  1  Seld.  493 ;  In  re  B,  H,  cfe  R,  R, 
Co.,  79  N.  Y.  71 ;  In  re  Marsh,  71  id.  319.) 

Aaron  J.  Yanderpod  for  respondents.  It  was  the  duty  of 
the  commissioners  to  locate  the  stations,  landing  places,  build- 
ings, platforms,  stairways,  etc.  {In  re  Kings  Oo,  EL  R,  Co,, 
20  Hun,  234.)  It  was  also  their  duty  to  fix  and  determine 
the  time  within  which  the  consents  should  be  obtained. 
{Donahue  v.  O'Connor,  45  N.  Y.  Supr.  Ct.  278,  299.)  The 
Act  of  1875,  chapter  606,  was  not  intended  to  provide  for 
surface  roads.  {In  re  N,  Y,  El.  R.  Co.,  70  N.  Y.  343 ;  3 
Abb  [N.  C]  414 :  Laws  of  1884,  chap.  252 ;  1  R.  S.  600, 
§  8 ;  White  V.  Syr.  <&  U.  R.  R.  Co..  14  Hun,  559  ;  Suydam  v. 
Moore,  8  Barb.  358 ;  MiOer  v.  The  State,  15  Wall.  478 ; 
Hyatt  V.  McMahon,  25  Barb.  457 ;  Kerr  v.  Dougherty,  79 
N".  Y.  327.)  The  legislature  has  authority  to  make  grant* 
of  franchises  or  to  confer  powers,  on  the  consent  of  parties 
who  may  in  any  wise  be  affected  thereby.  {Brewster  v. 
City  of  Syracuse,  19  N.  Y.  116,  118  ;  Tanner  v.  Trustees  oj 
Albion,  5  Hill,  121,  131.)  The  fact  that  Guy  R.  Pelton  was 
an  applicant  to  the  mayor  to  appoint  a  commission  rendered 
him  incompetent  to  act  as  a  commissioner  to  determine 
whether  the  railways  should  be  constructed,  notwithstanding 
the  refusal  of  the  ownere  of  property  to  consent  thereto. 
{In  re  Houston  St.,  7  Hill,  175;  Peninsular  R.  Co.  v. 
Howard,  20  Mich.  1 8 ;  Pond  v.  Town  of  Milford,  '35  Conn. 
32;  Page  v.  Contoooook  VaUey  R  R.  Co.,  21  N.  H.  438; 
In  re  Kiugs  Co.  El.  R.  R.  Co.,  82  N.T.  99 ;  Corporation  v. 
Manhattan  Co.,  1  Cai.  R.  507,  508;  Anthony  v.  South 
Kingston.  13  R.  1. 129 ;  Eb  parte  Hinckley,  8  Me.  146  ;  State 
V.  Delasdernier,  11  id.  473;  Wilson  v.  Mitchell,  49  Wis. 
284;  Brooks  v.  Hishen,  40  id.  674;  In  re  Albany  St.,  6  Abb. 
Pr.  273;  Inhabitants  v.  Dilley,  24  N.  J.  [4  Zab.]  209,  213; 
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People  ex  rel.  Cooke  v.  Oom.  of  Highways^  57  N".  Y.  649, 
551 ;  Taylor  v.  Covmiy  Uomrs.  of  Worcester,  105  Mass.  225 ; 
In  re  Mt  Morris  Square,  2  Hill,  14 ;  In  re  B.,  N.  c&  P.  R. 
R.  Co.,  32  Hun,  289 ;  HaU  v.  Thayer,  105  Mass.  219,  221 ; 
Queen  v.  Aherdare  Canal  Co.  14  Ad.  &  Ell.  [N.  S.]  584, 
686 ;  In  re  Canada  Northern  R.  Co.,  7  Fed.  Rep.  653,  655  ; 
Shdion  V.  Town  of  Drdey,  27  Conn.  414 ;  Powers  v.  Bears, 
12  Wis.  213,  223 ;  Hazard  v.  Middietown,  12  R.  I.  227 ; 
Peninsular  R.  Co.  v.  Hovoard,  20  Mich.  18 ;  Mich.  Air  Line 
R.  Co.  V.  Barnes,  40  id.  383 ;  Fox  v.  Hills,  1  Conn.  294, 
300,  308,  309 ;  In  re  Hancock,  27  Hun,  78 ;  HaU  v.  Thayer, 
105  Mass.  219 ;  Taylor  v.  County  Comrs.,  id.  225 ;  Stephens 
V.  People,  18  L.  J.  277 ;  People  v.  MuUin,  3  Abb.  L.  J. 
150 ;  In  re  B.,  N.  Y.,  etc.,  R,  R.  Co.,  32  Hun,  289 ;  People 
V.  Brooklyn  cSi  Flatbush,  89  N.  Y.  75 ;  In  re  Orcyoe  St.,  61 
Cal.  438 ;  In  re  Newport  Highway,  48  N.  H.  433 ;  Peck  v. 
Freeholders  of  Essex,  1  Zab.  656 ;  Mitchell  v.  Kirkland,  7 
Conn.  229 ;  People  v.  Lamdreth,  1  Hun,  544  ;  tox  v.  Hills, 
1  Conn.  294 ;  The  Peninsular*  R,  Co.  v.  Howard,  20  Mich. 
18;  People,  ex  rel.  Vandeusen  v.  The  First  Judge  of 
Columbia,  2  Bill,  398 ;  Powers  v.  Bears,  12  Wis.  213 ;  R.  c& 
8.  R.  R.  Co.  V.  Budlong,  6  How.  Pr.  467;  Cooley's  Const. 
Lim.  563;  Redfield  on  Railways  218,  219.)  The  proper 
time  to  make  the  objections  was  at  the  confirmation  of  the 
report.  (2  Doug.  [M.]  367 ;  1  Comp.  L.  643.)  There  was 
no  waiver.  (16  Mich.  351 ;  15  Vt.  61 :  2  Dong.  [M]  367  ; 
1  B.  Monroe,  213;  32  Me.  310;  47  id.  593;  6  Clarke  [la.] 
62;  1  Conn.  401.) 

Wheeler  H  Peckham  for  Madison  avenue  owners,  respond- 
ents. The  mayor's  commission  is  alone  authorized  to  impose 
conditions  of  any  kind,  and  they  must  be  expressed  in  the 
manner  pointed  out  by  the  act.  (70  N.  Y.  358-359.)  At  the 
time  of  the  passage  of  the  act  of  1884,  the  petitioner  had 
not  obtained  the  consent  of  the  local  authorities  or  of  the 
property  owners,  and  it  is  only  after  the  routes  are  designated 
and  these  consents  obtained,  that  the  petitioner  could  become 
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invested  with  the  powers  conferred  by  section  26  of  the  act 
of  1875.  (70  N.  Y.  348.)  The  petitioner  was  thus  proceed- 
ing to  obtain  these  powers  when  the  legislature  repealed  the 
provisions  under  which  it  was  acting.  Such  repeal  is  effectual. 
(Falconer  v.  B.  c&  J.  Co,,  69  K  Y.  491 ;  People  v.  Trustees, 
70  N.  Y.  28.)  Section  18  of  the  act  of  1884,  applies  only  to 
street  surface  railroad  companies  organized  under  special 
charters  prior  to  the  constitutional  amendments  of  1870.  (21 
N.  Y.  461 ;  In  re  EL  Road,  70  id.  348.)  Repeal  of  statutes, 
jurisdictional  in  character  are  absolute  and  nothing  thereafter 
done,  even  though  already  commenced,  has  any  validity. 
{BuUer  v.  Palmer,  1  Hill,  330;  Smith  v.  People,  47 
if.  Y.  338.)  Whatever  right  the  petitioner  has  under  the  law 
is  much  like  the  right  of  a  public  officer  to  future  fees  or 
emoluments.  It  is  not  property  —  not  a  right  recognized  by 
or  the  subject  of  law.     (Connors  v.  Mayor,  etc.^  5  N.  Y.  296.) 

Avg.  S.  Uutchins  and  Waldo  Hutchins  for  Second  Avenue 
Railroad  Company,  and  others,  respondents.  The  petitioner 
has  no  standing  in  court,  not  having  been  duly  organized 
as  a  corporation.  (Donohvs  v.  Q^  Connor,  45  N.  Y.  Sup. 
301 ;  iV^.  Y.  Cable  Railway  Co,,  40  Hun,  15 ;  BirdsaU  v. 
Clarke,  73  N.  Y.  73 .  In  re  Emigrant  Ind.  Sa/v'gs  Bh.,  75 
id.  388 ;  N.  T.  Cable  Ry.,  36  Hun,  358.)  The  object  of 
the  act  of  1875  was  to  provide  for  the  construction  of  elevated 
and  underground  railways.     (40  Hun,  12.) 

Orosvenor  Zowry  and  Abram  WaTceman  for  Thirty-fourth 
Street  Railroad  Company,  and  others,  respondents.  The  con- 
sents required  by  the  statutes  must  first  be  obtained  before  the 
location  by  the  commissioners  operates  in  any  manner  to  confer 
any  rights,  inchoate  or  other.  (Oaylor  v.  Wilder,  10  How. 
[TJ.  S.]  493  ;  Kerr  v.  Doherty,  79  N.  Y.  327 ;  Austin's  Juris. 
886-887.) 

John  M.  Scribner  for  certain  respondents.  Chapter  606, 
Laws  of  1875,  does  not  authorize  the  construction  of  surface 
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railroads,  but  clearly  contemplates  only  elevated  or  under- 
ground railroads.  (In  re  N,  T.  EL  R.  R,  Co.,  70  N.  Y. 
343.  346,  347,  352;  In  re  GUhert  EL  R.  M.  Co.,  id.  336; 
Stranahan  v.  Sea  View  R.  R.  Co.,  84  id.  308-314.)  Where 
a  power  is  granted  by  legislative  enactment,  with  a  proviso 
annexed,  the  enactment  is  to  be  read  as  if  no  more  power 
was  ever  given  than  is  contained  within  the  terms  or  bounds 
of  the  proviso,  (/n  re  Second  Ave.  M.  E.  Church,  66  N.  Y. 
395.) 

James  M.  Yamum,  for  trustees  of  Gramercy  Park 
and  others,  respondents.  The  fact  that  the  commissioners 
appointed  by  the  mayor  both  exceeded  their  powers  and 
neglected  to  comply  with  certain  mandatory  provisions  of  the 
statute  affected  fatally  all  subsequent  proceedings.  (Laws  of 
1873,  cnap.  606,  §  6  ;  Donohue  v.  O'Connor,  45  N.  Y.  Supr. 
Ct.  301 ;  N.  T.  C.  R.  R.  Co.  v.  Forty-second  Si.  <&  Man.  R.  R. 
Co  ;  In  re  Meth.  Church,  66  N.  Y.  395  ;  In  re  Brooklyn 
R.  R.  Co.,  72  id.  245;  Rapid  Transit  Act,  §  7 ;  In  re  N.  T. 
L.  etc.  R.  R.  Co.,  35  Hun,  220;  aff'd  99  N.  Y.  12.).  Chapter 
606  of  the  Laws  of  1875,  conferred  no  authority  upon  com- 
missioners appointed  by  the  mayor  to  fix,  determine  or  locate 
cable  railways,  or  railways  of  any  kind,  upon  the  surface  of  a 
street,  such  as  was  done  in  this  case.  {In  re  EL  R.  R^  Co., 
70N.  Y.  327,  373;  6  id.  366.) 

Rapallo,  J.  On  the  hearing  of  this  motion  at  the  General 
Term,  the  learned  judges  entertained  different  views.  Daniels, 
J.,  who  delivered  the  principal  opinion,  was  in  favor  of  deny- 
ing the  motion  on  various  grounds.  He  considered,  in  the 
first  place,  that  the  act  under  which  the  petitioner  claimed  to 
have  been  organized,  commonly  known  as  the  Rapid  Transit 
Act  (Laws  of  1875,  chap,  606),  did  not  authorize  the  consti-uc- 
tion  of  a  railroad  upon  the  surface  of  the  land,  but  related 
only  to  elevated  or  underground  railways  ;  also  that  if  the  Rapid 
Transit  Act  ever  did  authorize  the  construction  of  surface  roads, 
the  General  Surface  Railroad  Act  of  1884  (Chap.  252,  §  16), 
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prohibited  the  erection  of  surface  roads  under  the  Rapid 
Transit  Act,  and  abrogated  any  authority  which  the  petitioner 
might  previously  have  had  to  construct  surface  roads,  and 
further  that  the  commissioners  appointed  by  the  mayor,  as 
prescribed  in  the  Rapid  Transit  Act,  had  failed  to  comply 
with  some  of  the  requirements  of  that  act  which  were  essen- 
tial to  the  legal  organization  of  the  petitioner  as  a  corporation. 

Brady,  J.,  concurred  in  only  one  of  the  propositions  upon 
which  Daniels,  J.,  based  his  conclusion,  viz. :  The  proposi- 
tion that  the  sixteenth  section  of  the  General  Surface  Act  of 
1884  abrogated  the  authority  of  the  petitioner  to  construct 
a  surface  road. 

Davis,  P.  J.,  dissented  from  the  conclusion  reached  by 
both  of  his  dissociates.  The  only  point,  therefore,  wliich  was 
decided  at  the  General  Term  was,  that  the  provisions  of  the 
General  Surface  Act  deprived  the  petitioner  of  all  power  or 
authority  to  construct  a  surface  road. 

But  the  other  points  are  still  in  the  case  and  are  urgea  on 
this  appeal  with  great  earnestness  by  the  counsel  for  the 
various  objectors  who  have  argued  before  us  and  those  who 
have  submitted  printed  briefs,  and  numerous  objections  in 
addition  to  those  discussed  by  Daniels,  J.,  are  insisted  upon. 

As  to  a  few  of  the  routes  designated  by  the  mayor's  com- 
mission, the  General  Term  denied  the  motion  to  confirm  the 
report  of  the  Supreme  Court  commissionei's,  in  the  exercise  of 
the  discretionary  power  of  the  court  in  such  cases,  and  its 
action  with  reference  to  those  routes  cannot,  and  is  not  sought 
to  be  reviewed  here  ;  but  as  to  the  residue  of  the  routes  the 
court  has  declared,  in  the  order  appealed  from,  that  the  motion 
was  denied  "  solely  and  wholly  on  legal  grounds  and  legal 
objections  existing  against  the  same,  the  petitioner  being 
considered  to  have  no  legal  right  to  construct  or  operate  a 
railway  on  the  streets  and  avenues  last  referred  to." 

This  declaration  in  the  order  authorizes  us  to  review  the 
questions  of  law  involved  in  the  determination  of  the  General 
Term,  and  seems  to  have  been  inserted  with  the  view  of 
inviting  such  an  examination. 


14  N.  T.  Cable  Co.  v,  Matoe,  etc.,  of  N.  Y.         [Jan., 

OpinioD  of  the  Court,  per  Rapallo,  «T. 

We  will  first  consider  the  point  on  which  the  majority  of 
the  justices  sitting  at  the  General  Term  agreed,  viz. :  The 
effect  of  the  act  of  1884  (Chap.  252,  §  16),  as  abrogating  the 
rights  of  the  petitioner. 

The  language  of  that  section  is  as  follows :  "  Section  16. 
No  street  surface  railroad  shall  be  constructed  to  run  in  whole 
or  in  part  upon  the  surface  of  any  street  or  highway,  under  the 
authority  of  any  commission  appointed  under  the  provisions  of 
chapter  606  of  the  Laws  of  1875,  entitled  'An  act  further  to 
provide  for  the  construction  and  operation  of  a  steam  railway 
or  railways  in  counties  of  the  State,'  or  the  acts  in  addition 
thereto  or  amendatory  thereof." 

The  amendments  to  the  Constitution,  adopted  in  Novem- 
ber, 1874,  contained  a  provision  (art.  3.,  §  18)  that  the  legis- 
lature should  not  pass  a  private  or  local  bill  granting  to  any 
corporation,  association  or  individual,  the  right  to  lay  down 
railroad  tracks.  But  it  was  further  provided  that  the  legis- 
lature should  pass  general  laws  providing  for  the  cases  enum- 
erated in  section  18,  and  that  no  law  should  authorize  the 
construction  of  a  street  railroad,  except  upon  the  consent  of 
property  owners  and  of  the  local  authorities,  or  in  case  the 
consent  of  property  owners  could  not  be  obtained,  the  determ- 
ination of  three  commissioners  appointed  by  the  Supreme 
Court,  which  determination  should  be  confirmed  by  the 
court. 

From  the  time  tnis  amendment  took  effect,  January  1, 
1875,  until  the  passage  of  the  General  Surface  Eailway  Act 
of  1884,  there  had  been  no  law  in  force  under  which  street 
railways  could  be  constructed,  except  the  Rapid  Transit  Act, 
the  General  Railroad  Law  of  1850  being  inapplicable  to 
street  railways  in  cities,  and  no  other  general  law  having  been 
passed  Bs  required  by  the  Constitution.  The  Rapid  Transit 
Act  excluded  the  use  of  animal  power  to  draw  the  cars,  sub- 
division 4  of  section  26  giving  authority  to  companies  organ- 
ized under  that  act  to  "  convey  persons  or  property  on  their 
railroad  by  the  power  or  force  of  steam,  or  by  any  motoi 
other  than  animal  power."    No  horse  railroad,  consequently, 
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conld  be  organized  under  that  act.  To  provide  a  more  com- 
plete system  of  street  surface  railways,  the  act  of  1884:  was 
passed.  It  dispensed  with  the  machinery  of  a  mayor's  com- 
mission, and  allowed  companies  to  be  formed  by  the  voluntary 
association  of  the  requisite  number  of  persons,  authorized 
them  to  select  their  own  routes,  provided  the  requisite  num- 
ber of  property  owners  or  a  Supreme  Court  commission  and 
the  local  authorities  consented  thereto,  and  did  not  exclude 
the  use  of  either  animal  or  steam  power,  but  authorized  the 
use  of  "  animal  or  horse  power,  or  any  power  other  than  loco- 
motive steam  power  which  might  be  consented  to  by  the 
local  authorities  and  a  majority  of  the  property  owners,"  etc. 
Having  thus  made  provision  for  a  system  of  street  surface 
roads,  more  comprehensive  even  than  could  be  claimed  to  be 
provided  for  by  the  Rapid  Transit  Act,  the  legislature 
naturally  determined  to  make  that  system  exclusive,  and  to 
have  no  more  mayor's  commissions  for  surface  roads.  But  it 
was  matter  of  public  notoriety,  that  the  commission  which 
organized  the  petitioner  had  been  at  work  since  December, 
1883.  It  had  held  numerous  meetings  in  the  city  of  New 
York,  and  had  published  notices  of  its  proceedings  from 
time  to  time  as  required  by  the  act.  It  had  determined 
upon  the  necessity  of  the  road,  had  located  the  routes,  had, 
after  pubhc  notice,  adopted  plans  for  the  construction  of  the 
roads,  prepared  articles  of  association,  caused  subscription 
books  to  be  opened,  after  public  notice,  for  subscriptions  to 
the  capital  stock,  and  the  whole  of  the  capital  stock,  amount- 
ing to  $2,000,000,  had  been  subscribed,  and  the  fixed  percentage 
thereof  paid  in  cash ;  a  board  of  directors  had  been  elected, 
and  the  company  organized,  and  the  certificate  of  organization 
filed.  All  these  acts  were  required  by  the  act  to  be  done 
before  they  could  become  a  corporation.  They  were  com- 
pleted, before  the  passage  of  the  Gteneral  Surface  Act  of 
May  6,  1884,  viz.,  on  the  21st  of  April,  1884,  and  the 
plaintiff  on  that  day  became,  in  so  far  as  the  plans  of  the 
commissioners  provided  for  surface  roads,  an  existing  street 
surface  railroad  company,  provided  in  its  organization  it  had 
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conformed  to  the  essential  requirements  of  the  Rapid  Transit 
Act,  a  question  which  will  be  considered  hereafter. 

When  the  legislature  passed  the  General  Surface  Railroad 
Act;  and  by  section  16  made  it  the  only  law  under  which 
street  surface  railroads  could  thereafter  be  organized,  I  think 
that  they  intended  to  save  the  rights  of  all  existing  street 
surface  railroad  companies,  even  though  they  had  been  organ- 
ized under  the  Rapid  Transit  Act ;  and  that,  with  this  view, 
section  18  of  the  General  Surface  Railway  Act  was  inserted. 
That  section  provides  that  "  nothing  in  the  act  shall  *  *  * 
interfere  with  or  repeal  or  invalidate  any  right  heretofore 
acquired  under  the  laws  of  this  State  by  any  horse  railroad 
company^  or  effect  or  repeal  any  right  of  any  existing  street 
surface  railroad  co?npany  to  construct^  extend,  operate  and 
maintain  its  road  in  aceof^dance  with  the  terms  and  provisions 
of  its  charter  and  the  acts  amendatory  thereof." 

It  is  evident  from  the  language  of  this  section,  that  it  was 
intended  to  save  the  rights  of  existing  street  surface  railroad 
companies  other  than  horse  railroad  companies,  because,  after 
in  terms  providing  for  horse  railroad  companies,  it  adds 
immediately  after  and  in  the  same  sentence  the  provision  for 
the  protection  of  any  existing  street  surface  railroad  com- 
pany, without  restricting  it  to  horse  railroad  companies.  As 
there  was  no  law  except  the  Rapid  Transit  Act  authorizing 
the  formation  of  street  surface  railroad  companies  to  be 
operated  by  any  power  other  than  horse  power,  the  second 
branch  of  the  saving  clause  must  have  been  intended  to 
embrace  existing  companies  organized  under  the  Rapid 
Transit  Act. 

An  examination  of  the  proceedings  of  the  legislature  dis- 
closes that  the  General  Suface  Railway  Act  was  proposed  to 
the  legislature  by  the  railroad  commissioners,  and  as  originally 
prepared  and  introduced  on  their  recommendation,  it  did  not 
contain  the  provisions  of  either  section  16  or  section  18,  but 
they  were  both  inserted  by  way  of  amendment.  It  is  not 
unreasonable  to  infer  that  section  18,  in  so  far  as  it  relates  to 
surface  roads  other  than  horse  railroads,  was  intended  for  the 
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express  purpose  of  qualifying  and  restricting  the  sweeping 
provision  of  section  16. 

Construed  in  the  light  of  this  saving  clause,  and  in  connec- 
tion therewith,  and  bearing  in  mind  the  general  principles 
relating  to  the  construction  of  statutes  as  retroactive,  I  think 
the  sixteenth  section  should  be  deemed  to  have  prohibited  only 
the  construction  of  roads  by  companies  thereafter  organized 
under  the  Eapid  Transit  Act,  and  by  authority  thereafter 
given  by  commissions  appointed  in  pursuance  of  that  act,  and 
was  not  intended  to  prohibit  any  company,  theretofore  organ- 
ized and  then  existing,  from  exercising  the  corporate  right 
and  authority  which  it  had  acquired,  to  proceed  with  the  con- 
struction of  its  road  in  accordance  with  its  articles  of  associa- 
tion which  had  been  framed  by  the  commissioners  and  which 
constituted  its  charter,  on  complying  with  the  conditions  as 
to  consents,  imposed  by  the  Constitution  and  by  the  Rapid 
Transit  Act. 

The  saving  clause  which  declares  that  section  16  shall  not 
affect  "  any  righf^  of  any  existing  company  to  construct  its 
road,  is  souffht  to  be  confined  to  cases  where  all  the  conditions 
required  to  be  performed  by  the  company  before  it  can  enter 
upon  the  streets  and  actually  lay  the  tracks,  had  been  per- 
formed, and  it  is  contended  that  until  such  performance  the 
company  has  no  right  to  construct  its  road ;  that  section  18 
saves  only  a  consummated  and  perfected  right,  which  does  not 
exist  so  long  as  any  of  the  conditions  imposed  upon  the  exercise 
of  the  power  conferred  by  the  charter,  remain  unperformed. 

I  think  this  is  too  restricted  a  construction.  The  company, 
as  was  well  known,  had  been  for  a  long  time  engaged  in 
having  its  routes  determined  and  plans  adopted  by  the  mayor's 
commission  and  its  articles  of  association  framed,  its  stock 
subscribed  and  its  capital  in  part  paid  in,  all  of  which  pro- 
ceedings necessarily  involved  a  large  expenditure,  and  it 
had  succeeded  in  maturing  its  organization  and  becoming 
an  existing  company  provided  its  proceedings  conformed  to 
the  act.  If  so  it  had  acquired  the  corporate  power  and  an 
inchoate  right  to  construct  its  road,  and  all  that  remained  to 
SiCKBLs  — Vol.  LIX.  3 
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be  done  was  to  acquire  the  perfected  right  to  enter  upon  the 
street  and  lay  its  tracks,  which  was,  in  substance,  its  right  of 
way,  by  obtaining  the  consents  of  the  local  authorities  and  of  a 
majority  of  the  property  owners  or  in  lieu  thereof  the  approval 
of  a  Supreme  Court  commission.  I  think  the  saving  clause 
was  intended  to  protect  such  right  as  the  company  had,  though 
it  was  an  inchoate  right,  and  subject  to  the  performance  of 
further  conditions.  The  statute  does  not  say  the  perfected 
right  but  "  any  right,"  and  although  it  was  the  intention  of 
the  General  Surface  Act  to  establish  a  uniform  system  for  the 
future  organization  of  street  surface  railroads,  and  to  prohibit 
the  future  establishment  of  such  roads  under  authority  of  the 
Eapid  Transit  Act,  yet  it  was  not  intended  to  arrest  the 
operations  of  a  company  already  organized  under  that  act,  or 
to  deprive  it  of  the  corporate  rights  and  powers  which  it  had 
acquired  at  great  expense,  in  reliance  upon  the  provisions  of 
the  act. 

Although  the  effect  of  section  16  on  the  rights  of  the 
petitioner  is  the  only  point  upon  which  a  majority  of  the 
court  below,  in  its  opinions,  agreed  as  a  ground  for  denying 
the  motion,  yet  its  order  was  made  generally  on  legal  grounds 
and  legal  objections,  and  upon  the  general  conclusion  that  the 
company  had  no  legal  right  to  construct  or  operate  a  railway 
on  the  streets  and  avenues  in  question.  Any  legal  objection 
therefore,  to  the  right  of  the  company  to  construct  its  road  is 
sufficient  to  sustain  the  order,  and  is  open  to  the  respondents 
on  this  appeal. 

We  must,  therefore,  consider  the  objection  taken  that  the 
Rapid  Transit  Act  did  not  authorize  the  construction  of  street 
surface  railroads,  but  only  of  elevated  or  underground  roads. 

The  Rapid  Transit  Act  authorizes  the  commissioners 
appointed  by  the  mayor,  in  the  first  place  to  fix  and  determine 
the  route  or  routes,  and  declares  that  such  commissioners 
"  shall  have  the  exclusive  power  to  locate  the  route  or  routes 
of  such  railway  or  railways,  over^  under^  through  or  acroaa 
the  streets^  avenues,  places  or  lands  in  such  county,  etc." 
This  form  of  expression,  "  over,  under,  through  or  across," 
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is  presorved  throughout  the  act  and  is  often  repeated,  and 
it  is  claimed  on  the  part  of  the  appellant  that  the  word 
"through"  the  streets  refers  to  surface  roads,  and  is  used  in 
contradistinction  to  over  and  under.  On  the  other  hand 
many  provisions  and  requirements  of  the  act  are  referred  to 
which  are  applicable  only  to  elevated  or  underground  rail- 
ways, such  as  those  of  section  5,  in  regard  lo  "supports," 
"stations,"  "stairways,"  "elevators."  Those  of  section  17,  in 
regard  to  "  depots,"  and  those  of  section  26,  subdivision  5, 
respecting  "foundations,"  "columns,"  etc.,  and  from  this  it  is 
argued  that  only  elevated  or  underground  railways  were  con- 
templated or  intended  to  be  authorized  by  the  act.  But  a 
similar  line  of  argument  can  be  used,  and  with  equal  force, 
in  support  of  the  contention  that  the  act  intended  to  provide 
for  surface  roads  as  well  as  for  underground  and  elevated 
roads.  Section  26,  subdivision  3,  authorizes  the  crossing  of 
and  intersection  with  other  railroads  before  constructed,  but 
subdivision  5,  of  the  same  section,  contains  these  exceptions  : 
*^  Except  that  nothing  in  this  act  shall  authorize  the  construc- 
tion of  a  railway  crossing  the  track  of  any  steam  railway  now 
in  actual  operation  at  the  grade  thereof^  or  the  erection  of 
piers  or  supports  for  any  elevated  railway  upon  a  railway 
track  now  actually  in  use  in  any  street  or  avenue."  Section 
29  authorizes  conductors  in  case  a  passenger  refuses  to  pay 
his  fare,  to  put  him  out  of  the  car  at  any  usual  stopping  place 
or  near  any  dweUing-hovse.  Section  35  provides  that  where 
the  route  "  shall  intersect,  cross  or  coincide  with  any  horse 
railway  track  occupying  the-  surface  of  said  streets,"  the 
company  may,  for  the  purpose  of  constructing  its  work, 
temporarily  remove  the  tracks  of  the  horse  railway,  but 
"  notlung  contained  in  this  act  shall  authorize  any  corpora- 
tion, formed  thereunder,  to  use  the  trades  of  any  horse  rail- 
wayp  By  section  4  certain  streets  and  places  are  exempted 
from  having  any  railroad  constructed  therein,  and  in  1881  an 
aot  was  passed  (Chap.  485,  Laws  of  1881)  amending  the 
Kapid  Transit  Act,  providing  that  when  any  route  designated 
by  mayor's  commissioners  is  located  " over  or  on^^  any  street 
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thus  exempted  the  commissioners  shall  have  power  to  substi- 
tute a  location  over,  under,  through  or  across  any  street  not 
exempted,  in  the  same  general  direction  as  the  exempted 
street 

It  is  obvious  that  some  of  the  provisions  of  the  act  are 
applicable  exclusively  to  elevated  or  underground  roads,  and 
others  exclusively  to  surface  roads,  and  that  such  is  necessarily 
the  case  where  it  is  intended  to  provide  for  both  classes  of 
roads  in  a  single  act. 

Although  we  may  presume,  from  the  history  of  thd  time, 
that  the  legislature  had  most  prominently  in  view  the  secur- 
ing of  rapid  transit  by  means  of  elevated  or  underground 
roads,  yet  the  main  object  sought  was  rapid  transit  in  any 
way  it  could  be  obtained,  and  in  framing  their  act  they  made 
it  sufficiently  broad  to  include  surface  roads. 

The  act  gives  full  power  to  the  mayor's  commissioners  to 
decide  upon  the  plans  on  which  the  roads  shall  be  constructed, 
and  contains  no  restriction  which  excludes  from  their  adop- 
tion the  plan  of  a  surface  road. 

The  object  was  to  obtain  some  better  motor  than  horse 
power,  and,  therefore,  the  act  authorized  steam  or  "  any  motor 
other  than  animal  power.  (§  26,  subd.  4.)  The  legislature 
might  well  trust  to  the  local  authorities,  the  property  owners 
and  the  commissioners  appointed  by  the  mayor  and  those 
appointed  by  the  Supreme  Court,  not  to  consent  to  the  use  of 
steam  locomotives  on  the  surface  of  the  streets,  and  they  did  not 
in  terms  prohibit  them,  as  is  done  in  the  General  Surface  Rail- 
way Act,  which  allows  any  power  except  that  of  a  steam 
locomotive,  including  every  other  mode  of  propulsion  by  steam 
or  other  power,  which  may  be  consented  to  by  the  local 
authorities  and  the  property  owners.  I  think  that  before  the 
passage  of  the  General  Surface  Railroad  Act  a  corporation 
could  be  legally  organized  under  the  Rapid  Transit  Act  for 
the  construction  and  operation  of  a  street  surface  railway. 
That  such  was  the  view  entertained  by  the  legislature  appears 
from  their  enacting  section  16  of  the  General  Surface  Act 
prohibiting  the  future  construction  of  surface  roads  under 
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authority  of  the  Bapid  Transit  Act,  except  in  the  case  of 
existing  companies. 

Section  40  is  relied  upon  as  contradictory  of  this  interpre- 
tation. It  provides  that  this  act  (the  Rapid  Transit  Act) 
shall  not  be  construed  to  repeal  or  affect  the  general  railroad 
law  of  1850,  nor  shall  any  of  its  provisions  apply  to  any  rail- 
road company  organized  under  any  general  or  special  law  of 
this  State  for  the  purpose  of  constructing  a  steam  railroad 
upon  the  surface  of  the  ground,  nor  to  the  operation  or  man- 
agement of  any  such  railroad  heretofore  constructed.  I  do 
not  think  that  this  section  is  in  any  respect  inconsistent  with 
or  contradictory  of  the  argument  that  the  Rapid  Transit  Act 
itself  authorized  the  construction  of  a  steam  railroad  on  the 
surface.  The  meaning  of  the  section,  as  I  understand  it,  is 
that  none  of  the  provisions  of  the  act  shall  apply  to  any  sur- 
face railroad  company  already  organized  at  the  time  of  the 
passage  of  the  Rapid  Transit  Act,  under  any  general  or  special 
act,  nor  to  the  operation  of  any  surface  railroad  constructed 
before  the  passage  of  the  Rapid  Transit  Act.  This  concluding 
sentence  of  the  section  rather  confirms  the  view  that  the  act  was 
understood  by  the  legislature  to  apply  to  surface  roads  con- 
structed under  its  provisions,  by  declaring  in  terms  that  none 
of  its  provisions  shall  apply  to  the  operation  or  management 
of  any  surface  road  constructed  before  its  passage. 

This  brings  us  to  another  class  of  questions  which  present 
serious  difficulties.  They  relate  to  the  organization  of  the 
petitioner  as  a  corporation.  Unless  validly  organized  in  pur- 
suance of  the  Rapid  Transit  Act,  it  acquired  no  right  to 
construct  the  road,  and,  consequently,  could  not  demand  that 
the  Supreme  Court  confirm  the  report  of  its  commissioners 
as  a  substitute  for  the  consent  of  a  majority  of  the  property 
owners,  and  the  order  of  confirmation  would  be  of  no  avail 
if  granted. 

As  no  power,  authority,  or  franchise  is  conferred  directly 
by  the  legislature  on  the  petitioner,  but  the  act  only  prescribes 
the  proceedings  by  which  such  rights  can  be  acquired,  a 
substantial  compliance  with  the  material  requirements  of  the 
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act  is  a  condition  precedent,  without  performance  of  which 
the  petitioner  never  became  legally  incorporated  or  acquired 
any  rights  under  the  act. 

The  general  scheme  of  the  act,  omitting  details,  is  that  the 
public  necessity  for  the  steam  railway  or  railways  sought  to 
be  constructed  in  the  county,  shall  be  established  by  the  determ^ 
ination  of  commissioners  to  be  appointed,  in  cities  by  the 
mayors  thereof,  on  the  verified  petition  of  fifty  reputable 
householders  and  taxpayers  of  the  county,  and  to  organize  as 
a  board. 

Upon  the  determination  by  such  commissioners  that  the 
road  is  necessary,  they  are  required  to  fix  and  determine  the 
route  or  routes,  and  they  are  declared  to  have  the  exclusive 
power  to  locate  the  route  or  routes  of  such  railway  or  rail- 
ways, over,  under,  through,  or  across  the  streets,  avenues, 
places,  or  lands  in  such  county,  excepting  certain  designated 
streets  and  avenues  and  also  public  parks  and  public  build- 
ings (§  4). 

The  commissioners  must  also  meet  and  decide  upon  the 
plan  or  plans  for  the  construction  of  the  railway  or  railways, 
with  the  necessary  supports,  turn-outs,  switches,  sidings, 
connections,  landing  places,  stations,  buildings,  platforms, 
stairways,  elevators,  telegraph  and  signal  devices,  or  other 
requisite  appliances  upon  the  route  or  routes  and  in  the 
location  determined  by  them  (§  5). 

They  must  also  fix  and  determine  the  time  within  which 
such  railway  or  railways,  or  portions  of  the  same,  shall  be 
constructed  and  ready  for  operation,  together  with  the 
maximum  rates  for  transportation  and  conveyance  and  the 
amount  of  capital  stock,  etc.  (§  6). 

They  must  then  prepare  articles  of  association  for  the 
company  to  be  formed.  These  articles  must  set  forth  and 
embody,  as  component  parts  thereof,  the  several  conditions, 
requirements  and  particulars  determined  by  the  commissioners 
pursuant  to  sections  4,  5  and  6,  and  must  further  provide  for 
the  release  and  forfeiture  to  the  supervisors  of  the  county,  of 
all  rights  and  franchises  acquired  hy  such  corporation  in 
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case  such  railway  or  railways  shall  not  be  completed  within 
the  time  and  upon  the  conditions  therein  provided.  They 
must  also  open  books  for  subscription  to  the  capital  stock 
after  due  public  notice  (§  7). 

When  the  whole  capital  stock  has  been  subscribed  and  the 
percentage  prescribed  by  the  commissioners  has  been  paid  in 
cash,  the  subscribers  are  to  meet  for  organization  and  elect 
directors,  and  thereafter  the  commissioners  are  to  deliver  to 
the  directors  a  certificate,  in  duplicate,  of  the  organization  of 
the  company,  setting  forth  the  articles  of  association.  Three 
of  the  directors  are  then  to  make  affidavit,  in  duplicate,  that 
the  full  amount  of  stock  has  been  subscribed  in  good  faith, 
and  the  prescribed  percentage  paid  in  cash,  and  that  it  is 
intended  in  good  faith  to  construct,  maintain  and  operate  the 
railway  or  railways  in  the  articles  of  association  mentioned. 
The  certificates  and  articles  are  to  be  filed  in  the  office  of  the 
secretary  of  state  and  a  duplicate,  in  the  office  of  the  clerk  of 
the  county  wherever  the  railway  or  railways  shall  be  located, 
Biidtheretipon  the  persons  who  shall  become  stockholders, 
shall  be  a  corporation. 

The  observance  of  all  these  essential  requirements  is,  there- 
fore, a  condition  precedent  to  a  company  of  this  description 
becoming  a  corporation,  or  acquiring  the  right  to  exercise 
any  of  the  powers  conferred  upon  such  corporations  by  the 
Rapid  Transit  Act. 

The  respondents  claim  that  the  petitioner  has  failed,  in  many 
respects,  to  comply  with  the  requirements.  The  principal 
objection  discussed  in  the  opinion  of  Daniels,  J .,  at  General 
Term,  is  that  the  mayor's  commission  did  not  "  fix  and  deter- 
mine the  time  within  which  such  railway  or  railways  or 
portions  of  the  same,  shall  be  constructed  and  ready  for 
operation  "  as  required  by  section  6  of  the  act. 

The  commissioners  disposed  of  the  subject  in  the  following 
manner:  They  required  separately  as  to  each  of  the  twenty- 
nine  different  routes  which  they  had  located,  that  it  should  be 
constructed  and  ready  to  be  operated  within  a  specified  number 
of  months  or  years  "  from  the  date  of  the  obtaining  of  the  con- 
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sent  of  the  owners  of  one-half  in  value  of  the  prbperty  bounded 
on,  and  the  consent  also  of  the  local  authorities  having  control 
of,  that  or  those  portions  of  streets  or  highways  upon  which  it 
is  proposed  to  construct  and  operate  such  railway  or  railways, 
or,  in  case  the  consent  of  such  property  ownere  cannot  be 
obtained,  from  the  date  of  the  confirmation  by  the  court  of  the 
determination  of  three  commissioners  appointed  by  the  General 
Term  of  the  Supreme  Court  in  the  first  judicial  district,  that 
such  railway  or  railways  ought  to  be  constructed  and  operated, 
provided  that  the  date  of  such  confirmation  be  the  same  or  sub- 
sequent to  the  date  of  the  said  consent  of  such  local  authorities." 
After  specifying  in  regard  to  the  twenty-nine  routes  respect- 
ively, periods  varying  from  eighteen  months  to  five  years 
from  the  date  of  the  consents,  they  added  the  following  general 
provisions,  viz. :  Firat.  ''  Resolved  that  each  of  the  said  periods 
and  limitations  of  time  hereinbefore  referred  to,  and  prescribed 
as  the  time  within  which  the  several  sections  or  portions  of 
railway  or  railways  shall  be  constructed  and  be  ready  to  be 
operated  is,  however,  subject  to  this  proviso  and  reservation 
as  follows :  The  time,  if  any,  unavoidably  consumed  by  the  pen- 
dency of  legal  proceedings  or  by  the  interference  of  the  public 
authorities,  or  by  omission  to  open  or  grade,  or  delay  in  open- 
ing or  grading  any  street  or  avenue  or  any  part  or  parts  thereof, 
shall  not  be  deemed  a  part  of  any  period  of  tipie  within  which 
construction  and  completion  of  the  railway  or  railways  is 
required  to  be  made.  But  the  time,  if  any,  during  which  such 
unavoidable  delay  shall  continue  shall  be  added  to  each  of  the 
periods  hereby  otherwise  limited  for  construction  and  comple- 
tion of  the  railway  or  railways  ;"  and,  secondly,  "  Resolved  that 
it  is  the  intent  of  the  board  of  commissioners  that  the  consents 
of  the  property  owners  and  of  the  local  authorities  specified  in 
section  4  of  chapter  606  of  the  Laws  of  1875,  as  amended  by 
chapter  485  of  the  Laws  of  1881,  and,  if  necessary,  the  determ- 
ination of  commissioners  to  be  appointed  by  the  General  Term 
of  the  Supreme  Court,  and  the  confirmation  of  such  determina- 
tion by  the  court,  shall  be  obtained  with  all  due  diligence." 
It  is  contended,  with  considerable  force,  by  the  respondents, 
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that  as  the  time  fixed  by  the  commissioners  only  begins 
to  ran  at  the  date  of  the  obtaining  of  the  consents,  etc., 
and  no  time  is  limited  for  obtaining  such  consents,  and 
the  only  restriction  in  respect  to  time  is  that  due  diligence 
shall  be  used  for  the  purpose  of  obtaining  them,  there  is  no 
actual  limitation  of  the  time  within  which  the  roads  are  to  be 
constructed,  and  the  commissioners  have  done  little  more 
than  to  require  that  they  be  completed  with  due  diligence. 
It  is  claimed  that  the  act  contemplated  that  a  definite  time 
should  be  fixed  by  the  commissioners  so  that  it  might  readily 
be  ascertained  When  the  rights  of  the  petitioner  terminated, 
and  their  powers  and  franchises  might  be  devolved  upon 
some  other  company  who  would  supply  the  public  necessity 
of  rapid  transit. 

I  have,  with  some  hesitation,  come  to  the  conclusion  that 
the  commissioners  substantially  complied,  in  this  respect, 
with  the  Rapid  Transit  Act.  That  it  is  reasonable  to  consider 
that  the  intent  of  the  act  was  that  companies  formed  under 
the  act  should  be  limited  in  respect  only  to  time  during  which 
it  was  possible  for  them  to  prosecute  the  work,  and  that  time 
when  legal  barriers  existed  to  their  so  doing,  should  not  be 
counted.  The  act  itself  provides  (§  38),  that  "  the  time,  if 
any,  unavoidably  consumed  by  the  pendency  of  legal  proceed- 
ings, shall  not  be  deemed  a  part  of  any  period  of  time  limited 
by  this  act,"  and  subsequent  acts  recognize  the  principle  that 
only  a/vaUable  time  should  be  considered.  The  General 
Surface  Railway  Act  (Laws  of  1884,  chap.  252),  limits  the 
time  for  the  commencement  of  the  construction  of  the  roads 
thereby  authorized,  to  one  year,  and  the  time  for  their  com- 
pletion to  three  years  after  they  have  acquired  the  consent  of 
the  local  authorities  and  that  of  the  property  owners,  or  the 
determination  of  the  General.  Term.  And  it  further  author- 
izes the  Supreme  Court  to  extend  their  time  during  the 
pendency  of  legal  proceedings. 

It  thus  appears  that  the  legislature,  when  itself  undertaking 
to  perform  the  duty,  which  by  the  Rapid  Transit  Act  it  had 
devolved  upon  the  commissioners,  of  determining  the  time 
SiOKBLs  — Vol.  LIX.  4 
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within  which  street  raih*oads  should  be  constructed,  adopted 
the  same  course  as  that  adopted  by  the  commissioners  in  this 
case,  and  it  would  seem  to  be  in  accordance  with  the  spirit  of 
the  act.  If  the  object  was  to  secure  the  speedy  construction 
of  these  roads  by  opening  the  door  for  some  other  company 
to  come  in  and  construct  the  road  in  case  the  first  one  organ- 
ized failed  to  do  so  with  promptitude,  that  object  would  not 
be  advanced  by  causing  a  forfeiture  of  the  franchises  of  the 
company  first  formed,  for  causes  which  would  operate  on  any 
company  which  might  follow  it.  There  was  ample  remedy 
for  any  delay  which  due  diligence  could  obviate,  and  which 
was  not  unavoidable.  The  company  would  be  subject  to  a 
forfeiture  of  its  franchises  for  not  complying  with  the 
conditions  of  its  charter,  and  also  to  the  more  summary 
punishment  of  a  legislative  repeal  of  such  charter.  These 
considerations  induce  me  to  regard  the  limit  of  time  as  determ- 
ined by  the  mayor's  commission,  a  sufficient  compliance  with 
the  act. 

A  further  objection  is  taken  that  the  articles  of  association 
framed  by  the  mayor's  commission  do  not  conform  to  the 
requirement  of  section  7  of  the  act,  which  is  very  explicit  in 
its  terms.  It  requires  that  the  articles  of  association  shall  set 
forth  and  embody  the  determinations  of  the  commissioners, 
pursuant  to  sections  4,  5  and  6,  and  "  further  shall  provide 
for  the  release  and  forfeiture  to  the  supervisors  of  the  county, 
of  all  rights  and  franchises  acquired  by  such  corporation,  in 
case  such  railway  or  railways  shall  not  be  completed  within 
the  time  and  upon  the  conditions  therein  provided."  This 
provision  is  thus  made  an  essential  part  of  the  articles  of 
association. 

The  provision  in  respect  to  forfeiture,  actually  contained  in 
the  articles  of  association  of  the  petitioner,  instead  of  provid- 
ing, as  required  by  the  act,  for  the  release  and  forfeiture  to 
the  supervisors  of  the  county  of  aU  the  rights  and  franchises 
acquired  hy  the  corporation,  in  case  the  railway  or  railways 
shall  not  be  completed  in  time,  provides  only  (art.  10) 
that  "  in  case  the  several  portions  of  such  railway  or  railways 
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shall  not  be  completed,  each  within  the  time  and  upon  the 
conditions  hereinbefore  for  it  provided,  the  rights  and  fran- 
chises acquired  by  said  corporation,  for  and  as  to  any  portioii 
of  sxich  railway  or  railways  not  so  oompletedy  shall  be  released 
and  forfeited  to  the  supervisors  of  the  county  of  New  York." 

This  is  a  very  material  departure  from  the  requirements  of 
the  act.  The  mayor's  commissioners  had  laid  out  twenty- 
nine  different  routes,  some  longitudinal,  extending  the  whole 
length  of  the  city  on  the  easterly  and  westerly  sides  thereof, 
and  some  transverse,  crossing  from  east  to  west,  some  long 
routes  and  some  short,  some  elevated  and  some  surface  roads, 
some  running  through  the  thickly  settled  and  some  through 
the  sparsely  inhabited  portions  of  the  city,  the  aggregate 
length  of  the  roads  being  upwards  of  seventy  miles. 

Whether  the  Eapid  Transit  Act  contemplated  that  the 
entire  rapid  transit  business  of  the  city  should  be  concentrated 
in  the  hands  of  a  single  company,  1  cannot  undertake  to  say. 
The  act  was  such  that  it  was  theoretically,  at  least,  capable  of 
giving  sanction  to  such  an  organization,  though  the  practical 
difficulties  in  the  way  of  complying  faithfully  with  its  require- 
megts  in  devising  a  scheme,  on  such  an  extended  scale,  were 
very  great.  One  thing,  however,  is  very  clear.  It  was  not 
intended  to  sanction  the  orgjanization  of  a  company  which 
could  acquire  the  franchise  of  buildmg  all  the  conceivable 
roads  now  required,  or  which  might  be  required  lor  years  to 
come,  in  the  city  of  New  York,  and  holding  it  for  an  indefinite 
time  over  that  city,  thus  keeping  off  all  smaller  companies 
which  might  be  required  in  particular  localities,  and  retaining 
in  itself  the  monopoly  of  the  rapid  transit  business.  The 
intention  was  that  no  franchise  should  be  acquired  to  build  a 
road,  or  set  of  roads,  unless  it  was  the  actual  intention  of  the 
promotera  actually  to  build  them  and  complete  them  within  a 
limited  time,  and  no  road  was  to  be  authorized  which  was  not 
intended  to  be  thus  constructed,  and  to  secure  this  end  the  act 
contained  stringent  provisions.  Before  a  corporation  could 
be  finally  organized  under  the  act  it  was  required  to  file  an 
affidavit  of  three  of  its  directors  that  the  full  amount  of  stock 
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had  been  subscribed  and  the  prescribed  percentage  paid  in 
cash  and  that  it  was  intended  in  good  faith  to  construct, 
maintain  and  operate  the  railway  or  railways  in  the  articles  of 
association  mentioned  (§  9).  This  refers  to  aU  the  railways 
mentioned  in  the  articles  and  not  merely  to  a  portion  of  them. 
The  sixth  section  required  the  times  within  which  the  several 
portions  of  all  the  roads  mentioned  in  the  articles  should  be 
completed,  and  the  seventh  section  for  the  forfeiture  and  release 
to  the  supervisors  of  aU  the  rights  and  franchises  in  case  the  rail- 
way or  railways  (meaning  all  of  them)  shall  not  be  completed 
within  the  appointed  time. 

Under  the  article  as  framed  by  the  commissioners,  the  com- 
pany was  left  at  liberty  to  select  which  of  the  twenty-nine 
routes  it  would  complete  and  which  it  would  not,  without  any 
reference  to  the  interests  of  the  public  and  without  the  action  of 
the  company  being  subject  to  revision  or  control.  As  to  many 
of  the  routes  it  had  five  years,  after  obtaining  the  necessary  con- 
sents, to  determine  whether  it  would  construct  them,  and  during 
all  this  period  they  would  hold  the  shadow  of  their  exclusive 
franchise  over  the  neighborhoods  affected,  and  if  they  finally 
concluded  to  abandon  those  routes  they  were  to  suffer  no 
penalty  except  to  forfeit  to  the  supervisors  of  the  county  the 
franchise  of  constructing  the  routes  which  they  elected  to 
abandon.  This  was  not  in  accordance  either  with  the  letter 
or  spirit  of  the  act.  The  mayor's  commissioners  were  sworn 
public  officers,  presumed  to  be  disinterested,  and  placed  in 
office  for  the  purpose  of  protecting  the  public  interests,  and 
it  may  well  be  presumed  that  in  fixing  routes  they  would 
locate  some  which  it  would  not  be  to  the  immediate  interest 
of  the  comrpany  to  construct,  but  for  which  they  would  be 
compensated  by  the  franchise  being  coupled  with  a  highly 
profitable  route,  the  right  to  construct  which  would  insure 
the  construction  of  the  others.  By  the  device  resorted  to,  if 
it  were  sanctioned,  they  would  be  left  at  liberty  to  determine 
all  these  matters  for  themselves  without  anything  to  guide 
them  but  their  own  interest. 

In  1882  this  very  subject  was  before  the  legislature,  and 
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they  amended  section  7  of  the  Rapid  Transit  Act  by  adding 
the  following :  "  Provided,  however,  that  a  failure  by  any  cor- 
poration heretofore  or  hereafter  organized  under  this  act,  to 
complete  its  railway  within  the  time  limited  in  and  by  its 
articles  of  association,  shall  work  a  forfeiture  of  the  franchises 
of  such  corporation,  only  with  respect  to  that  portion  of  its 
route  which  such  corporation  shall  have  failed  to  complete, 
and  shall  not  aflfect  the  rights  and  franchises  of  such  corpora- 
tion to  construct  and  operate  such  part  of  its  railway  which  it 
shall  have  completed  within  the  term  prescribed  by  its  articles 
of  association,  or  as  to  which  the  time  for  completion  shall  not 
have  expired,  anything  contained  in  the  articles  of  association 
of  such  corporation  to  the  contrary  thereof  in  anywise  not- 
withstanding." (Laws  of  1882,  chap.  393,  §  2.)  But  by 
section  5  of  the  same  act  it  was  expressly  provided  that  none 
of  itfi  provisions  should  apply  to  the  counties  of  New  York 
and  Westchester,  thus  emphasizing  the  legislative  will  as 
declared  in  the  original  act,  that  in  those  counties  a  rapid 
transit  company  should  be  required  to  obligate  itself  to  con- 
struct all  the  roads  mentioned  in  its  articles  of  association 
under  the  penalty  of  a  transfer  of  all  its  franchises  to  the 
supervisors  of  the  county. 

The  commissioners,  therefore,  in  framing  article  10  of  the 
articles  of  association,  attempted  to  override  the  action  of 
the  legislature  in  refusing  to  make  the  amendment  of  1882 
(Chap.  393,  §  2)  applicable  to  the  city  of  New  York,  by  incor- 
porating the  substance  of  the  amendment  in  the  articles  of 
association  of  the  petitioner,  which  they  were  authorized  by 
law  to  prepare. 

To  this  objection  it  is  answered  that  the  provision  in  the 
articles  of  association  required  by  section  7  was  superflu- 
ous and  unnecessary,  because  the  law  would  execute  itself 
though  nothing  were  said  in  the  articles  on  the  subject  of 
forfeiture.  The  difficulty  in  the  way  of  this  answer  is  that 
there  is  no  provision  of  law  declaring  a  forfeiture  to  the 
supervisors  or  requiring  a  release  to  them.  The  only  legisla- 
tive enactment  on  that  subject  is  the  requirement  of  section 
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seven  tliat  the  articles  of  association  shall  contain  a  stipulation 
or  provision  to  that  effect,  and  that  requirement  is  positive 
and  unequivocal  and  cannot  be  disregarded. 

The  general  laws  applicable  to  corporations  would  doubt- 
less authorized  the  attorney-general  to  proceed  by  quo 
warranto  for  a  forfeiture  of  the  charter  of  the  petitioner  in 
case  it  should  unreasonably  delay  or  omit  to  exercise  its 
franchises.  But  that  would  be  a  different  kind  of  forfeiture 
from  that  mentioned  in  section  7.  It  would  be  a  destruc- 
tion of  the  franchises  and  not  a  transfer  of  them  to  the 
supervisors,  and  the  act  having  made  a  specific  provision  on 
the  subject,  no  other  can  be  substituted. 

It  is  further  said  that  this  requirement  is  not  applicable  to 
the  city  and  county  of  New  York  because  the  board  of  super- 
visors of  that  county  was  abolished  prior  to  the  passage  of  the 
Kapid  Transit  Act,  viz.,  in  the  year  1870.  (Laws  of  1870, 
chap.  190.)     This,  I  think,  is  a  misapprehension. 

By  section  11  of  the  act  referred  to,  the  board  of  super- 
visors, composed  of  supervisors  theretofore  elected  by  the 
people  or  appointed  by  the  mayor,  was  declared  abolished 
from  and  after  the  first  Monday  of  July,  1870.  But  from 
that  time  all  the  powers  and  duties  conferred  by  general  or 
special  laws  upon  the  board  of  supervisors  of  the  city  or 
county  of  New  York,  or  upon  any  supervisor  thereof,  and  all 
the  obligations  of  the  abolished  board  of  supervisoi's  were 
declared  to  belong  to,  be  devolved  upon,  and  thereafter  fully 
possessed,  and  required  to  be  exercised,  by  the  board  of  super- 
visors constituted  by  that  act  or  by  any  supervisor  thereof, 
and  by  section  1  of  the  act  the  mayor  and  the  recorder  of 
the  city  of  New  York,  together  with  the  aldermen  to  be 
elected  under  the  act  to  reorganize  the  local  government  of 
the  city  of  New  York,  (Laws  of  1870,  chap.  137),  were 
declared,  on  and  after  the  first  Monday  of  July,  1870,  tp  com- 
pose the  board  of  supervisors  of  the  county  of  New  York, 
and  each  of  said  officers  to  be  a  supervisor  of  said  county. 

The  Constitution  requires  (Art.  3,  §  22)  that  there  shall  be 
in  the  several  counties  a  board  of  supervisors  to  be  elected  in 
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such  manner  as  may  be  prescribed  by  law,  except  in  cities 
whose  boundaries  are  the  same  as  those  of  the  county,  but 
that  in  any  such  city  the  duties  and  powers  of  a  board  of 
supervisors  may  be  devolved  upon  the  common  council  or 
board  of  aldermen  thereof,  and  certain  duties  are  imposed 
upon  the  board  of  supervisors  of  the  city  and  county  of  New 
York,  which  require  that  such  a  body  be  maintained  in  that 
county  (Art.  3,  §  3). 

It  cannot  be  claimed,  therefore,  that  in  the  city  and  county 
of  New  York,  there  are  no  supervisors  to  whom  the  franchises 
of  the  company  can  be  forfeited  and  released. 

It  is  further  contended,  with  much  force,  on  the  part  of  the 
respondents,  that  the  plans  for  the  construction  of  the  roads  are 
fatally  defective  and  in  many  respects  fall  far  short  of  a  sub- 
stantial compliance  with  the  requirements  of  the  Eapid  Transit 
Act. 

The  points  made  on  this  subject  in  the  briefs  submitted  by 
the  various  counsel  for  the  respondents  are  so  numerous  that 
it  would  be  impracticable,  within  any  reasonable  limits,  to  dis- 
cuss all  of  them.  I  shall  therefore  select  a  few  of  those  which 
I  regard  as  prominent. 

That  it  is  essential  to  the  formation  of  a  corporation,  under 
the  Eapid  Transit  Act,  that  the  commissioners  appointed  by 
the  mayor  should  decide  upon  some  plan  for  the  construction 
of  the  railway  or  railways  located  by  them,  cannot  be  doubted. 
The  distinguishing  feature  of  the  act  is  that  the  company  to 
be  organized  is  not  left  at  liberty,  as  are  railroad  companies 
formed  under  the  General  Eailroad  Act,  and  as  were  those 
which  formerly  were  created  by  special  acts,  to  decide  for 
themselves  upon  the  plan  of  construction,  but  that  subject 
was  placed  under  the  exclusive  control  of  the  commissioners, 
in  addition  to  the  exclusive  power  to  locate  the  route  or  routes. 
The  power  thus  vested  in  the  commissioners  to  decide  upon 
the  plan  of  construction,  was  rendered  necessary  by  the  pecu- 
liar character  of  the  roads  authorized,  which  doubtless  were 
principally  intended  to  be  located  in  populous  cities,  and  might 
seriously  aflEect  valuable  private  rights.     The  extent  of  injury 
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to  these  private  rights  would  necessarily  depend,  in  a  great 
degree,  upon  the  manner  in  which  the  roads,  and  especially 
the  elevated  roads,  should  be  constructed  and  operated.  The 
necessity  for  increased  facilities  for  transportation  in  large 
cities,  and  especially  in  the  city  of  New  York,  was  the  spring 
which  set  in  motion  all  these  schemes,  and  when  it  was  sought 
to  have  them  forwarded  by  legislative  sanction,  the  problem 
was  to  secure  the  greatest  benefit  to  the  public,  with  the  least 
injury  to  private  rights.  It  was  not  safe  to  organize  private 
corporations  with  unrestricted  power  to  construct  these  roads 
on  any  plan  which  economy  and  a  regard  solely  to  their  own 
interest  might  suggest,  and,  therefore,  the  expedient  was 
resorted  to  of  the  appointment  by  the  local  authorities  of  a 
board  of  sworn  commissioners,  who  should  give  security  for 
the  faithful  performance  of  their  duties,  and  have  power  to 
stand  between  the  projectors  of  the  enterprise  and  the  property 
owners  and  the  public,  and  decide  upon  the  plans  which  they 
should  deem  most  just  with  reference  to  all  these  diverse 
interests. 

This  leads  us  to  the  inquiry  into  the  extent,  to  which  it  is 
essential  to  the  validity  of  an  organization  under  this  act,  that 
the  commissioners  should  exercise  the  power  of  deciding  upon 
the  plans  of  construction. 

To  begin  at  the  foundation,  I  think  it  incontestable  that 
they  must  decide  whether  each  contemplated  road  shall  be 
an  underground  road,  an  elevated  road,  or,  if  I  am  right  in 
my  construction  of  the  act,  a  surface  road.  To  leave  either 
of  these  questions  undetermined,  and  relegate  it  to  the  discre- 
tion of  the  directors  of  the  company  to  be  formed,  would,  in 
my  judgment,  be  a  departure  from  the  act  and  a  failure  to 
comply  with  one  of  the  conditions  precedent  to  the  acquisi- 
tion of  corporate  power. 

How  far  further  it  is  essential,  for  the  purpose  of  securing 
a  valid  organization,  that  the  commissioners  should  decide 
upon  plans  of  construction,  it  is  difficult  to  determine.  It 
would  be  very  inconvenient,  to  say  the  least,  to  require  that 
the  details  of  the  construction  should  be  prescribed  with  the 
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minuteness  of  the  usual  specifications  in  a  building  contract. 
There  undoubtedly  is  a  line  somewhere,  dividing  the  essen- 
tial from  the  non-essential.  But  we  are  not  put  to  the 
necessity  of  searching  for  it  in  the  present  case.  It  is  suffi- 
cient for  its  purposes  to  hold  that,  as  far  as  reasonably 
practicable,  the  plans  adopted  by  the  commissioners  should 
disclose  to  what  extent  the  streets  are  to  be  encroached  upon, 
and  the  property  abutting  thereon  affected,  and  the  means  of 
transportation  to  be  used,  so  that  the  local  authorities  and 
the  property  owners  when  applied  to  for  their  consents,  or 
the  commissioners  appointed  by  the  Supreme  Court  with 
authority  to  consent  in  their  behalf,  may  have  the  necessary 
materials  to  form  an  intelligent  judgment  whether  the 
scheme  proposed  should  or  should  not  be  assented  to.  To 
this  extent,  at  least,  I  think  the  act  requires  that  the  commis- 
sioners appointed  by  the  mayor  should  decide  upon  the  plans, 
and  that  their  decision  should  not  be  made  subject  to  any 
modification  by  the  railroad  company.  That  those  who  con- 
sent to  the  construction  of  the  road,  whether  they  may  be 
the  local  authorities,  the  property  owners,  or  the  Supreme 
Court  commissioners,  may  know  to  what  kind  of  road  they 
are  consenting,  to  what  degree  the  streets  will  be  obstructed 
thereby,  of  what  efficiency  the  proposed  mode  of  construction 
is  capable,  and  that  their  consents  cannot  be  used  for  the 
construction  of  any  different  road. 

Justice  seems  to  require  that  to  this  extent  the  commands 
of  the  statute  be  obeyed. 

The  routes  laid  out  by  the  commissioners  have  been  stated. 
Of  these  several,  and  indeed  the  principal  ones,  are,  according 
to  the  plans  adopted  by  them,  to  be  surface  roads.  But  as  to 
several  of  the  others,  and  indeed  a  portion  of  those  designated 
in  the  first  instance  as  surface  roads,  it  is,  by  the  resolutions 
of  the  commissioners,  which  are  embodied  in  the  articles  of 
association  of  the  company,  left  to  the  subsequent  election  of 
the  company  whether  they  shall  be  surface  or  elevated  roads. 
A  more  flagrant  violation  of  the  statute  can  scarcely  be  con- 
ceived. 

SicKKLS  — Vol,  LIX.  6 
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Article  7,  of  the  articles  of  association,  which  embody,  as 
directed  bj  the  statute,  the  determinations  of  the  major's 
commissioners,  provides  (subd.  1),  that  the  railways  to  be 
constructed  by  the  company  shall  be  laid  upon  the  surface 
of  the  streets  or  avenues,  excepting  on  route  No.  1,  from 
Great  Jones  street  to  the  Brooklyn  bridge;  No.  2,  from 
West  street  to  Thirty-third  street  and  Tenth  avenue,  and 
from  Second  street  to  the  northerly  terminus  of  the  route ; 
on  route  No.  4,  on  route  No.  26,  and  route  No.  29,  from 
Christopher  street  to  Seventy-second  street;  all  of  which 
routes  may  he  constructed  on  elevated  structures.  These 
routes  comprise  a  very  important  part  of  the  general  schemes 
of  the  projected  roads,  and  in  the  aggregate  cover  a  space  of 
upwards  of  seventeen  miles  in  length,  and  yet  the  plans 
adopted  by  the  commissioners  do  not  determine  whether  they 
shall  be  elevated  or  surface  roads,  but  leave  that  question  to 
the  decision  of  the  company. 

The  third  subdivision  of  article  7  provides  that  the  elevated 
railways  shall  (with  one  small  exception),  be  double  track, 
but  authority  is  given  to  add  such  other  tracks  as  may  from 
time  to  time  be  needed  to  accommodate  increasing  traffic,  and 
to  make  such  additions  to  the  structures  as  may  be  needed  for 
that  purpose. 

Subdivision  6  of  the  same  article  provides  that  the  tracks 
of  railways,  when  elevated,  shall  be  carried  either  by  longi- 
tudinal girders  resting  on  the  tops  of  columns  or  by  trans- 
verse girders  supported  by  columns,  without  determining 
which,  or  prescribing  the  height  of  the  columns,  except  that 
the  superstructure  shall  not  be  less  than  fourteen  feet  above 
the  level  of  the  streets  (subd.  15). 

Subdivision  7  declares  that  the  plan  of  construction  of  the 
elevated  railways  having  authority  for  more  than  two  tracks, 
which  is  the  case  with  all  the  routes  except  one,  shall  be  at 
the  election  of  the  company  constructing  t/te  railway,  either 
with  a  row  of  columns  on  the  line  of  each  curb  and  a  super- 
structure carrying  one  or  more  tracks  upon  transverse  girders 
spanning  the  street,  or  with  a  row  of  columns  upon  the  line 
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of  each  curb  and  a  single  track  over  each  row  of  columns ; 
authority  being  granted  to  add  to  the  structure  when  an  addi- 
tional track  or  tracks  may  be  needed,  transverse  girders  between 
said  rows  of  columns  to  support  such  additional  track  or  tracks, 
or  with  a  row  of  columns  on  the  line  of  one  curb  and  a  row 
in  the  roadway  of  the  street  with  authority  on  some  streets 
to  erect  a  third  row  in  the  roadway  of  the  street  for  additional 
tracks  when  needed. 

The  power  to  erect  stations  and  platforms  is  not  restricted 
or  defined.  The  company  is  left,  by  subdivision  14  of  article 
7,  to  decide  where  they  are  necessary,  and  to  erect  them  over 
the  cross  streets  and  also  to  occupy  so  much  of  the  sidewalks 
of  the  streets  for  stairways  and  approaches  "  as  may  be  neces- 
sary," thus  leaving  it  to  the  company  to  determine  how  much 
of  the  streets  it  will  occupy,  and  subdivision  41  gives  authority 
to  construct  "  such  supports,  turn-outs,  switches,  sidings,  con- 
nections, landing  places,  stations,  buildings,  platforms,  stair- 
ways, elevators,  telegragh,  telephone  and  signal  devices,  and 
such  other  requisite  appliances  as  shall  be  proper  for  the  pur- 
pose of  such  railway  and  as  shall  be  necessary  for  the  con- 
venient use  of  the  same." 

The  details  enumerated  in  this  subdivision  are  the  same 
which  are  enumerated  in  subdivision  5  of  the  act,  and  of 
which  the  commissioners  are  therein  required,  after  giving 
public  notice  inviting  the  submission  of  plans,  to  decide  upon 
the  plan  of  construction,  and  yet,  instead  of  adopting  any 
such  plan,  they  leave  these  matters  to  be  determined  by  the 
company  under  a  general  authority  to  construct  these  appliances 
as  may  be  proper  and  necessary  for  the  convenient  use  of  the 
railways. 

Numerous  other  objections  are  made  and  elaborated  in  the 
points.  Many  criticisms  are  made  with  reference  to  the 
surface  portions  of  the  road,  showing,  as  it  is  claimed,  that  no 
definite  plan  was  adopted  even  for  the  construction  of  these 
portions  of  the  railways,  but  that  it  was  in  substance  left  to 
the  company  to  select  what  they  shonld  deem  the  most 
approved  form.     It  is  not  necessary  to  go  now  into  all  these 
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details,  as  I  think  the  particulars  which  have  been  specially 
referred  to  are  sufficient  to  dispose  of  the  case  without  pass- 
ing upon  the  many  other  points  made  on  the  part  of  the 
respondents,  and  to  show  that  the  commissioners,  instead  of 
adopting  definite  plans  of  construction,  obligatory  upon  the 
company,  hare  left  it  at  liberty  to  determine  for  itself  many 
of  the  questions  in  which  the  local  authorities  and  property 
owners  are  interested,  and  the  determination  of  which  was 
essential  to  enable  them,  or  any  commission  appointed  by 
the  Supreme  Court  to  form  an  intelligent  judgment  whether 
or  not  consent  should  be  given  to  the  construction  of  the  rail- 
ways, and  especially  they  have  virtually  left  it  to  the  com- 
pany to  determine  how  much  of  the  streets  it  will  occupy, 
and  to  extend  this  occupation  from  time  to  time  as  its  interests 
may  require.  In  this  respect  it  seems  to  me  that  the  pro- 
jectors of  the  road,  and  the  commissioners,  have  failed  to 
appreciate  the  spirit  of  the  Rapid  Transit  Act,  and  the  protec- 
tion it  was  intended  to  aflford  to  the  public  and  the  property 
owners.  Experience  has  shown  that  an  elevated  road  is 
capable  of  being  constructed  on  such  a  plan  as  to  interfere,  to 
a  comparatively  slight  extent,  with  the  use  of  the  streets  for 
ordinary  purposes,  and  with  the  rights  of  owners  of  property 
abutting  thereon ;  but  they  may  also  be  constructed  in  such  a 
manner  as  virtually  to  destroy  the  value  of  such  property. 
The  scheme  of  the  act  was  to  withhold  from  companies, 
formed  under  it,  the  right  to  determine  upon  these  plans,  and 
to  vest  that  power  in  an  impartial  board  of  sworn  commis- 
sioners, and  yet,  as  has  been  shown,  these  commissioners  have 
relegated  to  the  company  itself  the  power  of  deciding  ques- 
tions which  it  was  their  duty  to  determine,  and  even  to 
change  and  enlarge  their  plans  from  time  to  time,  as  their 
interests  may  render  desirable.  A  single  observation  is 
sufficient  to  illustrate  this  point.  By  the  so-called  plan 
adopted  by  the  commissioners  the  company  is  authorized,  in 
several  instances,  to  elect  between  a  surface  and  an  elevated 
railway,  and,  where  they  elect  the  elevated,  to  lay  tracks  on 
columns  at  each   curb,  or  at  its  election  to  lay  transverse 
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girders  from  curb  to  curb,  spanning  the  entire  street.  On 
these  girders  it  purports  to  be  empowered  to  lay  additional 
tracks  from  time  to  time,  without  limit,  as  its  business  may 
require.  It  may,  therefore,  at  its  election,  cover  the  entire 
roadway  of  the  streets,  or  it  may  construct  additional  tracks 
on  columns  in  the  center  of  the  roadway.  It  may  erect 
stations  over  the  sidewalks  and  cross  streets  and  may  occupy 
as  much  of  the  sidewalks  as  it  may  deem  necessary  for  stair- 
ways, or  approaches,  without  any  restriction.  The  number 
and  location  of  stations  is  not  limited  or  defined,  and  all  these 
structures  over  and  in  the  roadway  and  on  the  sides  may  be 
carried  to  an  unlimited  height,  so  as  practically  to  efface  the 
buildings  on  the  sides  of  the  streets,  the  only  limit  being  that 
the  superstructure  shall  not  be  less  than  fourteen  feet  in 
height.  In  leaving  the  company  at  liberty  to  determine  all 
these  matters,  and  change  the  plans  from  time  to  time  accord- 
ingly, the  commissioners  have  uddertaken  to  enable  it  to 
exercise  powers  far  more  expansive  and  unrestricted  than 
those  which  the  Rapid  Transit  Act  intended  to  confer. 

As  the  views  I  have  expressed  do  not  in  all  respects  meet 
the  concurrence  of  all  my  associates,  I  have  stated  separately 
the  conclusion  which  I  have  reached,  in  order  that  it  may  be 
ascertained  what  points  are  decided.     These  conclusions  are : 

First.  That  section  16  of  the  General  Surface  Act,  con- 
strued in  connection  with  section  18  of  the  same  act,  did  not 
abrogate  the  right  and  power  of  the  petitioner,  if  in  other 
respects  legally  organized,  to  proceed  to  obtain  the  requisite 
consents,  and  when  obtained  to  construct  the  railways  in 
conformity  to  their  articles  of  association. 

Second.  That  the  Rapid  Transit  Act  did,  before  the  passage 
of  the  General  Surface  Act,  authorize  the  organization  of 
companies  to  construct  street  railways  on  the  surface,  to  be 
operated  by  any  power  other  than  animal. 

Third.  That  the  objection  that  the  organization  of  the 
plaintiff  is  defective  on  the  ground  that  the  commissioners 
failed  to  fix  the  time  for  the  completion  of  the  railways,  is 
not  well  taken. 
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Fowrth.  That  the  objection  is  well  taken  that  the  articles 
of  association,  prepared  by  the  commissioners,  fail  to  comply 
with  section  7  of  the  Eapid  Transit  Act,  in  that  they  do  not 
provide  for  the  release  and  forfeiture  to  the  supervisors  of 
the  county,  of  all  the  rights  and  franchises  acquired  by  the 
company,  in  case  of  its  failure  to  complete  its  railways  within 
the  prescribed  times. 

Fifth.  That  the  commissioners  have  failed  to  substantially 
comply  with  the  requirement  of  section  6  of  the  act,  to 
decide  upon  the  plan  for  the  construction  of  the  railways  and 
other  appliances  specified  in  that  section,  and  that  such  com- 
pliance was  essential  to  their  valid  organization. 

Sixth.  That  the  order  of  the  General  Term  should  be 
affirmed. 

KuGEB,  Ch.  J.,  MiLLBB,  Danfobth  and  Finch,  JJ.,  con- 
cur. 

Andrews,  J.,  concurs  on  the  third,  fourth  and  fifth  grounds 
stated  in  the  opinion,  and  does  not  vote  on  the  first  and 
second  grounds. 

Earl,  J.,  concurs  on  the  third,  fourth  and  fifth  grounds 
stated  in  the  opinion,  and  dissents  from  the  first  and  second 
grounds. 

Upon  a  subsequent  motion  for  a  reargument  the  following 
opinion  was  handed  down  : 

Eapallo,  J.  The  petitioner  in  this  matter  moves  for  a 
reargument  of  the  appeal  herein,  alleging  as  one  ground  for 
such  motion,  that  since  the  decision  of  this  court  on  such 
appeal  it  has  obtained  from  the  General  Term  of  the  Supreme 
Court  an  order  to  show  cause  why  the  report  of  the  commis- 
sioners appointed  by  it  should  not  be  remanded  to  them  for 
further  hearing,  which  order  to  show  cause  is  now  pending, 
and  that  in  order  to  comply  with  the  opinion  of  this  court, 
the  petitioner  has  taken  proceedings  for  the  amendment  of 
its  articles  of  association  by  inserting  therein  an  amended 
article  10,  in  relation  to  the  forfeiture  ol  its  rights  and  fran- 
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chises  to  the  supervisors  of  the  conntj,  and  that  to  further 
comply  with  such  opinion  the  petitioner  has  hj  resolution  of 
its  board  of  directors  requested  the  president  of  the  board 
of  commissioners,  appointed  by  the  mayor,  who  framed  the 
said  articles  of  association,  to  call  a  meeting  of  the  said  com- 
missioners for  the  purpose  of  correcting  the  defects  and 
suppljdng  the  omissions  pointed  out  in  said  opinion.  That 
the  president  of  said  board  of  commissioners  had  reconvened 
them,  and  they  have  further  determined  as  to  the  plans  for 
the  construction  of  the  petitioner's  railway,  and  have  amended 
them  in  the  particulars  mentioned  in  the  opinion,  and  the 
petitioner  is  willing  to  do  such  other  thin^  as  may  conform 
to  the  judgment  of  this  court. 

The  petitioner  claims  that  the  functions  of  the  mayor's 
commisgion  have  not  expired,  but  were  continued  and  were 
still  existing  at  the  time  of  this  amendment,  said  commission 
having  at  its  meeting  in  June,  1884,  reserved  the  right  to 
reconvene  at  the  call  of  its  president ;  that  the  times  fixed 
by  the  Eapid  Transit  Act  for  the  performance  of  the  several 
acts  to  be  performed  by  the  mayor's  commission  were  not 
mandatory  but  merely  directory;  that  under  the  circumstances 
of  this  case  they  could  be  performed  at  the  time  of  the  amend- 
ment, and  that  the  amendment  of  the  articles  of  association 
was  authorized  by  chapter  135  of  the  Laws  of  1870,  which 
empowered  corporations  formed  under  general  laws  to  amend 
their  certificates  of  incorporation  in  case  of  any  informality 
therein. 

Many  grave  objections  are  suggested  to  the  validity  of 
these  proceedings  to  amend ;  but  they  cannot  be  considered 
on  this  motion.  Even  if  the  proceedings  to  amend  were 
effectual,  they  would  not  afford  ground  for  a  reargument  of 
the  appeal.  The  jurisdiction  of  this  court  is  confined  to  a 
review  of  determinations  actually  made  by  the  Supreme 
Court,  and  this  review  must  be  had  upon  the  same  papers 
which  were  before  the  General  Term.  We  cannot  rehear 
the  matter  upon  a  different  state  of  facts  from  those  upon 
which  the  General  Term  acted,  for  that  would  be  an  exercise 


40  N.  T.  Cable  Co.  v.  Mayoe,  etc.,  op  N.  Y.         [Jan., 

Opinion  of  the  Court,  per  Rapallo.  J. 


of  original  jurisdiction  on  the  new  state  of  facts  presented, 
and  not  a  review  of  the  actual  determination  of  the  court 
below. 

If  a  new  state  of  facts,  giving  rise  to  new  questions,  and 
obviating  the  legal  objections  which  existed  to  the  application 
originally  made  by  the  petitioner,  is  now  presented  (a  question 
which  is  not  now  properly  before  us,  and  upon  which,  therefore, 
we  do  not  express  any  opinion)  the  order  made  by  this  court 
affirming  the  order  of  the  General  Term  denying  the  applica- 
tion of  the  petitioner,  will  be  no  obstacle  to  a  rehearing  of  the 
matter  at  the  General  Term  on  the  alleged  new  state  of  facts, 
should  tliat  tribunal  see  fit  to  grant  such  a  rehearing,  or  to  a 
new  application  based  upon  new  facts.  {Riggs  v.  Pursell^  74 
N.  Y.  370.)  And  on  such  hearing,  or  new  application,  if  the 
legislation  of  1884  has  0ot  precluded  the  petitioner  from  pro- 
ceeding under  the  Rapid  Transit  Act  to  obtain  authority 
through  the  action  of  a  mayor's  commission  since  1884,  to 
construct  a  surface  road,  it  will  be  open  to  the  Supreme  Court 
to  exercise  its  discretionary  power  over  the  whole  matter  or  to 
pass,  as  it  did  in  the  first  instance,  only  on  questions  of  law. 
We,  however,  cannot  make  any  modification  of  our  decision, 
or  any  order  in  the  matter,  based  upon  the  alleged  change  of 
facts,  or  alleged  amendment  of  the  proceedings  of  the  mayor's 
commission  and  of  the  articles  of  ajssociation. 

Some  other  grounds,  however,  are  urged  in  support  of  this 
application  for  a  reargument,  which  will  be  briefiy  noticed : 

First.  It  is  alleged  that  the  articles  of  association  of  the 
petitioner  were  prepared  upon  the  model  of  the  articles  of 
association  of  the  Manhattan  Elevated  Railway  Company, 
which  company  is  said  to  have  been  organized  under  the 
Rapid  Transit  Act.  On  this  point  it  is  sufficient  to  say  that 
the  articles  of  association  of  the  Manhattan  Elevated  Railway 
Company  have  never  been  before  this  court,  nor  have  we  any 
judicial  knowledge  of  their  provisions,  or  their  existence, 
unless  they  came  incidentally  in  question  in  the  Matter  of  the 
Gilbert  Elevated  Railroad  Comjyany  (70  N.  Y.  361).  Tliey 
are  not  even  mentioned,  either  in  the  arguments  of  counsel  or 
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in  the  opinion  of  the  court  in  that  case.  None  of  the  questions 
involved  in  the  decision  of  this  case  were  discussed  in  that 
case,  nor  was  the  attention  of  the  court  called  to  any  of  them 
if  they  existed.  The  suflSciency  of  those  articles  has  not  been 
litigated  or  considered  in  any  case  which  has  been  before  this 
court. 

Second.  It  is  claimed  that  from  the  opinion  in  this  case, 
the  court  appears  to  have  overlooked  its  decision  in  the  Matter 
of  the  New  York  Elevated  Railroad  Company  (70  N.  Y.  327). 
That  case  was  fresh  in  the  memory  of  the  court.  Several  of  the 
judges  who  participated  in  its  decision,  including  the  judge 
who  delivered  the  opinion,  having  concurred  in  the  decision 
of  the  present  case,  and  we  are  unable  to  find  that  any  point 
decided  or  discussed  in  that  case,  conflicts  with  the  decision  in 
the  present  one  in  any  particular.  In  so  far  as  the  validity  of 
the  organization  of  the  pi'esent  petitioner  is  concerned,  it  is 
impossible  that  there  should  be  any  such  conflict,  because  the 
New  York  Elevated  Railway  Company  was  not  organized 
under  the  Rapid  Transit  Act.    (Chap.  606  of  the  Laws  of  1 875.) 

The  New  York  Elevated  Railway  Company  was  originally 
incorporated  under  the  General  Railroad  Law  of  1850,  and  the 
Supplementary  Act  of  1866.  It  was  recognized  as  an  existing 
corporation,  by  chapter  595  of  the  Laws  of  1875,  entitled  "  An 
act  to  authorize  and  require  the  New  York  Elevated  Railroad 
Company  to  continue  and  complete  its  railroad  in  the  city  of 
New  York  and  to  regulate  the  construction,  operation  and 
management  thereof."  That  act  recited  the  incorporation  of 
the  Elevated  Railway  Company  under  the  General  Law  of 
1 850 ;  that  it  had  acquired  by  purchase,  under  foreclosure  of 
a  mortgage,  the  powers  and  franchises  of  the  West  Side  and 
Yonkers  Patent  Railway  Company,  and  was,  by  the  act  last 
referred  to,  confirmed  in  the  possession  and  enjoyment  of 
said  riglits  and  franchises ;  and  the  powers  of  certain  com- 
missioners previously  appointed  were  extended  to  it ;  and 
prior  to  the  passage  of  the  Rapid  Transit  Act  it  had  con-^ 
strncted  and  was  actually  operating  an  elevated  steam  railway 
on  a  portion  of  its  route.  After  the  passage  of  the  Rapid 
SicKELs  — Vol.  LIX.  6 
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TraDsit  Act  it  proceeded  under  section  36  of  that  act  to  make 
certain  connections  and  additions  to  its  route,  and  no  question 
could  arise  in  the  case  except  with  respect  to  those  connec- 
tions. But  even  as  to  those,  nothing  was  discussed  in  the 
opinion,  or  decided,  which  touches  the  present  case.  The 
only  point  claimed  in  the  papers  on  the  present  motion  to 
have  had  that  effect,  is  that  while  the  major's  commissioners 
had  given  to  the  elevated  railway  company  authority  to  elect 
between  several  specified  plans  for  the  construction  of  a  cer- 
tain portion  of  the  connections,  the  Supreme  Court  commission 
had  imposed  as  a  condition  that  the  company  be  confined  to 
one  of  the  specified  plans,  unless  the  property  owners  should 
consent,  and  the  point  made  was,  not  as  to  the  action  of  the 
mayor's  commissioners  in  giving  the  right  of  election,  but  as 
to  that  of  the  Supreme  Court  commission,  which  it  was  said 
exceeded  its  powers  in  imposing  the  condition  which  restricted 
the  company  to  one  only  of  the  plans,  and  all  that  this  court 
said  upon  the  subject  was  that  that  complaint  would  come 
more  properly  from  the  railway  company  than  from  the 
property  owners.  No  question  as  to  the  incorporation  of  the 
Elevated  Railway  Company  was  before  the  court,  it  being  fully 
recognized  as  an  existing  corporation  The  same  remarks 
apply  to  the  case  of  the  Gilbert  Elevated  Railway  Company 
(70  N.  Y.  361).  That  company  was  organized  as  an  elevated 
road  before  the  Eapid  Transit  Act  of  1875,  under  acts  passed 
in  1872,  187^  and  1874,  and  was  an  existing  corporation  at 
the  time  of  the  passage  of  the  Bapid  Transit  Act.  The  pro- 
ceeding which  came  before  this  court  was  had  under  section 
36  of  the  "Rapid  Transit  Act,  which  authorized  any  existing 
corporation  which  had  not  forfeited  its  charter,  or  failed  to 
comply  with  its  provisions,  whose  route  or  routes  coincided 
with  those  determined  upon  by  commissioners  appointed 
under  the  Rapid  Transit  Act,  to  construct  and  operate  its 
railway  thereon  upon  fulfillment  of  the  requirements  of  the 
Rapid  Transit  Act.  The  question  mainly  considered  was  the 
constitutionality  of  section  36,  which  was  contested  as  viola- 
tive of  section  18  of  article  3  of  the  Constitution. 
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These  cases  were  not  overlooked,  but  we  found  nothing  in 
them  in  conflict  with  the  conclusions  at  which  we  were 
constrained  to  arrive  in  the  present  case. 

Third,  It  is  claimed  that  this  court  overlooked  the  authori- 
ties cited  on  the  appellants'  points,  to  the  effect  that  a  defect 
in  articles  of  association  or  in  the  affidavits  annexed  thereto, 
is  not  fatal  to  the  existence  of  a  corporation  or  its  faculty 
to  acquire  franchises,  but  that  the  State  alone  can  interpose 
and  take  advantage  of  such  defects. 

This  court  did  not  deem  it  necessary  to  comment  in  its 
opinion  upon  those  authorities  for  the  simple  reason  that  we 
did  not  deem  them  applicable  to  the  case  at  bar.  In  order  to 
sustain  proceedings  by  which  a  body  claims  to  be  a  corpora- 
tion, and  as  such  empowered  to  exercise  the  right  of  eminent 
domain,  and  under  that  right  to  take  the  property  of  a  citizen, 
it  is  not  sufficient  that  it  be  a  corporation  de  facto.  It  must 
be  a  corporation  de  jure.  Where  it  is  sought  to  taKe  the 
property  of  an  individual  under  powers  granted  by  an  act  of 
the  legislature  to  a  corporation  to  be  formed  in  a  particular 
manner  therein  directed,  the  constitutional  protection  of  the 
rights  of  private  property  requires  that  the  powers  granted 
by  the  legislature  be  strictly  pursued,  and  all  the  prescribed 
conditions  be  performed.  Where  the  power  is  conferred 
upon  a  corporation,  duly  formed,  it  will  not  be  defeated 
simply  because  the  corporation  has  done  or  omitted  some  act 
which  may  be  a  caibse  of  forfeiture  of  its  rights  and  fran- 
chises, for  it  rests  with  the  State  to  determine  whether  such 
forfeiture  will  be  enforced.  Judicial  proceedings  are  neces- 
sary to  enforce  such  a  forfeiture  and  it  may  be  waived.  That 
was  the  point  to  which  the  opinion  in  the  matter  of  the 
BrooTciyn^  ete.^  RaU/road  Company  (72  N.  Y.  245),  cited  by 
the  appellant  was  directed.  It  was  assumed  that  this  distinc- 
tion was  well  understood,  and  a  considerable  portion  of  the 
opinion  of  this  court  in  the  present  case  was  devoted  to 
showing  that  the  omissions  and  defects  in  the  organization  of 
the  company  were  failures  to  comply  with  the  conditions 
precedent  to  the  existence  of  the  petitioner  as  a  corporation. 
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and  the  exercise  by  it  of  the  right  of  eminent  domain,  instead 
of  being  mere  causes  of  forfeiture  of  rights  acquired. 

The  petitioner  further  contends  on  this  motion,  that  this 
court  has  not  pointed  out  any  objection  to  the  plans  of  so 
much  of  the  petititioners  railways  as  are  surface  roads,  and 
therefore  claims  that  the  surface  railways  should  be  allowed, 
even  if  the  others  were  disallowed. 

But  the  learned  counsel  overlooks  the  fact  that  even  if  the 
plans  of  the  surface  roads  were  in  compliance  with  the  act, 
that  would  not  authorize  a  reversal  of  the  General  Term 
decision,  or  authorize  a  confirmation  of  the  report  of  the 
Supreme  Court  commissioners.  Even  assuming  that  the 
report  of  those  commissioners  was  not  an  entirety,  and  that  it 
should  be  held  equivalent  to  a  consent  of  property  owners  as 
to  a  part  of  the  routes,  and  ineffectual  as  to  the  others,  the 
objection  of  the  want  of  the  prescribed  forfeiture  clause, 
applies  to  all  the  routes,  and  precludes  even  a  partial  con- 
firmation. 

Our  decision  was  reached  after  careful  examination  and 
deliberation,  in  view  of  the  large  interests  involved.  But, 
notwithstanding  our  strong  inclination  to  sustain  the  rights 
claimed  to  have  been  acquired  by  the  petitioner,  if  it  could 
reasonably  be  done  without  disregarding  the  protection  which 
the  law  had  thrown  around  the  public  and  private  rights 
affected,  we  found  some  of  the  objections  presented  and 
insisted  upon  by  the  respondents  insurmountable. 

Our  attention  has  not  been  called,  on  this  motion,  to  any 
subject  which  we  had  overlooked  nor  to  any  consideration 
which  should  induce  us  to  change  our  conclusions. 

The  motion  for  a  reargument,  or  to  amend  the  remittitur, 
should  therefore  be  denied. 

All  concur. 

Motion  denied. 
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P.,  by  an  instrument  termed  by  him  therein  his  deed  of  trust,  and  by 
letters  of  instruction  referred  to  therein,  transferred  to  plaintiff  certain 
securities  and  funds,  in  trust,  to  invest  and  collect  the  income  thereon 
during  the  life  of  P.  to  pay  over  the  income  to  K.,  to  be  by  him  appro- 
priated for  the  use  of  four  beneficiaries  named,  and  at  the  death  of  P. 
the  principal  to  be  disposed  in  accordance  with  instructions  contained 
in  a  writing  sealed  up  and  delivered  with  the  instrument,  with  directions 
that  it  should  not  be  opened  until  such  death.  A  f  ^11  power  of  revoca 
tion  was  reserved,  and  it  was  provided,  as  a  condition  of  the  grant,  tl^at  the 
beneficiaries  should  '*  have  no  legal  or  equitable  right  to  the  principal 
or  income,"  that  the  trustee  should  hold,  subject  to  the  grantor's  direc- 
tion and  control,  until  his  death  ;  it  was  also  declared  that  if  any 
attempt  should  be  made  to  interfere  with  the  execution  of  the  trust,  or 
to  claim  the  securities  contrary  to  the  conditions  of  the  instrument  that 
the  trust  should  at  once  cease  and  determine.  In  an  action  to  recover 
possession  of  the  securities  which  had  come  into  the  hands  of  defendants, 
the  executors  of  the  will  of  P.,  held  that  a  valid  trust  was  fully  and  com 
pletely  constituted,  and  as  the  same  was  not  revoked  by  the  settlor  during 
his  life  the  trustee  was  entitled  to  the  possession  of  the  trust  property  , 
that  it  was  immaterial  that  the  grant  was  voluntary  and  without  consid 
eration;  that  the  declaration  that  the  beneficiaries  should  have  no  legal  or 
equitable  right  was  not  intended  as  a  denial  of  an  equitable  right  to 
enforce  the  trust  as  against  the  trustee  while  the  settlement  remained 
unrevoked,  but  only  as  a  denial  of  any  right  as  against  the  settlor;  also 
that  the  validity  of  the  title  of  the  trustee  was  not  affected  by  the  fact 
that  he  held  subject  to  the  control  and  direction  of  P.;  that  while  the 
trust  continued  and  existed  only  at  the  will  of  the  settlor  it  was  good 
and  effectual  until  revoked. 

By  the  sealed  instructions  it  was  provided  that  the  income  should,  after 
the  death  of  P.,  be  devoted  to  the  use  of  the  four  beneficiaries  named, 
or  the  survivors  or  survivor  in  specified  proportions  the  principal  to  be 
paid  to  them  "  or  survivor  or  survivors  "  in  the  same  proportions,  when 
the  youngest  shall  come  of  age.  Held,  that  the  survivorship  referred  to 
was  that  existing  at  the  death  of  the  settlor,  and  so  that  the  absolute 
ownership  was  suspended  only  during  the  continuance  of  two  lives  at 
most,  both  of  which  were  in  being  when  the  trust  was  created. 

{Hawleyy  Jo/mes,  16  Wend.  61,  distinguished.) 

It  was  claimed  that  the  sealed  paper  was  testamentary  in  its  character, 
and  so  not  legally  executed.    Held,  untenable;  that  it  was  a  component 
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part  of  the  declaration  of  trust  and  spoke  from  its  date,  and  the  property 
then  became  vested  in  the  trustee;  that  the  result  was  not  affected  by  the 
Ignorance* of  the  trustee  or  the  benedciaries  of  the  contents  of  the  paper 
until  the  death  of  P.,  as  it  was  not  essential  that  the  trustee  should  know 
the  contents  in  advance  of  the  time  when  they  were  to  guide  his  action, 
and  he  having  accepted  the  trust  with  full  knowledge  that  he  was  to 
learn  of  the  ultimate  disposition  of  the  trust  fund  only  at  that  time, 
and  the  beneficiaries,  when  the  terms  of  the  trust  were  disclosed,  having 
claimed  its  benefit,  this  was  sufficient. 
The  action  was  brought  against  defendants,  as  executors  of  P.,  and  the 
complaint  sought  to  charge  them  only  in  that  capacity.  After  the 
trial  an  order  was  granted  amending  the  summons  and  complaint 
and  directing  the  judgment  awarded  to  be  entered  against  the 
defendants,  individually  and  de  bonis  propriis.  Held,  that  the  order  was 
properly  reversed  by  the  General  Term  ;  that  the  amendment  substi- 
tuted a  new  and  different  cause  of  action,  which  the  defendants  as 
mdividuals  had  had  no  opportunity  to  defend. 

(Argued  October  20,  1886  ;  decided  January  18,  1887.) 

Appeal  by  defendants  from  judgment  of  the  General  Term 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  upon  an  order  made  February  9, 1885,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict 
directed  by  the  court ;  also  appeal  by  plaintiff  from  so  much  of 
said  order  as  reversed  an  order  of  Special  Term  permitting 
an  amendment  of  the  summons  and  complaint.  (Keported 
below,  35  Hun,  317.) 

This  action  was  brought  against  defendants  as  executors  of 
the  will  of  John  H.  Prentice,  deceased,  to  recover  possession 
of  certain  securities  which  came  to  the  hands  of  defendant, 
but  to  which  plaintiff  claimed  title  as  trustee  under  certain 
instramentsin  writing  executed  by  said  Prentice,March  4, 1871. 

These  instruments  were  delivered  to  the  plaintiff  at  or 
about  their  date.  Two  of  them  were  executed  under  seal  the 
other,  referred  to  in  one  of  the  sealed  instruments  as  "  confi- 
dential written  instructions,"  was  not  under  seal.  The  sealed 
instruments  were  attached  to  the  complaint,  marked  schedule 
A  and  B.  Of  the  body  of  schedule  A  the  following  is  a  copy : 
'*  For  good  and  sufficient  consideration  the  said  Prentice  hereby 
grants  and  assigns  to  the  said  Joshua  M.  Van  Oott  the  securi- 
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ties  enumerated  in  schedule  A,  hereto  subjoined,  upon  the 
trusts  hereinafter  more  fully  set  forth,  to  wit : 

"  First, — To  collect  and  receive  the  pums  due  and  to  become 
due  thereon  for  principal  and  interest,  and  to  discharge  the 
same  respectively  as  paid. 

"  Second. — From  time  to  time  to  invest  and  reinvest  the 
sums  received  thereon  for  principal  in  good  bonds  and  mort- 
gages or  in  public  securities,  subject  to  my  direction  or 
approval. 

^^  Third, — To  pay  over  the  interest  from  time  to  time 
received  on  such  securities  or  investments  and  reinvestments 
to  Clarence  King  of  New  Haven,  in  the  State  of  Connecticut, 
or  to  such  other  person  or  persons  as  I  shall  from  time  to 
time  direct — ^the  said  King  having  no  title  to  or  beneficial 
interest  in  said  payments ;  and  the  said  King  shall  pay  over 
said  interest  as  received  to  the  person,  and  for  the  uses  speci- 
fied in  confidential  written  instructions  bearing  even  date 
herewith,  signed  in  duplicate,  and  to  be  delivered  to  the  said 
Van  Cott  and  the  said  King.  And  it  is  hereby  declared  and 
made  a  condition  of  these  trusts  that  the  beneficiaries  thereof 
have  no  legal  or  equitable  right  to  the  principal  or  income  of 
said  securities  or  investments,  but  receive  the  same  only  as 
herein  provided  as  proceeding  solely  from  the  bounty  of  said 
Prentice,  and  subject  to  his  power  to  revoke  the  trusts  hereby 
created. 

"  Fifth.— The  said  Joshua  M.  Van  Cott  shall  hold  the  prin- 
cipal  sums  represented  by  the  said  securities  and  investments 
and  reinvestments  subject  to  the  directions  of  the  said  Prentice 
contained  in  a  private  and  confidential  paper  bearing  even 
date  herewith,  delivered  to  him  in  a  sealed  envelope,  to  be 
opened  by  him  at  my  death,  if  he  shall  survive  me ;  subject, 
in  the  meanwhile,  to  my  direction  and  pleasure,  and  to  be 
returned  to  me  in  the  event  of  my  surviving  him ;  and  abso 
lutely  subject  to  my  direction  and  control  until  the  event  of 
my  death. 

^^  Sixth. — In  the  event  that  the  said  Clarence  King,  or  that 
the  said  beneficiaries,  or  that  any  person  or  persons  whatever, 
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shall  by  any  suit  or  proceeding  at  law  or  in  equity  interfere 
with  the  execution  of  the  trusts  herein  declared,  or  make  any 
claim  against  the  said  Prentice  or  the  said  Van  Cott  to  the 
said  securities  or  investments  or  reinvestments  or  the  income 
thereof,  contrary  to  the  provisions  or  conditions  of  the  said 
trusts,  then  and  thenceforth  the  said  trusts  shall  cease,  determ 
ine  and  become  wholly  void,  and  the  said  securities  invest- 
ments and  reinvestments,  with  all  the  interest,  income  and 
increase  thereof,  shall  thenceforth  belong  wholly  to  me,  dis- 
charged of  said  trusts." 

The  "  confidential  written  instructions,"  referred  to  in  the 
third  clause,  were  embodied  in  the  unsealed  instrument  which 
directed  said  Clarence  King  to  pay  the  interest  received  from 
plaintiff,  as  provided  for  in  said  clause,  "  to  Mrs.  Florence  K. 
Rowland  (wiHow  of  the  late  George  Howland)  for  the  use  of 
Mrs.  Howland,  to  the  extent  of  one-third  part  thereof,  and  of 
the  three  children  of  the  said  George  Howland  to  the  extent 
of  the  remaining  two-thirds  part  thereof."  A  duplicate  of 
these  instructions  was  delivei'ed  to  Mr.  King  at  or  about  its 
date.  Schedule  B  was  the  "  private  and  confidential  paper  " 
referred  to  in  the  fifth  clause.  This  was  retained  by  plaintiff, 
as  directed,  and  opened  after  the  death  of  Mr.  Prentice, 
which  occurred  in  1881.  Of  the  material  portion  thereof  the 
following  is  a  copy  :  "  And  I  now  direct  that  unless  I  shall 
otherwise  provide  in  my  lifetime  or  by  testamentary  dispo- 
sition, the  said  trustee  shall,  after  ray  death,  devote  any 
further  income  from  the  said  securities  or  the  reinvestment 
thereof  to  the  use  of  the  said  Mrs.  Howland  and  three 
children — one-third  to  her  and  the  residue  equally  to  the  said 
children  or  the  survivors  or  survivor  of  them;  and  the 
principal  of  said  securities,  or  the  reinvestments  thereof, 
shall  be  delivered  to  the  said  persons  or  survivor  or  survivors 
in  the  same  proportions  when  the  youngest  of  said  surviving 
children  shall  come  of  age,  unless  in  the  exercise  of  his 
discretion  he  shall  sooner  make  such  distribution  of  said 
principal.^  The  trust  was  in  no  manner  revoked  by  the 
settlor  during  his  life.     Further  facts  appear  in  the  opinion. 
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Joshv-a  M.  Van  Cott  plaintiff  in  person.  A  trust  is  executed 
-when  it  has  the  elements  of  a  competent  trustee,  a  defined 
trust  estate,  and  a  sufficient  declaration  of  the  objects  and 
purposes  of  the  trust,  as  in  this  case.  It  is  executory  only 
when  some  element  of  an  executed  trust  needs  to  be  supplied 
with  the  aid  of  a  court  of  equity.  (4  Kent's  Com.  305,  336, 
387;  Hill  on  Trust.  82,  83,  130,  133,  134;  Perry  on  Trusts, 
§  359;  Williams  on  Pers.  Prop.  215 ;  Tounff  v.  Toung,  80  N.  T. 
442 ;  Martin  v.  Funk^  75  id.  134 ;  Boone  v.  Savings  Bank^ 
84  id.  83 ;  1  Lead.  Oas.  in  Eq.  17,  28 ;  Stone  v.  Eackett,  12 
Gray,  227;  Davis  v.  Ney^  125  Mass.  590 ;  Melroy  v.  Lord^  4 
De.  G.,  F.  &  J.  274 ;  Adams  v.  Adams,  12  Wall.  185 ;  Morse 
V.  Morse,  85  N.  Y.  53,  59,  60 ;  Oilman  v.  McArdle,  99  id. 
451 ;  Mabie  v.  Bailey,  95  id.  206 ;  Willis  v.  Smyth,  91  id. 
297 ;  In  re  Diez,  50  id.  88, 93.)  A  power  reserved  to  revoke, 
and  a  provision  that  the  trust  shall  determine  upon  the 
happening  of  specified  contingencies,  do  not  affect  the  nature  or 
validity  of  the  trust  while  it  continues.  (1  R.  S.  733,  735, 
§§  86,  105,  108;  Belmont  v.  O'Brien,  12  N.  Y.  394,  404; 
Rosenburg  v.  Rosenburg,  40  Hun,  91.)  As  the  power  to 
revoke  was  never  exercised,  and  neither  contingency  that 
might  have  ipso  facto  determined  the  trust  ever  happened, 
they  may  be  eliminated,  and  regarded  as  if  not  provided  for 
in  the  trust  deed.  (Perry  on  Trusts,  §  104 ;  Barlow  v.  Loomis, 
19  Fed.  R.  677.)  The  trust  does  not  violate  the  statute 
against  perpetuities.  (1  R.  S.  773,  §  1 ;  Manice  v.  Manice^ 
43  N.  Y.  385 ;  Tiers  v.  Tiers,  98  id.  568 ;  Benedict  v.  Webb, 
id.  460 ;  Radley  v.  Kuhn,  97  id.  26 ;  Van  Schuyver  v.  Mul- 
ford,  59  id.  426 ;  Kiah  v.  Orenier,  56  id.  220 ;  Savage  v. 
Bumham,  17  id.  561 ;  Harrison  v.   Harrison,  36  id.   543 ; 

Woodgate  v.  Fleet,  64  id.  566 ;  Prtyoost  v.  Provost,  70  id. 
141 ;  Schelter  v.  Smith,  41  id.  328 ;  Oordier  v.  Johnson, 
I.  R.  Ch.  Div.  441 ;  Adams  v.  Perry,  43  N.  Y.  487.)  The 
interests  taken  by  the  donees  at  the  settlor's  death  being 
vested  and  not  liable  to  go  over,  were  alienable.     (Jlawes  v. 

Van  Orden,  84  N.  Y.  270;  Tucker  v.  Bishop,  16  id.  402, 
406.)  The  judo^ment  was  properly  de  bonis  propriis,  as  no 
SiCKELS  — ^VoL.  LIX.  7 
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ground  was  alleged  or  proved  for  a  judgment  de  horns  tester 
toria.  {Ferrin  v.  Myrioky  41  N.  Y.  315  ;  Patterson  v.  PaUer- 
son,  59  id.  574 ;  Smith  v.  Mack,  15  The  Eep.  74  ;  Taylor  v. 
Davis,  110  U.  S.  330 ;  Be  Valengitcs  v.  Dufy,  14  Peters, 
282 ;  Aicstin  v.  Monroe,  49  N.  T.  360,  866  ;  SchmitOer  v. 
Simon,  101  id.  554.)  The  nature  of  the  action  is  determined 
by  the  body  and  substance  of  the  complaint.  {Comes  v. 
Harris,  1  N.  T.  223 ;  Austin  v.  Monro,  4k7  id.  360 ;  Wetmore 
V.  Porter,  92  id.  82,  83 ;  MerriU  v.  Seaman,  6  id.  168 ;  Beers 
V.  Shannon,  73  id.  297 ;  Brown  v.  Knapp,  79  id.  137 ;  Addi- 
son on  Torts,  938,  §  1318  [Last  Am.  ed.].)  It  was  proper  to 
regard  the  use  of  the  word  "  as  "  in  the  title  of  the  complaint 
as  a  clerical  error,  and  to  correct  it  by  amendment.  (Code, 
§  723  ;  Reeder  v.  Sayre,  70  N.  Y.  492;  Thomas  v.  Nelson, 
69  id.  118 ;  Harris  v.  Tumhridge,  83  id.  92*;  Railroad  Co. 
V.  Henry,  17  Fed.  Rep.  416 ;  Thompson  v.  Strauss,  16  "Week. 
Dig.  503.) 

Aaron  J,  Vamderpoel  for  defendants.  The  title  to  the 
securities  remained  in  the  testator  until  the  time  of  his  death, 
and  passed  to  defendants,  as  his  executors,  to  be  disposed  of 
according  to  his  will.  (  Young  v.  Young,  80  N.  Y.  437 ;  Fry 
on  Spec.  Perf.  [3d  ed.]  §  92 ;  Warrvner  v.  Rogers,  L.  R.  16 
Eq.  Cas.  340 ;  Richards  v.  Delhridge,  L.  R.  18  Eq.  11,  13 ; 
Shurdiffe  v.  Francis,  118  Mass.  154  ;  Hall  v.  Hall,  L.  R.  14 
Eq.  Cas.  365.)  Treated  as  a  gift  the  transaction  was  incom- 
plete and  invalid.  (  Young  v.  Young,  80  "N".  Y.  422 ;  Little 
V.  Willetts,  37  How.  Pr.  481,  493  ;  Meiggs  v.  Meiggs,  15  Hun, 
453,  458 ;  Fisher  v.  Hall,  41  N.  Y.  416  ;  Bryant  v.  Bra/nt, 
42  id.  11 ;  Heartly  v.  Nicholson,  L.  R.  19  Eq.  233.)  To  create 
a  valid  voluntary  trust  in  a  third  person  capable  of  enforce- 
ment, especially  in  favor  of  one  not  of  kin,  it  is  neces- 
sary that  the  settloi  should  have  parted  with  all  dominion 
and  control  over  the  subject  of  the  trust  and  done  everything 
essential  to  pass  the  title  thereto  to  the  trustee.  {Martin  v. 
Funk,  75  N.  Y.  134;  Young  v.  Young,  80  id.  422;  Jackson 
v.  Twenty-third  St.  R.  Co,,  88  id.  520 ;  Meiggs  v.  Meiggs,  15 
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Hun,  453 ;  Harrison  v.  MoMennomey,  2  Edw.  Ch.  261  • 
Bulbeck  y.  Silvester,  48  L.  J.  [N.  S.]  Ch.  280 ;  Milro7j  v. 
Lord,  31  L.  J.  Eq.  449 ;  Hughes  v.  Stuhhs,  1  Hare,  476 ;  West 
V.  West  9  L.  E.  Ir.  121.)  There  is  no  substantial  dijBEerence 
in  principle  between  a  gift  and  a  voluntary  trust.  The  latter 
is  no  less  a  gift  than  the  former.  The  one  is  direct  to  the 
beneficiary,  the  other  through  the  intervention  of  a  trustee, 
and  the  principles  applicable  in  the  one  case  are  equally 
applicable  in  the  other.  {TcmigY.  Young,  80  N.  Y.  422 
Martin  v.  Funk,  75  id.  134;  Curry  v.  Powers,  70  id.  212 
Trow  V.  Shrnition,  78  id.  446;  Doty  v.  Wilson,  47  id.  580 
2  Schouler  on  Pers.  Prop.  118 ;  Yass  v.  Hicks,  3  Murphy 
[N.  C],  494;  Suttcm  v.  HaUowell,  2  Dev.  186;  L<mce  v. 
Lance,  5  Jones  L.  R.  413 ;  Trow  v.  Shannon,  78  N.  Y.  446  ; 
Acker  v.  Phoenix,  4  Paige,  305 ;  West  v.  West,  9  L.  R.  Ir. 
121.)  The  disposition  of  the  securities  to  take  elBEect  on  the 
death  of  Mr.  Prentice  was  of  a  testamentary  character.  (Perry 
on  Trusts,  92,  93 ;  Vandenberg  v.  Palmer,  4  Kay  &  J.  216  • 
Shurtliffe  v.  Frances,  118  Mass.  154;  BredericKs  Appeal,  52 
Penn.  388 ;  Hughes  v.  Stut^s,  1  Hare  Ch.  R.  476.)  The 
alleged  trust  contained  in  the  secret  papers  was  void  under 
the  statute.  The  absolute  ownership  of  the  property  was  sus- 
pended for  a  longer  period  than  during  the  continuance,  and 
until  the  termination  of  more  than  two  lives  in  being  at  the 
date  of  the  instrument.  (1  R.  S.  733,  §§1,2;  Livingston  v. 
Gordon,  84  N.  Y.  136;  Hawley  v.  James,  16  Wend.  60; 
Levi  V.  HaU,  54  Barb.  248,  260 ;  McSorley  v.  Leary,  4  Sand. 
Ch.  414;  Knox  v.  Jones,  47  K  Y.  389;  Colton  v.  Fox,  67 
id.  348;  SchetHer  v.  Smith,  41  id.  328.)  The  property  in 
question  having  come  into  the  hands  of  the  defendants  as 
executors  and  without  any  wrongful  act  on  their  part,  a 
demand  is  necessary  in  order  to  maintain  an  action  of  replevin. 
{Sylvester  v.  Williams,  37  How.  109  ;  TalcoU  v.  Belding,  46 
id.  419 ;  HoweJZ  v.  Kroose,  4  E.  D.  Smith,  357  ;  1  Wait's  Pr. 
124;  Wheeler  v.  AUen,  61  N.  Y.  37.)  The  words  "as 
executors"  characterize  the  action  and  are  not  words  of 
description.    {Austin  v.  Monroe,  47  N.  Y.  390.) 
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FiNOH,  J.  The  objection  that  the  trust  here  sought  to  be 
enforced  was  voluntary  and  without  consideration  has  no 
weight,  if  it  was,  in  fact,  fully  and  completely  constituted. 
( Young  v.  Young,  80  N.  Y.  422, 437  ;  Jones  v.  Lock,  L.  R.  1 
Oh.  25.)  By  what  the  grantor  denominated  his  deed  of  trust 
he  transferred  to  the  trustee  named  and  appointed  in  the 
instrument,  the  securities  and  funds  now  in  question,  directing 
the  income,  during  his  life,  to  be  paid  to  Clarence  King,  to 
be  by  him  appropriated  to  the  use  of  Mrs.  Howland  and  her 
three  daughters  in  specified  proportions,  and  at  his  death  the 
principal  to  be  disposed  of  in  accordance  with  sealed  instruc- 
tions therewith  delivered,  but  not  tp  be  opened  till  that  event. 
A  full  power  of  revocation  was  reserved,  and  it  was  provided 
as  a  condition  of  the  grant  that  the  beneficiaries  should  have 
no  legal  or  equitable  right  to  the  principal  or  income ;  that  the 
trustee  should  hold  subject  to  the  grantor's  direction  and 
control  until  the  event  of  his  death ;  and  that  if  any  attempt 
should  be  made  to  interfere  with  the  execution  of  the  trust, 
or  to  claim  the  securities  contrary  to  the  conditions  imposed, 
then  the  trust  should  at  once  cease  and  determine. 

Neither  the  power  of  revocation  nor  the  provisions  deter- 
mining the  trust  in  the  event  pf  a  legal  interference,  or  the 
death  of  the  trustee  in  the  life  of  the  settlor,  are  in  the  least 
inconsistent  with  the  trust  as  completely  and  perfectly  con- 
stituted. They  both  assume  its  separate  and  efifective  existence, 
and  provide  merely  tor  its  termination  upon  the  happening  of 
specified  contingerit  events.  But  attention  is  called  to  the 
clauses  in  the  deed  which  require  the  trustee  to  hold  and 
manage  the  fund  subject  to  the  direction  and  control  of  the 
settlor,  and  deny  to  the  beneficiaries  any  legal  or  equitable 
right  to  either  principal  or  interest.  The  latter  provision  is 
plainly  but  an  amplification  of  the  idea  involved  in  the  power 
of  revocation,  for  the  grantor  adds  that  the  beneficiaries  shall 
take  what  they  receive  as  proceeding  from  his  bounty  and 
subject  to  his  right  to  revoke  at  any  moment.  It  is  made  by 
the  statute  an  element  of  such  a  trust,  when  the  subject  is 
real  estate,  that  the  beneficiaries  shall  take  no  estate  or  interest 
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in  the  lands,  but  may  simply  enforce  the  trust  in  equity. 
(1  R.  S.,  727,  §  60.)  The  beneficiaries  in  the  present  trust 
must  have  such  equitable  right,  but  measured  and  limited  by 
the  lawful  terms  and  conditions  of  the  deed ;  and  when,  there- 
fore, it  was  provided  that  they  should  '^  have  no  legal  or 
equitable  right  to  the  principal  or  income  "  of  the  transferred 
securities,  the  clause  unexplained  might  seem  to  some  minds 
a  denial  of  the  equitable,  right  to  enforce  the  trust,  and  so 
inconsistent  with  its  necessary  and  essential  qualities  as  such. 
But  that  equitable  right  of  enforcement  is  not  in  terms  denied, 
and  the  language  withholding  a  right  in  the  fund  is  not 
stronger  than  that  of  the  statute  when  it  denies  a  right  to  the 
land  and  vests  the  whole  legal  and  equitable  estate  in  the 
trustee.  We  ought  not  to  put  the  creator  of  this  trust  in  the 
attitude  of  deliberately  nullifying  his  own  evident  purpose. 
That  he  meant  to  create  an  effective  tnist  is  beyond  all 
question,  and  a  construction  which  makes  him  destroy  in  the 
very  effort  to  create,  should  not  prevail  if  there  be  any  other 
rational  interpretation.  He  gives  us  his  own  explanation. 
After  saying  what  right  the  beneficiaries  shall  not  have,  he 
specifies  what  right  they  shall  have  in  the  phrase,  "but 
receive  the  same  only  as  herein  provided  as  proceeding  solely 
from  the  bounty  of  said  Prentice,  and  subject  to  his  power  to 
revoke  the  trusts  hereby  created,^^  Since  he  intended  to 
create  an  effective  trust,  and  declared  that  he  had  done  so, 
and  delivered  the  possession  and  passed  the  title  of  the  fund 
to  the  selected  trustee,  we  are  bound  to  understand  his  denial 
of  an  equitable  right  to  the  beneficiaries  as  meaning  only  to 
emphasize  his  own  control  flowing  from  the  voluntary 
character  of  his  act  and  his  reserved  power  of  revocation  ;  as 
a  supposed  and  actual  result  of  his  own  right  to  end  his 
bounty  at  any  moment ;  and  not  as  a  denial  of  the  right  of 
the  beneficiaries  to  enforce  the  trust,  as  against  the  trustee, 
while  it  should  remain  in  existence,  and  the  settlor,  with- 
holding his  power  of  revocation,  should  permit  it  to  stand. 
His  meaning  undoubtedly  was,  that  as  against  himself  and  his 
own  freedom  of  action,  the  beneficiaries  should   possess  no 
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j^  legal  or  equitable  right,  and  not  that  as  against  the  trnstee, 
^'^^  while  the  settlement  stood  unrevoked,  there  should  be  no 
equitable  recourse.  1  think  that  the  phraseology  in  which 
the  settlor  forbids  an  interference  with  the  trust  confirms  that 
construction.  The  language  of  the  deed  is :  "  In  the  event 
that  the  said  Clarence  King,  or  that  the  said  boneficiaries,  or 
that  any  person  or  persons  whatever,  shall,  by  any  suit  or  pro- 
ceeding at  law  or  in  equity,  interfere  with  the  executian  of 
the  trusts  herein  declared,  or  make  any  claim  against  the  said 
Prentice  or  the  said  Van  Cott  to  the  said  securities  or  invest- 
ments or  reinvestments  or  the  income  thereof  contrary  to  the 
provisions  or  conditions  of  the  said  trusts,  then  "  the  trusts 
shall  cease  and  determine.  The  motive  of  this  provision, 
doubtless,  was  a  fear  that  some  creditor  of  Howland  might 
attack  the  trust  fund  as  being  in  truth  a  debt  due  him  paid  to 
his  wife  and  children ;  and  that  fear  explains  tlie  reiteration 
by  the  settlor  of  the  idea  that  the  fund  came  wholly  from  his 

I  bounty,  and  was  purely  voluntary.  But  what  he  guards 
against  in  the  clause  quoted  is  an  outside  interference  prevent- 
ing the  execution  of  the  trust,  and  a  suit,  legal  or  equitable, 
to  enforce  a  claini  contrary  to  its  provisions,  and  this  for  the 
benefit  and  protection  of  the  beneficiaries.     A  suit  by  them 

j  against  the  trustee  to  enforce  the  trust  according  to  its  terms, 
he  does  not  forbid.  I  am  therefore  quite  strongly  of  opinion 
that  a  just  construction  of  the  trust  deed  did  not  prevent  its 
enforcement  by  the  beneficiaries  according  to  its  terms. 

What  has  just  been  said  is  also  quite  applicable  to  the  other 
provisions  which  have  been  the  subject  of  comment  and  which 
require  that  the  trustees  shall  hold  the  fund  subject  to  the 
direction  and  control  of  the  settlor  until  his  death.  That 
language  only  repeats  in  another  form  the  effect  of  the  reserved 
power  of  revocation.  The  existence  of  that  inevitably  leaves 
in  the  settlor  an  absolute  control,  since  at  any  moment  he  may 
end  the  trust  and  resume  possession  of  the  fund  as  his  own. 
The  trustee  is  directed  to  hold  the  fund  and  invest  and  reinvest 
and  pay  over  as  ordered,  but  is  to  do  all  this  svhject  to  the 
settlor's  absolute  control.     This  cannot  mean  that  the  trnstee 
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is  to  have  no  title  and  the  trust  no  effective  existence,  and  the 
property  remain  the  settlor's,  but  that  the  trust  and  the  title, 
good  and  effectual  while  it  stands,  is,  nevertheless,  to  continue  I 
and  exist  only  at  the  will  and  pleasure  of  the  settlor.  Its  con- 
tinued existence  was  to  be  absolutely  subject  to  the  direction  and 
control  of  Prentice,  a  result  always  inevitable  where  a  power 
of  revocation  is  reserved.  We  discover  nothing  in  the  pro- 
visions of  the  deed,  properly  construed,  inconsistent  with  a 
completely  constituted  trust,  wholly  voluntary  and  benevolent, 
and  subject  to  revocation  by  the  settlor  at  any  moment ;  a  kind 
of  trust  of  which  the  books  furnish  many  instances,  and  which, 
indeed,  are  sometimes  subject  to  doubt  and  suspicion  if  the 
power  of  revocation  is  absent. 

But  other  questions  argued  grow  out  of  the  sealed  and  con- 
fidential paper  to  be  opened  only  on  the  settlor's  death,  and 
which,  when  opened,  disclosed  the  final  dispol^ition  to  be  made 
of  the  trust  fund.  It  is  said,  fii'st,  that  the  paper  was  testa- 
mentary in  its  character,  and  so  not  legally  executed.  The 
contention  compels  a  view  of  the  instruments  delivered,  which 
is  unsound  in  several  particulars.  It  assumes  what  is  not 
true,  that  the  title  to  the  securities  cons  tituting  the  trust  fund 
was  never  vested  in  the  trustee,  but  the  property  was  the 
settlor's  at  the  moment  of  his  death,  and  that  the  sealed  paper 
alone,  and  by  itself,  is  to  be  the  subject  of  consideration,  and 
took  effect  solely  at  the  death  of  the  signer.  The  three  papers 
executed  and  delivered  together,  and  at  the  same  time,  consti- 
tuted the  trust  deed,  and  cannot  be  separated  in  determining 
their  effect.  The  sealed  paper  was  a  component  part  of  the 
declaration  of  trust,  and  spoke  from  that  date.  If  it  had  been 
^pen  and  its  contents  disclosed,  there  would  have  been  no 
doubt  that  a  trust  was  created  whose  duration  extended  beyond 
the  death  of  the  settlor,  and  depended  in  part  upon  the  con- 
tingency of  that  "death ;  but  the  instrument  would  not  thereby  \ 
have  become  testamentary.  The  result  is  not  changed  by  the 
ignorance  of  the  trustee  as  to  the  contents  of  the  paper.  It  was 
not  necessary  to  his  duty  that  he  should  know  those  contents 
in  advance  of  the  time  when  they  were  to  guide  his  action. 
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It  is  not  at  all  nncommon  that  trastees  are  ignorant  of  the 
persons  who  are  to  be  beneficiaries  by  reason  of  contingencies 
!  which  only  the  future  can  develop.  The  trustee  accepted 
this  trust  with  full  knowledge  that  he  was  to  learn  the  con- 
tents of  the  sealed  paper  only  at  the  settlor's  death,  and  has 
steadily  and  continually  performed  the  duties  of  the  trust 
from  the  date  of  its  creation  in  accordance  with  its  terms. 
It  is  immaterial  that  the  beneficiaries  were  ignorant  of  the 
trust  for  their  benefit  until  disclosed  at  the  death  of  Prentice. 
{Cumberland  v.  Codri/agton^  8  John  Ch.  261;  Shepherd  y. 
Mclvera^  4  id.  137.)  It  is  sufficient  that  when  disclosed  they 
claim  its  benefit.  The  trustee  knew  when  he  took  the  sealed 
paper,  because  he  was  told,  that  it  contained  an  ultimate  dispo- 
sition of  the  trust  securities.  His  ignorance  was  confined  to  the 
character  and  objects  of  that  disposition,  and  that  only  durln 
a  period  when  the  knowledge  was  unnecessary.  He  could  as 
he  did  accept  the  trust,  and  obedience  to  its  terms  was  entirely 
possible,  since  he  was  permitted  to  know  them  all  in  ample 
time  for  his  necessary  action. 

But  when  the  paper  was  opened  at  the  death  of  the  settlor, 
the  disposition  made  was  found  to  be  of  a  character  to  raise 
another  question  which  has  been  qnit«  earnestly  debated.  The 
J  appellant  contends  that  the  trust  created  was  void  because  cqn- 
trary  to  the  statute  against  perpetuities.  It  first  devotes  at 
the  settlor's  death  any  further  income  accruing  "to  the  use  of 
Mrs.  Howland  and  her  three  children,  one-third  to  her  and  the 
residue  equally  to  the  said  children  or  the  survivors  or  survivor 
of  them,"  and  the  principal  is  directed  to  be  "  delivered  to  the 
said  persons  or  survivor  or  survivors  in  the  same  proportions 
when  the  youngest  of  said  surviving  children  shall  come  of 
legal  age,  unless  in  the  exercise  of  his  discretion  he  (the  trustee) 
shall  sooner  make  such  distribution  of  said  principal."     We 

/  are  of  opinion  that  the  survivorship  thus  referred  to  is  that 
existing  at  the  date  of  the  death  of  the  settlor,  and  that  the 
consequent  duration  of  the  trust  is  during  the  life  of  the  settlor 

A  and  the  minority  of  the  youngest  of  the  three  children  living 
at  his  death,  and  so  the  absolute  ownership  is  suspended  only 
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daring  the  continuance  of  those  two  lives  at  the  most,  both  of  | 
which  were  in  being  when  the  trust  was  created.  It  is  claimed 
that  the  language  used  is  nearly  identical  with  that  passed  upon 
in  Hawley  v.  Jwme%  (16  Wend.  61),  but  the  difference  is  very 
m&rked  and  clear.  There  the  suspension  was  not  until  the 
youngest  of  the  grandchildren  should  attain  the  age  of  twenty- 
one  years,  but  until  the  youngest  of  those  who  attained  that 
age  should  reach  it,  and  it  was  well  suggested  that  the  trust 
might  continue  during  thirteen  minorities  by  reason  of  deaths 
occurring  before  the  prescribed  age  was  attained.  That  vicious 
element  is  not  present  in  the  limitation  before  us.  The  deaths 
of  any  of  the  three  children  of  Mrs.  Howland  during  the  life 
of  the  settlor,  had  such  occuri-ed,  would  have  been  immaterial, 
as  his  own  and  not  theirs  was  one  life  measuring  the  duration 
of  the  trust,  and  at  its  termination  the  life  or  minority  of  the^ 
youngest  of  the  three  then  living  is  the  only  other  life  bound- 
ing such  duration.  So  far,  therefore,  as  the  defendants'  appeal 
is  concerned,  we  discover  no  error,  and  the  judgment  shoTild 
be  atiirmed,  with  costs. 

But  the  plaintiff  also  appeals  from  an  order  of  the  General 
Term  reversing  an  order  of  the  Special  Term  permitting  an 
amendment  of  the  summons  and  complaint.  The  action  was 
brought  against  the  defendants  in  their  representative  capacity 
as  executors  of  Prentice.  The  summons  and  complaint  were 
so  entitled,  the  use  of  the  word  "  as  "  indicating  that  intention. 
The  complaint  alleged  that  the  defendants  held  the  property  in 
their  representative  capacity,  which  the  latter  admitted,  and  the 
issue  presented  by  the  pleadings  was  whether  the  executors  had 
title  or  the  trustee.  The  complaint  conceded  that  the  defend- 
ants asserted  no  other  title  or  claim.  After  the  trial  a  motion 
was  made  and  granted  amending  the  summons  and  complaint 
and  ordering  the  judgment  awarded  to  be  entered  against  the 
defendants,  individually  and  ds  honia  propriis  On  appeal, 
the  General  Term  reversed  the  order,  and,  we  think,  correctly. 
The  amendment  substituted  a  new  and  different  cause  of  action, 
and  the  defendants  as  individuals  had  been  furnished  with  no 
opportunity  to  defend. 
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The  order  appealed  from  by  the  plaintiff  should  be  affirnied 
with  costs. 

All  concur,  except  Rapallo  and  Earl,  JJ.,  not  voting. 
Judgment  and  order  affirmed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
The  New  York,  Lake  Erie  and  Western  Railroad 
Company,  Appellant. 

At  common  law  a  carrier  of  passengers  and  freight  is  ander  no  obligation 
to  provide  depots  for  passengers  awaiting  transportation  or  warehouses 
for  freight. 

No  such  obligation  is  imposed  by  the  General  Railroad  Act  of  this  State 
(chap.  140  Laws  of  1850)  or  the  various  amendments  thereof,  upon  rail- 
road corporations  organized  under  it. 

The  obligation  may  not  be  implied  from  the  fact  that  such  corporations 
are  executing  a  public  trust,  and  authorized  by  the  act  to  "erect 
and  maintain  all  necessary  and  convenient  buildings,  stations  *  *  * 
for  the  accommodation  and  use  of  their  passengers,  freights  and  busi> 
ness."  (§  28,  subd.  8.)  The  exercise  of  this  power  is  in  the  discretion 
of  the  corporation,  and  with  the  exercise  of  that  discretion  the  le^sla- 
ture  alone  can  interfere. 

It  seems  the  legislature  has  power  to  impose  such  an  obligation. 

The  railroad  commission,  organized  under  and  in  pursuance  of  the  act  of 
1882  (chap.  853,  Laws  of  1882)  has  judicial  power  to  hear  and  determine, 
upon  notice,  questions  arising  between  the  people  and  a  railroad  corpo- 
ration, but  no  power  is  given  to  it,  or  to  any  court,  to  enforce  the 
decision,  and  its  proceedings  and  determinations  amount  to  nothing 
more  than  an  inquest  for  information.  The  attorney-general  is  given 
no  new  power  in  the  matter,  and  the  corporation  may  continue  the 
management  of  its  business  in  its  own  way,  without  regard  to  the  judg- 
ment of  the  commissioners. 

StaU  V.  N,  H.  <SkN.  R  R  €h.  (87  Conn.  153),  distinguished. 

While  the  courts  may,  by  matidamus,  act  in  certain  cases  affecting  cor- 
porate matters,  they  can  only  do  so  where  the  duty  concerned,  and  thus 
attempted  to  be  enforced,  is  specific  and  plainly  imposed  upon  the 
corporation. 

PeapU  V.  D.  <Sb  a  R  R  Co.  (58  N.  Y.  152) ;  PeopU  ex  rd.  v.  B.  A  A. 
R  R  Co.  (70  N.  Y.  569) ;  P^iople  ex  rel.  v.  R.  d  8.  L.  B.  R  Co.  (76  N. 
Y.,  294),  distinguished. 
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Accordingly,  held,  that  the  Supreme  Court  had  no  jurisdiction  to 
grant  a  writ  of  mandamus  on  behalf  of  the  people,  at  the  instance 
of  the  attorney-general,  requiring  a  railroad  corporation  to  erect  a 
building  at  a  station  on  its  road  of  sufficient  capacity  to  accommo- 
date the  passengers  and  freight  business  at  that  place,  although 
it  appeared,  and  was  conceded  by  the  corporation,  that  its  station 
building  was  entirely  inadequate  for  these  purposes,  that  the  absence 
of  a  suitable  depot  building  and  warehouse  was  a  serious  injury  to 
the  public  doing  business  at  that  station,  and  that  upon  a  complaint 
made  to  the  railroad  commissioners,  and,  upon  notice  to  the  defendant, 
that  body  adjudged  and  recommended  that  the  company  should  con- 
struct a  suitable  building  within  a  time  named,  with  which  recommen- 
dation It  refused  to  comply,  not  for  want  of  means,  but  because  its 
directors  decided  not  to  do  ^o. 

(Argued  November  22,  1886  ;  decided  January  18,  1887.) 

Appbal  from  order  of  the  General  Term  of  the  Supreme 
Coart,  in  the  fifth  judicial  department,  made  the  first  Tuesday 
of  June,  1886,  which  aflSrmed  an  order  of  Special  Term, 
granting  a  peremptory  writ  of  mandamua^  the  substance  of 
which  as  well  as  the  material  facts  are  stated  in  the  opinion. 

jE  O,  Sprague  for  appellant.  A  rriamda/rauB  will  not  lie  to 
compel  the  performance  by  a  corporation  of  any  specific  act, 
where  its  performance  is  vested  in  the  discretion  of  the 
directors  of  the  corporation.  {CaMerha/m  R.  v.  London^  etc. 
Co.,  1  C.  B.,  N.  S.,  87  E.  0.  L.  R  410,  417 ;  So.  E\  R,  v.  R. 
Com.,  5  L.  R,  Q.  B.  D.  217,  234,  238 ;  6  id.  586 ;  Hall  <&  Co. 
V.  London,  etc.  R.  Co.,  157  id.  505,  537 ;  Conn.  v.  N.  H.  & 
N.  n.  R.  R.  Co.,  37  Conn.  153 ;  McDonald  v.  Chicago, 
etc.,  R.  R.  Co.,  26  la.  124;  Ziscomb  v.  Jf.  J.  R.  R.  Co., 
6  Lans.  75  \  N.Y.&  H.  R.  R.  R.  Co.  v.  Kip,  46  N.  Y. 
546;  People  v.  iT.  F.  Z.  K  <&  W.  R.  R.  Co.,  28  Hun, 
548;  People  v.  N.  Y.  L.  E.  cfe  F.  R^R.  Co.,  22  id.  53^  ; 
People  V.  L.  I.  R.  R.  Co.,  31  id.,  125.)  That  there  does  not 
exist  such  a  complete  and  perfect  legal  right  on  the  part  of 
the  people,  and  such  a  clear  and  legal  obligation  on  the  part 
of  the  defendant  to  construct  a  new  station  building  at 
Hamburgh   as  to  justify  the   issuing  of  a  manda/mtte,  is 


60  People  v.  N.  Y.,  I^  E.  &  W.  R  R.  Co.  f  Jau., 

Statement  of  case. 

maintainable  under  the  following  authorities :  (1  Redf,  on 
R,  633  ;  2  id.  249 ;  People  v.  Swpervi8ar&^  etc.  64  N.  T.  600 ; 
Minn,  v.  Railway  Co.^  40  Minn.  40 ;  People  v.  Railway  Oo.^ 
63  How.  Pr.  291 ;  High  on  Extr.  Rem.,  §§  316-322 ;  Peik  v. 
Chicago  R.  R.  Co.,  4  Otto,  164,  178 ;  Louisville  R.  R.  Co. 
Y.  R.  R.  Com.,  19  Fed.  R.  679,  698 ;  Cooley  on  Const.  Lim. 
147.)  The  State  having  no  direct  interest  in  the  subject 
matter  of  this  proceeding,  it  could  only  be  instituted  at  the 
relation  of  the  parties  interested,  and  should,  therefore,  be 
dismissed.     (Code  of  Civ.  Proc.  §§  1991,  1993,  1994.) 

D.  O^Brien,  attorney-general,  for  respondent.  A  railroad 
company  is  a  private  corporation  in  the  sense  that  the 
ownership  of  its  property  is  private.  But  it  is  a  public 
corporation  in  the  sense  that  the  user  of  its  property  is 
public.  {Olcott  V.  Supervisors,  etc.,  6  Wall.  678,  694,  695  ; 
Bloodgood  v.  M.  <&  H.  R.  R.  Co.,  18  Wend.  9 ;  Worcester 
V.  R.  R.  Co.,  4  Met.  566 ;  Taicott  v.  Pine  Grove,  1  Flippin, 
19 ;  Messenger  v.  R.  R.  Co.,  36  N.  J.  L.  407,  413.)  The 
powers  granted  having  been  exercised  by  the  company  —  the 
road  constructed  —  the  duty  of  maintaining  the  road  for  the 
benefit  of  the  public  is  mandatory,  and  this  court  has  the 
power  to  compel  the  company  to  maintain  and  operate  its 
road  in  such  manner  as  to  carry  out  the  object  for  which  it 
was  incorporated.  {Farmer^  L.  &  T.  Co.  v.  Kenning,  etc., 
17  Am.  L.  Reg.  [U.  S.  Ct.]  266,  [ed.  of  1878] ;  Bloodgood 
V.  M.  &  II.  R.  R.  Co.,  18  Wend.  21;  PeopU  v.  N.  Y.  C. 
etc.  R.  R.  Co.,  28  Hun,  548,  550.)  A  railroad  company  can 
be  compelled  by  mandamus  to  operate  its  entire  road  for  the 
use  of  the  public.  {People  v.  A.  &  R.  R.  Co.,  24  N.  Y.  261 ; 
Potter's  Law  of  Corp. ;  Ball  v.  London  <&  B.  Co.,  15  Q.  B. 
D.  505 ;  Rorer  on  Railroads,  474 ;  In  re  N.  Y.  cfe  H.  R.  R. 
Co.  V.  Kip,  46  N.  T.  546,  652.)  As  common  carriers,  it  is 
the  duty  of  railroad  companies  to  have  a  suitable  place  for 
the  receipt  of  goods.  {Sherman  v.  H.  R.  R.  R.  Co.,  64  N.  T. 
254 ;  Fmn&r  v.  B.  &  S.  L.  R.  Co.,  44  id.  505 ;  Hedge  v.  H.  R. 
R  Co.,  49  id.  223 ;  Rogers  v.  Z.  /.  R.  R.  Co.,  1  T.  &  C. 
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396 ;  56  N.  Y.  620.)  The  railroad  company  is  a  creature  of 
the  legislature  and  is  subject  to  the  direction  of  the  court, 
and  mandamus  has  been  recognized  as  the  appropriate  remedy 
to  compel  railroad  companies  to  perform  duties  owing  to  the 
public.  {Trust  Co,  v.  li.  R.  Co.,  17  Am.  L.  Reg.  [N.  S.] 
266 ;  People  ex  rel.  Greene  v.  D.  <&  C.  R,  E,  Co.,  58  N.  Y. 
152 ;  People  v  R.  R.  Co.,  70  id.  569 ;  State  v.  Oorham,  37 
Me.  45  ;  Cambridge  v.  R.  R.  Co.,  7  Met.  70 ;  People  v.  R.  R. 
Co.,  14  Hun,  371 ;  76  N.  Y.  294  ;  State  v.  R.  R.  Co.,  9  Rich, 
rill.]  247;  R.  R.  Co.  v.  PeopU,  56  111.  365  ;  R.,  HT.  B.  cfe  C. 
R.  R.  Co.,  1  P.  &  B.  [New  Bruns.]  667 ;  State  v.  R.  R.  Co., 
29  Conn.  638  ;  R.  R.  Co.  v.  HaU,  91  U.  S.  343  ;  HaU  v.  U.  P. 
R.  R.  Co.,  3  Dill.  515  ;  U.  S.  v.  U.  P.  R.  R.  Co.,  4  id.  479  ; 
State  V.  R.  R.  Co.,  37  Conn.  154  ;  King  v.  R.  R.  Co.,  2  Bam. 
&  Aid.  646 ;  State  v.  Wilmington  Bridge  Co.,  3  Harr.  [Conn.] 
312;  In  re  Trenton  W.  P.  Co.,  20  N.  J.  L.  659 :  Reg.  v.  Bris- 
tol Dock  Co.,  2  Q.  B.  64 ;  People  v.  Manh.  Co.,  45  Barb.  136 ; 
City  V.  St.  Louis  Oas  Co.,  70  Mo.  69, 1 17 ;  Horiston  v.  Coram., 
36  Tex.  382 ;  Riggs  v.  Johnson  Co ,  6  Wall.  166 ;  Mayor  v. 
Lord,  9  id.  409 ;  Noy^is  v.  Irish  Land  Co.,  8  El.  &  B.  525  ; 
PeopU  V.  Troy  R.  R.  Co.,  37  How.  Pr.  427 ;  People  v.  N. 
Y.  C  R.  R.  Co.,  28  Hun,  543;  30  id.  78;  People  v.  R.  R. 
Co.,  24  N.  Y.  261,  267,  269;  B.  R.  Com.  v.  R.  R. 
Co.,  63  Me.  260;  McCoy  v.  R.  R.  Co.,  13  Fed.  R.  378; 
Talcott  V.  Pine  Grove,  1  Flippin,  145;  R.  R.  Com.  v, 
R.  R.  Co.,  13  Fed.  R.  3,  7,  8.)  The  writ  of  m/indainus  is 
a  State  writ  and  properly  issued  on  the  application  of  the 
attoniey-general.  (Code  of  Civ.  Pro.,  §§  1991,  1993,  2070 ; 
Tapping  on  Man.  54,  56,  288  ;  Moses  on  Man.  194, 
199 ;  People  v.  Collin,  19  Wend.  64,  68 ;  U.  P.  R.  R. 
Co.  V.  EaU,  91  TJ.  S.  355 ;  People  v.  K  R.  Co.,  28  Hun, 
654 ;  Laws  of  1882,  Chap.  353  ;  iT.  Y.  R.  R.  Co.,  74  IST.  Y. 
302,  307 ;  Candee  v.  Howard,  37  id.  653 ;  Wood  on  Man. 
66,  111,  114,  115;  Addison  on  Torts,  1486.)  The  damage 
has  been  a  continuing  one.  The  usurpation  of  the  corporate 
powers  constitutes  a  continuing  cause  of  action  to  the  people. 
{Kellogg  v.   Thompson,  66  N.  Y.  88;  People  v.  Ins.  Co.,  38 
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Barb.  323;    Waldron  v.  Hawkina,  10  Wend.  167;  Green's 
Brice's  TJli/ra  Vires  [7th  ed.],  714.) 

Danfobth,  J.  TJpon  motion  on  notice  by  the  attorney- 
general  for  a  mandamus  requiring  the  defendant  to  construct 
and  maintain  on  the  line  of  its  road,  at  the  village  of  Ham- 
burgh, a  building  of  sufficient  capacity  to  accommodate  its 
passengere  arriving  at  that  place,  or  departing  therefrom,  or 
in  waiting  to  depart,  and  such  freight  as  is  usually  received  at 
or  shipped  from  that  point,  it  appeared  that  the  village  of 
New  Hamburgh  contains  twelve  hundred  inhabitants  and  fur- 
nishes to  the  defendant  at  a  station  established  by  it,  a  large 
freight  and  passenger  business;  that  its  depot  building  is 
entirely  inadequate  for  these  purposes,  and  the  absence  of  a 
depot  building  and  warehouse  sufficient  for  the  accommoda- 
tion of  passengers  and  freight  has  been  and  continues  to  be  a 
matter  of  serious  damage  to  large  numbers  of  persons  doing 
business  at  that  station.  These  facts  were 'conceded  by  the 
defendant.  It  also  appeared  that  upon  complaint  made  to  the 
railroad  commissioners  after  notice  to  the  defendant,  that  body 
adjudged  and  recommended  that  the  railroad  company  should 
construct  a  suitable  building  at  that  station  within  a  time 
named,  but  although  informed  of  this  determination,  the 
defendant  failed  to  comply  or  do  anything  towards  complying 
with  it,  not  for  want  of  means  or  ability  to  do  so,  but  because 
"its  directors  decided  that  the  interests  of  the  defendant 
required  it  to  postpone,  for  the  present,  the  erection  or  enlarge- 
ment of  the  station  house  or  depot  at  the  village  of  Hamburgh." 

The  Supreme  Court  at  Special  Term  granted  the  motion, 
and,  adopting  the  language  of  the  railroad  commissioners, 
ordered  that  the  defendant  "  forthwith  construct  and  main- 
tain a  suitable  depot  building,  of  sufficient  size  and  capacity 
to  accommodate  passengers  arriving  and  departing  on  said  road 
at  the  village  of  Hamburgh,  as  well  as  such  passengers  as  rnay 
be  in  waiting  on  ordinary  occasions  to  depart  from  the  said 
village,  on  the  line  and  by  thQ  way  of  said  defendant's  road, 
and  of  sufficient  capacity  to  accommodate  such  quantities  of 
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freight  as  are  usually  received  at  said  village,,  or  that  may  be 
shipped  therefrom,  by  the  way  of  said  New  York,  Lake  Erie 
and  Western  Railroad."  Upon  appeal  to  the  General  Terra 
the  order,  after  very  careful  consideration,  was  affirmed.  The 
railroad  company  appeals. 

We  agree  with  the  court  below  that  at  common  law  the 
defendant,  as  a  carrier,  is  under  no  obligation  to  provide  ware- 
houses for  freight  offered,  or  depots  for  passengers  waiting 
transportation.  But  that  court  has  found  such  duty  to  be 
imposed  by  statute.  To  this  we  are  unable  to  assent.  The 
question  arises  upon  the  construction  of  the  General  Railroad 
Act  (Laws  of  1850,  chap.  140),  audits  amendments.  Under 
that  act  many  companies  have  been  formed  to  construct,  main- 
tain and  operate  railroads  in  a  manner  so  affecting  persons 
and  private  property  as  to  be  utterly  indefensible,  except  upon 
the  theory  formulated  by  the  express  words  of  the  statute, 
that  the  roads,  when  constructed,  should  be  "  for  public  use  in 
the  conveyance  of  persons  and  property."  To  promote  that 
purpose  and  for  that  purpose  only,  such  company  may  take 
the  property  of  a  citizen  without  his  consent  (§§  1,  18),  inter- 
fere with  his  travel  and  transportation  by  changing  the  lines 
of  highways  as  may  be  desirable,  with  a  view  to  the  more 
easy  ascent  or  descent  of  their  own  road  (§  24),  and  even 
appropriate  to  its  purposes  the  land  of  a  town  or  county  or 
the  State  (§  25).  All  these  and  other  like  powers  are  justi- 
fied upon  the  sjround  that,  when  exercised,  they  are  the  acts 
of  the  government  performed  indirectly  through  the  medium 
of  a  corporate  body.  It  follows,  of  course,  that  the  legisla- 
ture has  control  over  it  and  may  compel  the  exercise  of  its 
functions  and  direct  the  management  of  its  business  and  use 
of  the  road  as  in  their  judgment  will  best  subserve  the  public 
interest. 

The  court  below  does  not  find,  nor  does  the  respondent 
claim,  that  the  legislature  has  at  any  time,  in  express  and 
specific  terms,  imposed  upon  a  railroad  company  the  duty  of 
erecting  or  maintaining  a  depot  or  warehouse.  It  is  sought 
to  be  implied.     The  company  is  empowered  to  erect  and 
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maintain  all  necessary  and  convenient  buildings,  stations,  etc., 
"  for  the  accommodation  and  use  of  their  passengers,  freight 
and  business "  (id.  §  28,  subd.  8),  and  may  acquire  and  hold 
real  estate  and  other  property  for  these  purposes,  "  as  may 
be  necessary  to  accomplish  the  object  of  its  incorporation." 
There  are  some  other  provisions  in  the  same  direction ;  none 
go  further  than  those  cited.  But  from  these,  and  from  the 
circumstance  first  referred  to,  that  the  company  is  exercising 
a  public  trust,  and  to  that  cause  owes  its  existence  and 
capacity  to  enjoy  and  profit  by  the  franchise  it  has  accepted, 
it  is  argued  by  the  respondent  that  the  right  to  construct  a 
station,  and  its  necessity,  carries  with  it  an  obligation  to  do  so 
in  a  proper  manner.  In  regard  to  the  facts  there  is  na 
dispute.  A  plainer  case  could  hardly  be  presented  of  a 
deliberate  and  intentional  disregard  of  the  public  interest  and 
the  accommodation  of  the  public. 

The  railroad  commissioners  have  thought  that  it  was  essen- 
tial for  those  purposes  that  a  new  and  enlarged  building  for 
passengers  and  freight  should  be  erected.  That  it  is  true, 
was  a  question  for  them  to  decide.  The  statute  (Laws  of 
1882,  chap.  353),  created  a  commission  of  "  competent 
persons,"  required  from  them  an  official  constitutional  oath, 
assigned  to  them  an  office  for  the  transaction  of  business, 
provided  a  clerk  to  administer  oaths  to  witnesses  and  a  mar- 
shal to  summon  them,  gave  full  power  of  investigation  and 
supervision  of  all  railroads  and  their  condition  with  reference 
not  only  to  the  security,  but  accommodation  of  the  public, 
and  declared  that  whenever,  in  their  judgment,  it  shall  appear, 
among  other  things,  that  any  addition  to,  or  change  of  the 
stations  or  station-houses  is  necessary  to  promote  the  security, 
convenience  or  accommodation  of  the  public,  they  shall  give 
notice  to  the  corporation  of  the  improvements  and  changes 
which  they  deem  to  be  proper,  and  if  they  are  not  made, 
they  shall  present  the  facts  to  the  attorney-general  for  his 
consideration  and  action,  and  also  to  the  legislature.  All 
these  things  have  been  done.  The  commissioners  have  heard 
and  decided.     They  can  do  no  more.     After  so  much  prelimi- 
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nary  action  by  a  body  wisely  organized  to  exercise  useful  and 
beneficial  functions,  it  might  well  be  thought  unfortunate  that 
some  additional  machinery  had  not  been  provided  to  carry  into 
effect  their  decision.  By  creating,  the  statute  recognizes  the 
necessity  for,  such  a  tribunal  to  adjust  conflicting  interests 
and  controversies  between  the  people  and  the  corporation. 
It  has  clothed  it  with  judicial  powers  to  hear  and  determine, 
upon  notice,  questions  arising  between  these  parties,  but 
there  it  stops.  Its  proceedings  and  determinations,  however 
characterized,  amount  to  nothing  more  than  an  inquest  for 
information.  We  find  no  law  by  which  a  court  can  carry 
into  eJBfect  the  decision.  At  this  point  the  law  fails,  not  only 
by  its  incompleteness  and  omission  to  furnish  a  remedy,  but  by 
its  express  provision  that  no  request  or  advice  of  the  board, 
"  nor  any  investigation  or  report  made  by  "  it,  shall  have  the 
effect  to  impair  the  legal  rights  of  any  railroad  corporation. 
The  attcrney-general  is  given  no  new  power.  He  may  con- 
sider the  result  of  the  investigation  made  by  the  commissioners, 
and  their  decision,  and  so  may  the  company,  but  we  must  look 
further  for  his  right  of  action,  and  the  corporation,  disregarding 
the  judgment  of  the  commissioners,  may  continue  the  man- 
agement of  its  business  in  its  own  way,  may  determine,  in  its 
own  discretion,  to  what  extent  and  in  what  manner  the 
exercise  of  a  public  trust  requires  it  to  subserve  the  "  security, 
convenience  and  accommodation  of  the  public." 

It  may  say,  as  in  this  case,  the  accommodations  we  furnish 
are  not  sufficient,  they  are  not  suitable,  the  omission  to 
furnish  different  and  better  entails  injury  upon  the  public, 
but  we  will  give  no  better,  nor  make  alterations  until  we 
choose.  The  railroad  commissioners  are  powerless,  and  as 
the  law  now  stands,  neither  the  attorney-general  of  the  State 
nor  its  courts  can  make  their  order  effectual. 

Cases  are  cited  by  the  respondent  in  support  of  a  different 
contention.  Some  of  them  turn  upon  statutory  provisions, 
as  do  those  arising  in  Connecticut,  where  the  law  makes  the 
order  of  the  commissioners  effectual  by  authorizing  its  enforce- 
ment {State  V.  iT.  ^  cfe  iT.  li.  R.  Co.,  87  Conn.  153).  Under 
SiCKELS  — ^VoL.  LIX.  9 
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our  statute  the  public  gain  nothing  in  any  legal  sense  from 
the  determination  of  the  commissioners.  It  is  not  enforce- 
able as  a  judgment ;  it  is  not  even  a  command  ;  if  it  affects 
the  railroad  company  at  all,  it  is  as  advice  merely.  It  can 
compel  them  only  through  the  interposition  of  the  legislature, 
who  may  indeed  make  it  effectual  by  action  upon  their  report, 
or  by  some  general  law,  if  it  be  deemed  expedient,  giving 
force  and  efficacy  to  their  determinations. 

In  the  next  place,  as  the  duty  sought  to  be  imposed  upon 
the  defendant  is  not  a  specific  duty  prescribed  by  statute 
either  in  terms  or  by  reasonable  construction,  the  court  can- 
not, no  matter  how  apparent  the  necessity,  enforce  its  per- 
formance by  mandamus.  It  cannot  compel  the  erection  of  a 
station-house,  nor  the  enlargement  of  one.  The  power  of  the 
company  to  provide  such  buildings  is,  under  the  statutes,  a 
permissive  one  only.  If  the  corporation  choose  to  exercise  it, 
it  may.  The  statute  does  not  exact  it.  It  specifies  certain 
things  which  the  company  shall  not  do.  It  specifies  many 
things  which  it  shall  do,  as,  among  others,  "start  and  run 
its  cars  for  the  transportation  of  passengers  and  property, 
at  regular  times,  to  be  fixed  by  public  notice,  and  f  urnisli 
sufficient  accommodations  for  the  transportation  of  all  such 
passengers  and  property  as  shall,  within  a  reasonable  time 
previous  thereto,  be  offered  for  transportation  at  the  place 
of  starting  and  at  the  junctions  of  other  railroads,  and  at 
usual  stopping  places  established  for  receiving  and  discharging 
way  passengers  and  freight  for  that  train,  and  shall  take, 
transport  and  discharge  such  passengers  and  property  at  and 
from  and  to  such  places,  on  the  due  payment  of  fare  or 
freight  legally  authorized  therefor,  and  shall  be  liable  to  the 
party  aggrieved,  in  an  action  for  damages,  for  any  neglect  or 
refusal  in  the  premises,"  and  it  must  do  some  other  specified 
things  for  their  accommodation.  The  statute  is  peremptory 
as  to  many  matters,  but  it  nowhere  says  that  for  its  intending 
passengers,  or  waiting  freights,  cover  by  building  of  any  kind 
shall  be  provided.  As  to  that  the  statute  imports  an  authority 
only,  not  a  command,  to  be  availed  of  at  the  option  of  the 
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company  in  the  discretion  of  its  directors,  who  are  empowered 
by  statute  to  manage  "  its  aftairs,"  among  which  must  be 
classed  the  expenditure  of  money  for  station  buildings  or 
other  structures  for  the  promotion  of  the  convenience  of  the 
public,  having  regard  also  to  its  own  interest.  With  the 
exercise  of  that  discretion  the  legislature  only  can  interfere. 
No  doubt|  as  the  respondent  urges,  the  court  may  by  man- 
damus also  act  in  certain  cases  affecting  corporate  matters,  but 
only  where  the  duty  concerned  is  specific  and  plainly  imposed 
upon  the  corporation.  It  was  so  in  People  v.  D.  cfe  C.  JR. 
R,  Co.  (58  N.  Y.  152),  where  the  defendant  was  compelled  to 
restore  an  invaded  highway  to  its  former  usefulness  —  a 
statutory  duty  (Laws  of  1850,  chap.  140,  §  28,  subd.  5) ;  so  in 
People  ex  rel.  KhmhaU  v.  B.  tfe  A.  E.  R.  Co.  (70  N.  T.  569), 
to  build  a  bridge  as  directed  by  statute  (Laws  of  1874, 
chap.  648) ;  in  People,  etc.,  v.  R.dkS.  L.  R.  R.Co.  (76  N.  T. 
294),  to  erect  fences  as  directed  by  statute  (Laws  of  1850, 
chap.  140).  All  these  cases  cited  by  the  learned  attorney- 
general,  and  there  are  many  others,  go  upon  the  ground  above 
stated. 

Such  is  not  the  case  before  us.  The  grievance  complained 
of  is  an  obvious  one,  but  the  burden  of  removing  it  can  be 
imposed  upon  the  defendant  only  by  legislation.  The  legisla- 
ture created  the  corporation  upon  the  theory  that  its  functions 
should  be  exercised  for  the  public  benefit.  It  may  add  other 
regulations  to  those  now  binding  it,  but  the  court  can  interfere 
only  to  enforce  a  duty  declared  by  law.  The  one  presented  in 
this  case  is  not  of  that  character.  Nor  can  it  by  any  fair  or 
reasonable  construction  be  implied.  The  whole  subject  of 
the  relation  between  the  company  and  its  passengers  and 
freighters  appears  to  have  been  in  contemplation  of  the  legis- 
lature. Certain  acts  towards  them  as  we  have  seen  are  made 
imperative  as  duties  (§  36) ;  others,  and  among  them  the 
erection  of  stations  and  buildings,  are  made  possible  by  per- 
mission (§  28,  subd.  8).  We  cannot  disregard  this  difference 
in  language,  and  give  by  implication  to  one  phrase  the  same 
force  and  meaning  which  the  legislature  has  by  express  terms 
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conveyed  in  the  other.  We  are  constrained,  therefore  to  hold 
that  the  appeal  must  succeed. 

The  order  appealed  from  should  be  reversed  and  the 
motion  denied,  with  costs. 

All  concur,  Rapallo,  J.,  in  result. 

Ordered  accordingly. 


Frbdbbick  S  Heiseb,  Executor,  etc..  Appellant,  v.  The 
Mayob,  Aldebmen  and  Commonalty  of  the  Cfty  of  New 
YoBK,  Respondent. 

The  board  of  assessors  of  the  city  of  New  York,  in  performing  the  duties 
imposed  upon  it  by  the  act  of  1872  (Chap.  729,  Laws  of  1872),  in  relation 
to  the  improvement  of  Eighth  avenue  in  that  city,  did  not  act  as  the 
servants  or  officers  of  the  municipal  corporation,  but  as  an  independent 
tribunal,  deriving  its  whole  authority  from  the  statute. 

Prior  to  the  passage  of  that  act  no  liability  existed,  either  at  common  law 
or  by  statute,  on  the  part  of  the  city  to  owners  of  real  estate  for  injuries 
occasioned  to  them  by  changes  of  grade  in  the  streets  adjoining  their 
premises. 

The  said  act  created  no  such  liability,  except  in  the  mode  and  to  the 
extent  prescribed  in  the  act,  that  is  the  liability  is  limited  to  a  claim  for 
the  delivery  of  assessment  bonds  for  the  amount  of  any  award  made  by 
said  board. 

In  the  case  of  public  improvements,  authorized  by  statute,  which  pro- 
vides a  mode  of  compensation  to  persons  injured,  that  mode  is  exclusive 
and  no  right  of  action  exists  in  their  favor  except  that  directed  in  the 
statute. 

Accordingly  Tield,  that  no  right  of  action  at  law  existed  against  the  city  to 
recover  damages  incidentally  occasioned  to  land  by  changes  in  the 
grade  in  Eighth  avenue. 

Also  Jield,  that  an  equitable  action  was  not  maintainable  to  vacate  an 
award  and  assessment  made  by  said  board,  by  reason  of  alleged  fraud 
on  the  part  of  the  assessors  in  making  it,  as  the  party  aggrieved  had  a 
sufficient  remedy  at  law. 

(Argued  November  17,  1888;  decided  January  18,  1887.) 

Appeal  from    judgment  of    the   General   Term   of    the 
Supreme  Court,  in  the  first  judicial  department,  entered  upon 
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an  order  made  March  30,  1883,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  an  order  dismissing  plaintiff's 
complaint  on  the  opening.  (Reported  below,  29  Hun,  446.) 
The  substance  of  the  complaint  and  of  the  opening  stated 
in  the  opinion. 

Jfathcmid  C,  Moak  for  appellant.  Plaintiff  is  entitled, 
upon  the  facts  set  forth,  to  have  the  damages  recoverable 
under  the  act  of  1872  (Chap.  729)  ascertained  by  the  court 
without  the  aid  of  the  board  of  assessors.  {Ewen  v.  Jones,  2 
Salk.  415 ;  People  v.  HUladale,  2  Johns.  190 ;  liussM  v. 
Mayor,  etc.,  2  Denio,  471 ;  11  Pet.  571 ;  4  Wend.  67 ;  Hobart, 
85 ;  People  v.  Purdy,  4  Hill,  384.)  The  judgment  of  any, 
even  of  the  highest,  court  may  be  attacked  coDaterally  and  set 
aside  as  between  the  parties  thereto  on  the  ground  that  it  was 
fraudulentlv  obtained.  {Glcutk  v.  Underwood,  17  Barb.  202, 
218-221 ;  O'Mahoney  v.  Belmont,  62  N. Y.  145, 146 ;  Verplank 
V.  Van  Buren,  76  id.  257,  258 ;  Dohson  v.  Pea/rce,  12  id.  165, 
168 ;  Davone  v.  Fanning,  4  Johns.  Ch.  199,  203,  204 ;  Mande- 
ville  V.  Reynolds,  68  N. Y.  629, 642-546 ;  Dolam,  v.  Mayor,  etc., 
62  id.  472  ;  Mich.  v.  Phamix  Bank,  33  id.  9 ;  Strushurgh  v. 
Mayor,  etc.,  87  id.  456,  457 ;  In  re  N.  Y.,  etc.,  5  East.  Rep.  800, 
807 ;  In  re  Buffalo,  etc.,  32  Hun,  289  ;  Tingue  v.  P(yrt  Ches- 
ts, 101  N.  Y.  294;  Delano  j.  Mayor,  etc.,  32  Hun,  144.) 
Where  one  is  to  have  the  compensajtion  to  which  another  is 
entitled  ascertained  by  his  own  servant  or  officer,  he  is  liable 
to  a  suit  for  the  damages  if  he  does  not  cause  the  award  to  be 
made  within  a  reasonable  time.  {BaMershy  v.  Vise,  2  Hurlst. 
&  C.  42,  46 ;  Guidet  v.  Mayor,  etc.,  36  K  Y.  Supr.  Ct.  R. 
557;  Bowery  Bamk  v.  Mayor,  etc.,  63  K  Y.  336.)  When  a 
contractor  is  to  be  paid  out  of  assessments  to  be  levied  by  a 
city  he  may  recover  for  his  work  and  labor  if  the  city 
unreasonably  neglects  to  proceed  to  levy  or  to  collect  the  assess- 
ments, {Bowery  Bank  v.  Mayor,  etc,,  8  Hun,  224,  228; 
Sage  v.  Brooklyn,  89  K  Y.  189;  Baldwin  v.  Oswego,  2 
Keyes,  186,  137 ;  Buck  v.  Lochport,  6  Lans.  251.) 
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David  J.  Dean  for  respondent.  The  Mayor,  Aldennen 
and  Commonalty  of  the  city  of  New  York  is  not  liable  in 
damages  for  the  neglect,  misconduct,  or  f raadulent  act  of  the 
board  of  assessors.  (Laws  of  1859,  chap.  302  §  15;  Consoli- 
dation Act,  §  865  ;  Laws  of  1872,  chap.  729,  p.  1226 ;  Wilson 
V.  Mayor,  etc,,  1  Den.  595 ;  Mills  v.  City  of  Brooklyn,  32 
N.  Y.  499  ;  Tone  v.  Mayor,  etc.,  70  id.  165 ;  Dillon  on  Mun. 
Corp.  [3d  ed.]  978 ;  MaamnHlian  v.  Mayor,  etc,,  62  N.  Y. 
164;  Ham  v.  Mayor,  etc.,  70  id.  459.)  If  the  plain tijBf  has 
been  wronged  by  neglect  or  fraud  on  the  part  of  these  oflScials, 
he  may  have  his  action  against  them  for  his  damages.  {Hover 
V.  BarTclwof,  44  N.  Y.  124 ;  Fvlton  F.  Ins.  Co.,  v.  Baldwin, 
37  id.  648 ;  Robinson  v.  Chamberlain,  34  id.  389 ;  Adsit  v. 
Brady,  4  Hill,  630.)  The  defendant  is  not  liable  for  the 
damages  which  the  plaintiff's  testator  sustained  by  reason  of 
the  change  of  grade,  unless  that  liability  is  prescribed  by 
statutory  provisions.  {Radcliffs  Ec^rs,  v.  Mayor,  etc,,  4 
N.  Y.  195 ;  Sto7^  v.  N.  T.  El.  R.  Co.,  90  id.  185 ;  Dillon 
on  Mun.  Corp,  §  993;  Reock  v.  Newark,  33  K  J.  129; 
Calkin  v.  Baldwin,  4  Wend.  667 ;  Dvdley  v.  MayJiew,  3 
Oomst.  9 ;  Russell  v.  Mayor,  etc.,  2  Den.  461  ;  Almy  v. 
Harris,  5  John.  175). 

RuGER,  Ch.  J.  At  the  trial  the  complaint  was  dismissed 
upon  the  opening,  on  the  ground  that  no  cause  of  action  was 
stated. 

The  language  of  the  opening  is  not  set  forth  in  the  case, 
but  is  conceded  to  have  been  no  broader  than  the  complaint, 
and  if  no  legal  cause  of  action  is  stated  therein,  the  action  must 
fail. 

The  complaint  alleges,  substantially,  that  by  chapter  729  of 
the  Laws  of  1872,  the  defendant  became  liable  to  persons 
owning  lots  on  Eighth  avenue,  in  the  city  of  New  York,  upon 
which  buildings  were  erected,  for  such  damages  as  had  been 
or  might  be  occasioned  to  them  by  reason  of  change  of 
grade  in  that  street ;  that  plaintiff's  testator  was  the  owner 
of  such   a  lot   on   said   avenue,   which   had   been  seriously 
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damaged  bj  such  changes,  and  that  the  board  of  ajssessors  of 
the  city  of  New  York,  with  intent  to  injure  and  defraud  the 
plaintiff,  did  on  the  28th  of  March,  1876,  illegally,  covertly 
and  fraudulently  make  and  file  in  the  finance  department  of 
the  city  of  New  York,  a  statement  and  award  of  the  amount 
of  damages,  loss  or  in  jury  sustained  by  Christina  E.  Smith,  the 
plaintiff's  testator,  for  damages  to  her  said  property,  amounting 
to  $5,000,  and  "  at  or  about  the  same  time  the  board  made 
and  filed  in  the  said  finance  department  an  assessment  and 
certificate  thereof  against  said  property  for  benefit,  by  reason 
of  the  chaufiresof  grade  of  said  avenue,  in  the  sum  of  $6,000 ;" 
that  said  assessors  proceeded,  without  any  notice,  and  in  vio- 
lation of  a  promise  and  agreement  of  said  board  with  the 
plaintiff,  to  fix  a  time  for  hearing  the  proofs  and  arguments  of 
the  plaintiff ;  "  that  the  said  board  of  assessors,  without  due 
and  proper  or  any  actual  notice  to  the  plaintiff,  proceeded  to  and 
did  make  the  assessment  and  file  the  certificate  required  by 
said  act ;"  that  said  assessments  and  certificate  were  so  made 
and  filed  "  unlawfully  and  fraudulently,  and  with  the  intent 
to  deprive  the  plaintiff  of  the  damages "  inflicted  upon  her 
premises. 

The  relief  prayed  for  was  that  the  certificates  of  assess- 
ment for  damages  and  for  benefit  might  both  be  vacated,  and 
that  the  plaintiff  might  recover  damages  against  the  defend- 
ant for  $150,000. 

In  dismissing  the  complaint  the  court  below  acted  upon  the 
assumption  that  the  gravamen  of  the  complaint  was  fraud, 
and  the  damages  claimed  were  those  suffered  by  the  plaintiff 
from  the  illegal  and  fraudulent  conduct  of  the  board  of  assessors 
in  making  the  award  and  assessment  in  the  manner  described, 
and  held  that  the  defendant  was  not  responsible  for  such 
damages. 

It  was  very  properly  held  that  the  members  of  the  board  of 
assessors  did  not,  in  performing  the  duties  enjoined  upon  it 
by  the  act  of  1872,  act  as  the  servants  or  officers  of  the  defend- 
ant, but  constituted  an  independent  tribunal  deriving  their 
whole  authority  from  the  statute  and  owing  no  duty  to,  and 
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subject  to  no  direction  or  control  by  the  defendant.  {Maoh 
milian  v.  Mayor^  etc.,  62  N.  Y.  160 ;  Tone  v.  Mayor^  eto.j 
70  id.  157.) 

Before  the  act  of  1872  no  liability,  either  at  common  law 
or  by  statute,  existed  on  the  part  of  the  defendant  to  owners 
of  real  estate,  for  injuries  occasioned  to  them,  by  changes  of 
grade  in  the  streets  adjoining  their  premises.  {CanMm  v.  JV. 
r.,  Ont  (&  West.  R.  R.  Co.,  102  N.  Y.  107, 109  ;  Radcliff'a 
-fia?V«  V.  Mayof^  etc.^  4t  id.  195 ;  Wilson  v.  Mayor ,  etc.,  1  Denio, 
595 ;  Zynch  v.  Mayor,  etc.,  76  N.  Y.  60.) 

Neither  did  the  act  of  1872  purport  to  create  any  such 
liability  except  in  the  mode  pointed  out,  and  to  the  extent 
prescribed  by  such  act. 

An  appraisal  by  the  board  of  assessors  was  by  the  statute 
made  a  condition  precedent  to  the  recovery  of  any  compensa- 
tion on  tlie  part  of  the  injured  party ;  the  amount  thereof  was 
required  to  be  assessed  upon  the  premises  thereby  benefited ; 
tlie  right  to  enforce  payment  was  predicated  upon  such  appraisal 
and  was  limited  to  a  claim  for  the  delivery  of  assessment  bonds 
by  tJie  comptroller,  for  the  amount  of  the  award  made.  No 
provision  was  made  for  the  payment  of  such  damages  by  the 
city  at  large,  or  in  any  other  manner. 

The  statute  assumed  to  create  a  right  where  none  existed 
before,  and  it  defined  not  only  the  extent  of  the  right,  but  also 
the  method  of  its  enforcement. 

It  is  well  settled  in  the  case  of  public  improvements  author- 
ized by  statute,  wherein  a  mode  of  compensation  is  provided 
for  persons  injured  thereby,  that  such  mode  is  exclusive,  and 
no  right  of  action  exists  in  their  favor  except  that  directed 
in  the  statute.  (Dillon  on  Mun.  Corp.,  §  993 ;  Calking  v. 
Baldwin,  4  Wend.  667;  Dudley  v.  Mayhew,  3  N.  Y.  9.) 
As  was  said  by  the  court  below,  "  the  only  means  of  redress 
afforded  to  the  plaintiff,  therefore,  were  those  provided  for  by 
this  act." 

It  follows,  therefore,  that  no  right  of  action  existed  against 
the  defendant,  either  at  common  law  or  by  statute,  to  recover 
by  an  action  at  law  the  damages  incidentally  occasioned  to  the 
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land  in  question  by  changes  of  grade  in  Eighth  avenne,  and 
unless  some  other  cause  of  action  is  discovered  the  judgment 
of  the  court  below  must  be  sustained. 

It  was  insisted  before  us  that  such  a  cause  was  found  in  the 
claim  made  to  vacate  and  annul  the  award  and  assessment  of 
the  board  of  assessors,  by  reason  of  the  alleged  fraud  of  the 
assessors  in  making  it. 

It  cannot  be  questioned  but  that  courts  have  power  in 
proper  cases  in  actions  brought  for  that  purpose,  to  investigate, 
set  aside  and  vacate  the  judicial  declarations  of  other  tribunals 
when  they  have  been  obtained  by  fraud. 

The  rule  as  stated  in  Dohson  v.  Pearce  (12  N.  Y.  165)  is, 
"  that  a  Court  of  Chancery  has  power  to  grant  relief  against 
judgments  when  obtained  by  fraud.  Any  fact  which  clearly 
proves  it  to  be  against  conscience  to  execute  a  judgment,  and 
of  which  the  injured  party  covld  not  avail  himself  at  law, 
but  was  prevented  by  fraud  or  accident,  unmixed  with  any 
fault  or  negligence  in  himself  or  his  agents,  will  justify  an 
interference  by  a  court  of  equity." 

Assuming,  for  the  purpose  of  the  argument,  that  the  com- 
plaint was  framed  upon  this  theory,  we  are  still  unable  to  see 
that  a  sufficient  cause  of  action  is  stated  therein. 

It  does  not  appear  therefrom  but  that  the  plaintiff  had  an 
ample  and  sufficient  remedy  at  law  for  the  injuries  complained 
of,  and  although  it  was  necessary  for  him  to  set  aside  the 
award  referred  to,  to  avail  himself  of  the  remedy  provided 
by  statute,  no  reason  is  suggested  why  such  relief  was  not 
obtainable  in  a  direct  proceeding  to  review  the  determ- 
ination of  the  assessors.  His  failure  to  prosecute  this  remedy 
to  a  successful  termination,  furnishes  no  ground  for  the  exercise 
of  the  jurisdiction  of  this  court  to  entertain  an  independent 
action  to  set  aside  the  award. 

The  allegations  of  the  complaint,  in  respect  to  the  alleged 
fraud,  are  quite  indefinite  and  vague,  and  do  not  suggest  the 
idea  that  they  were  drafted  for  the  purpose  of  making  them 
the  gravamen  of  the  action. 

The  only  fraud  suggested  is  that  sought  to  be  implied  from 
SiCKELS—VoL.  LIX.  10 


74  Mattbe  op  thb  Accounting  op  Morgan.         [Jan., 


Statement  of  case. 


the  conduct  of  the  board  of  assessors  in  proceeding  to  a  hear- 
ing of  the  claim  for  damages  without  notice  to,  or  aflFording 
the  plaintiff  an  opportunity  to  be  heard.  Even  assuming  that 
this  conduct  was  fraudulently  intended,  it  constituted  an 
irregularity  merely  which  was  open  to  review  and  correction 
upon  certiorari  and  afforded  no  ground  for  an  independent 
action  to  assail  the  award  of  a  judicial  tribunal. 

It  was  said  by  Judge  Andrews,  in  Smith  v.  Nelson  (62 
N.  T.  288)  that  the  "jurisdiction  in  one  court  to  vacate,  in  an 
independent  proceeding,  the  judgment  of  another  having  power 
to  render  it,  is  in  its  nature  so  extraordinary  as  to  demand  a 
close  adherence  to  principles  and  precedents  in  exercising  it. 
Courts  do  not  exercise  it  when  there  has  been  negligence  on 
the  part  of  the  party  seeking  tho  relief.  That  a  judgment  is 
final  and  conclusive  of  the  right  or  thing  which  is  adjudicated 
by  it,  is  the  rule,  and  judgments  and  decrees  of  a  competent 
court  will  not  be  annulled  for  a  suspicion  of  fraud,  or  because 
the  party  complaining  may  in  fact  have  been  unjustly  cast  in 
judgment."     (See,  also,  StiZwdl  v.  Carpenter,  69  N.  T.  414.) 

The  statements  in  the  complaint  are  manifestly  insufficient 
to  bring  it  within  the  rule  regulating  actions  to  set  aside  judicial 
determinations  for  fraud,  and  it  is  not  sustainable  upon  such 
a  theory. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Final  Accounting  of  Mary  J.  Morgan, 
Executrix  of  the  Will  of  Charles  Morgan,  deceased. 

A  gift  by  a  father  to  a  child  entitled  to  share  in  the  estate  of  the  donor, 
will  not  be  held  to  be  an  advancement  within  the  meaning  of  the  pro- 
vision of  the  statute  of  descents  (1  R.  S.,  754,  §  33),  in  relation  to 
advancements  to  a  child  of  an  intestate,  where  it  expressly  appears 
to  have  been  the  intention  of  the  father  that  the  gift  should  not  be 
considered  as  an  advancement. 
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A  gift  made  by  the  intestate  to  his  wife  is  not  affected  by  said  provision  ; 

such  a  set-off  is  only  allowed  as  against  chUdren.  ^ 
A  party  who  has  permitted  the  reception  of  improper  evidence  without 

properly  objecting  thereto,  may  not  thereafter  object  to  the  same,  and 

has  not  a  legal  right  to  have  the  same  stricken  out. 
An  objection  made  before  a  question  is  put  calling  for  the  evidence 

objected  to,  where  there  has  been  no  offer  of  evidence,  is  premature, 

and  so  not  available. 
An  exception  to  an  erroneous  ruling  of  a  surrogate  on  the  trial  by  him  of 

an  issue  of  fact  is  not  a  ground  for  reversal,  where  it  does  not  appear 

that  the  exceptant  was  necessarily  prejudiced  thereby.    (Code  of  Civ. 

Proc.  §  2545.) 

(Argued  December  8,  1886  ;  decided  January  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entei'ed  upon 
an  order  made  May  8,  1885,  which  aflSrmed  a  decree  of  the 
surrogate  of  the  county  of  New  York  upon  final  settlement 
of  the  accounts  of  Mary  J.  Morgan,  executrix,  etc. 

The  material  facts  are  stated  in  the  opinion. 

John  E,  Parsons  and  Ohas.  W.  Dayton  for  the  appellants. 
The  eflEect  of  the  provision  in  Mr.  Morgan's  will,  that  his 
property  be  "  given,  devised  and  bequeathed  as  provided  by 
the  laws  of  the  State  of  New  York  in  cases  of  intestacy," 
was  to  incorporate  into  the  will  the  statute  of  distribution. 
(Stuart  V.  Stuart,  L.  R.  15  Ch.  Div.  544 ;  McRae  v.  McBae, 
3  Bradf.  199,  206;  R.  L.  of  1813,  313;  Kent  and  1  Radc. 
ed.  Laws  of  N.  Y.,  rev.  1801,  538 ;  Beehe  v.  Estabrook, 
79N.  Y.  246;  Walton  v.  Walton,  14  Ves.  324;  Carrvp  v. 
Cam^,  18  Hun,  217.)  If  by  the  terms  of  the  will  Mr.  Mor- 
gan's estate  is  to  be  distributed  as  provided  by  the  laws  of  the 
State  of  New  York  in  cases  of  intestacy,  the  gifts  are  to  be 
charged  by  way  of  advancement.  {Lawrence  v.  Lindsay,  68 
N.  Y.  108,  111,  112;  Be^e  v.  Eatahrooh,  79  id.  246,  251; 
Sanford  v.  Sanford,  61  Barb.  293,  299 ;  Dubois  v.  Bay,  35 
id.  162;  Langdon  v.  Astor*s  E^rs,,  16  id.  9,  33;  Benjamin 
V.  Dimmick,  4  Redf .  7 ;  Parks  v.  Parks,  19  Md.  323,  333 ; 
Orams  v.  Spedden,  46  id.  527,  633 ;  Ison  v.  Ison,  5  Rich. 
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[S.  C.  Eq.J  15;  Rickenbacker  v.  Zimmerman^  10  S.  C.  110. 
Stevenson  v.  Maasoriy  43  L.  J.  [N.  S.]  Ch.  134;  Leigkton  v. 
Leighton,  L.  R  18  Eq.  468,  467 ;  2  Black.  Com.  140 ;  Osgood 
V  Breed! %  HeirSj  17  Mass.  356 ;  Chase  v.  Ewingy  51  Barb. 
612;  24  Mass.  619  ;  Smith  v.  Smith,  21  Ala.  761.)  It  is  not 
the  law  that  a  gift  to  a  child  who  does  not  need  a  portion  or 
settlement  in  life^  is  not  an  advancement  within  the  statate. 
{Chase  V.  Ewingj  51  Barb.  612 ;  BurrilPs  Law  Diet.  "Advance- 
ment ; "  MerriLl  v.  Rhodes,  37  Ala.  449 ;  Autrey  v.  Autrey^ 
id.  614;  Johnson  v.  Hoyle,  3  Head.  56;  Grattan  v.  Grot- 
tan,  18  111.  167 ;  DUlmun  v.  Cox,  23  Ind.  440 ;  HoUisier 
V.  Attm^re,  5  Jones  [N.  C],  Eq.  373 ;  Lawrence  v.  Lindsay, 
68  N.  Y.  112 ;  CecU  v.  CfeoiZ,  20  Md.  153 ;  MitcheU  v.  Mitchell, 
8  Ala.  414;  UoUiday  v.  Winsfidd,  69  Ga.  206;  Campy. 
Camp,  18  Hnn,  218  ;  TFaZAi^r  v.  Ct/%,  6  Watts.  [Penn.]  87; 
Sampson  v.  Sampson,  4  S.  &  E.  [Penn.]  333;  Osgood  v. 
Breed) s  heirs,  17  Mass.  358 ;  Jackson  v.  Matsdorf,  11  Johns. 
91 ;  /^amA  Jlrfmr.  v.  Rhodes,  Wright  [O.],  339 ;  Brown  v. 
Burke,  22  Ga.  674;  8  Iredell,  121;  Grattan  v.  Grattan, 
18  111.  167;  Lawrence  v.  MitcheU,  3  Jones  [N.  C],  190; 
/Sb(?«  V.  /Sbo^^,  1  Mass.  626 ;  Hatch  v.  Straight,  3  Conn.  31 ; 
Clark  V.  TTam^r,  6  id.  366  ;  1  Madd.  Ch.  Pr.  607 ;  4  Kent, 
418;  Brown  v.  Brown,  16  Vt.  197;  Fellows  v.  Zi^^,  46 
N.  H.  27  ;  Sayles  v.  Baker,  5  R.  I.  457 ;  Law  v.  Smith,  2  id. 
252  ;  Weatherhead  v.  Field,  2Q  Vt.  204 ;  Miller's  Appeal,  31 
Penn.  337 ;  Bukely  v.  iToJZ^,  2  Pick.  340  ;  Christy's  Appeal, 
1  Grant's  Cas.  [Penn.]  369  ;  Watkins  v.  Young,  31  Gratt. 
84;  TlepwoHh  v.  Ilepw&rth,  11  L.  R.  [Eq.]  10;  Fowkes  v. 
Pascoe,  10  L.  R.  [Ch.]  343.)  There  never  was  that  delivery 
of  the  stock,  or  anything  equivalent  to  it,  which  the  law  makes 
essential  to  a  gift.  {Powell  v.  Hellica/r,  26  Beav.  261 ;  Hunter 
V.  Hunter,  19  Barb.  631 ;  Antrobus  v.  Smith,  19  Ves.  39; 
Trimmer  v.  Danhy,  25  L.  J.  Ch.  424;  Lamhert  v.  (9i;^- 
^  13  W.  R.  227;  e/bwe*  v.  Loch  L.  R.  1  Ch.  Ap.  25; 
Moore  v.  J/bor^,  L.  R  18  Eq.  474 ;  Sharp  v.  Paton,  10  C.  of 
S.  Cas.  1000 ;  WeM  v.  West,  9  L.  R.  Tr.  121  ;  Austin  v.  Mead,- 
L  R.  15  Ch.  D    651 ;    Irons  v.  Smnllpiece,  2  Bam.  <fe  Aid. 
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551 ;  Nobler.  Smith,  2  Johns.  26 ;  Young  v.  Young,  80  N.  T. 
422 ;  Tate  v.  Ililhard,  2  Ves.  Jr.  Ill ;  Eewitt  v.  Kaye, 
L.  R.  [6  Eq.]  198;  Beak  v.  Beak,  L.R.  [13  Eq.]  489 ;  Davis 
V.  Zarii?,  10  N.  H.  156 ;  i>r<?2^7  v.  Munn,  L.  R.  4  Q.  B.  D.  661 ; 
Marwick  v.  Hardingham,  L.  R.  15  Ch.  Div.  339 ;  Smout  v. 
Ilhery,  10  M.  &  W.  1 ;  Hunt  v.  Bousniain&r,  8  'Wheat.  201 ; 
Angeil  &  Ames  on  Corp.  §  560 ;  Edwards  v.  Ball,  5  De.  G. 
M.  &  G.  74 ;  Denton  v.  Livingston,  9  Johns.  96.^ 

Charles  A.  Davison  and  S,  B.  Brovmell  for  appellants. 
In  order  to  constitnte  a  gift  inter  vivos  the  donor  must 
renounce  and  the  donee  acquire  all  interest  in  the  subject  of 
the  gift.  {Hunter  v.  Hunter,  19  Barb.  631 ;  Antrobus  v. 
Smith,  19  Ves.  39 ;  Trimmer  v.  Danhy,  25  L.  J.  424 ;  Tay- 
lor V.  Henry,  48  Md.  580 ;  Pope  v.  Savings  Bk.,  56  Vt.  Rep. 
284 ;  Jones  v.  Locke,  L.  R.,  I  Oh.  App.  25 ;  Young  v. 
Young,  80  N.  Y.  422  ;  Part  2,  Cow.  and  Hill's  notes  [3d  ed.] 
826,  831.)  If  the  transfers  to  Frances  E.  Qnintard,  Maria 
Louise  Whitney  and  Richard  J.  Morgan  were  in  fact  com- 
pleted gifts,  they  were  advancements,  and  as  such  to  be  charged 
against  and  deducted  from  their  several  and  respective 
legacies.  (2  R.  S.  [Edmond's  ed.]  299,  101,  §§  75-79  ;  Beehe 
V.  Esterhrook,  11  Hun,  523;  1  Wait's  Act.  and  Del, 
205 ;  Bouvier's  Law  Diet. ;  Burrill's  Law  Diet.)  The  pre- 
sumption that  the  gifts  were  advancements  is  greatly  increased 
in  thepresent  instance  by  the  magnitude  of  the  gifts.  {San- 
ford  V.  Sanford,  5  Lans.  491 ;  Taylor  v.  Taylor,  Eng.  L.  R. 
20  Eq.  Cases,  125.)  If  the  gifts  in  question  were  not  complete 
until  after  the  execution  of  the  will,  then  they  are  to  be 
deemed  as  an  ademption  jpro  tanto  of  the  legacies  under  the 
wilL  (Story  Eq.  Jur.  §§  1111,  1112;  1  Roper  on  Leg.  374  ; 
Hine  v.  Hine,  39  Barb.  507 ;  Benjamin  v.  Dimmick,  4 
Redf.  7;  Langdon  v.  Astor,  16  K  T.  34.) 

Joseph  H.  Choate  and  Francis  Lynde  Stetson  for  Mrs. 
Wliitney,  Mre.  Quintard  and  S.  G.  Bogart,  executor, 
respondents.     The  legal  title  to  the  shares  in  question  was 
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fully  transferred  to  and  vested  in  the  respondents  by  the  con- 
current acts  of  Mr.  Morgan,  of  Mr.  Whitney,  personally  and 
as  president,  and  of  the  other  officers  of  the  corporation,  on 
the  14th  and  15th  of  April,  1878.  {CarperUer  v.  Soule,  88 
N.  Y.  251 ;  CvMing  v.  Damerd^  id.  411 ;  Jackson  v.  R.  R. 
Co.,  id.  526 ;  WUlis  v.  Smyth,  91  id.  297 ;  Brisbane  v.  R. 
R,  Co.,  94  id.  205 ;  Mabie  v.  BaiZey,  95  id.  206 ;  Armitage 
V.  Mace,  96  id.  538 ;  In  re  Smithera,  30  Hun,  635  ;  Stone  v. 
HackeU,  12  Gray,  227 ;  GUmam,  v.  McArdle,  99  N.  Y.  451, 
457 ;  Lowell  on  Transfer  of  Stock,  §§  8,  9,  12,  44,  109 ;  3 
Lindley  on  Part.,  chap.  5,  §  1 ;  Humhle  v.  Mitchdl,  11  Ad. 
&  E.  205 ;  FisTh&r  v.  Essex  Bh,  5  Gray,  373,  378 ;  Gillette 
V.  Fairchild,  4  Denio,  80 ;  Anderson  v.  Hficholas,  28  N.  Y. 
600;  Agricultural  Bh  v.  Burr,  24  Me.  256;  Thorp  v. 
WoodhuU,  1  Sandf.  Ch.  411 ;  Rutter  v.  EUpatrick,  63  N. 
Y.  604 ;  Johnson  v.  A.  <&  S.  R.  R.  Co.,  40  How.  Pr.  193  ; 
Wheeler  v.  AUen,  49  Barb.  461 ;  First  Nai,.  Bk.  of  Damen- 
port  V.  Gifford,  47  la.  575,  586 ;  Brigham  v.  Mead,  10 
Allen,  245 ;  Field  v.  Pierce,  102  Mass.  253,  261  ;  Comins 
V.  CoU,  117  id.  45-48;  BeckeU  v.  Houston,  32  Ind.  393  ; 
Cecil  Nat  Bk.  v.  Watsontown  Bk.,  105  U.  S.  217 ;  Burrdll 
V.  Bushwick,  75  N.  Y.  211 ;  Robinson  v.  Bk.  of  New 
Berne,  95  id.  637 ;  Sargent  v.  Ins  Co.,  8  Pick.  90 ;  White 
V.  Salisbury,  33  Mo.  150 ;  Boatmam^s  Ins.  Co.  v.  Able,  48  id. 
136;  N.  Y.  dk  N.  H.  R.  R.  Co.  v.  SchuyUr,  38  Barb.  534 ; 

34  N.  Y.  30,  81 ;  Chouteau  Spring  Co.  v.  Harris,  20  Mo. 
382,  390 ;  EUis  v.  Essex  Merrimac  Bridge  Propr^etors,  2 
Pick.  243,  248 ;  Stebbins  v.  Phcenlx  Fire  Ins.  Co.,  3  Paige, 
350,  361 ;  Grymes  v.  Hone,  49  K  Y.  17;  Walsh  v.  Sexton, 
55  Barb.  251 ;  Westerlo  v.  De  WiU,  36  N.  Y.  340  ;  Reed  v. 
Copeland,  50  Conn.  472,  487-491 ;  Brooks  v.  Marbury,  11 
Wheat.  78 ;  Rogers'  Works  v.  Kelley,  88  N.  Y.  234 ;  3  Wait's 
Act.  and  Def.,  491 ;  50  Conn.  491 ;  Roberts'  Appeal,  85  Pa.  St. 
84 ;  Church  v.  Gilman,  15  Wend.  656 ;  Brown  v.  Aibsten, 

35  Barb.  341 ;  Fisher  v.  HaU,  41  N.  Y.  416,  422,  423 ; 
Grover  v.  Grover,  24  Pick.  261 ;  Stimpter  v.  Tucker,  14 
Ark.  185.)     The  surrogate  and  the  General  Term  did  not  err 
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in  holding  that  the  law  of  advancements  was  not  applicable 
in  the  administration  or  distribution  of  the  estate  of  Charles 
Morgan.  i^Terry  v.  Dayton,  31  Barb.  619,  522;  Eolt  v. 
Frederick^  2  P.  Will.  358 ;  MeFaU  v.  Sullivan,  17  S.  C. 
504,  518;  Greene's  ExW  v.  Speer,  37  Ala.  532,  535 ;  Thomp- 
son, V.  Ca/rmichael,  3  Sandf.  Ch.  120, 135  ;  4  Bacon's  Abridg. 
[Am.  ed.,  1868]  99;  Wheder  v.  Sheer,  Moseley,  302,  304; 
C(mper  v.  ScoU,  3  P.  and  Will.  119,  125  ;  3  Redf.  [3d  ed.] 
430,  §  23 ;  Walton  v.  Walton,  14  Ves.  318,  324 ;  Brewton  v. 
Brewton,  30  Ga.  416 ;  Cleaver  v.  KirJce,  3  Mete.  [Ky.]  270  ; 
Brown  v.  Brown,  2  Iredell  Eq.  [N.  0.]  309;  Black  v. 
WhitaU,  9  N.  J.  Eq.  572 ;  NeweWs  Case,  Browne  [Pa.]  311 ; 
Er eider  v.  Boyer,  10  Watts  [Pa.]  54;  Wilson  v.  Miller,  1 
P.  &  H.  [Va]  353 ;  Coom  v.  HerHng,  4  Hawks,  393 ; 
Hays  V.  Hibbard,  3  Redf.  29 ;  Camp  v.  Camp,  18  Hnn, 
217;  Clark  Y.  Kingsley,  37  id.  246.)  When  Mr.  Morgan 
used  the  words  "  my  property,"  in  his  will,  his  clear  purpose 
was  to  dispose,  not  of  what  he  had  not,  but  of  what  he  then 
had.  (  Wheeler  v.  Sheer,  Moseley,  302,  304 ;  Camp  v.  Camyp, 
18  Hun,  217 ;  Black  v.  WhitaU,  9  N.  J.  Eq.  572,  586.) 
When  a  will  directs  that  the  whole  of  the  property  of  a 
testator  "  be  disposed  of  as  the  law  directs,"  it  is  to  be  deemed 
a  disposition  of  the  estate,  and  advancements  will  not  be 
required  to  be  brought  into  hotchpot  as  in  case  of  intestacy. 
{Walton  V.  Walton,  14  Ves.  324 ;  Brewton  v.  Brewton,  30 
Ghi.  416 ;  Kreider  v.  Boyer,  10  Watts,  54  ;  Cleaver  v.  Kirke, 

3  Mete.  [Ky.]  270  ;  Br(ywn  v.  Brown,  2  Iredell  [N.  C]  Eq. 
309;  NewdPs  Case,  Browne  [Pa.]  311 ;  Croom  v.  Herring, 

4  Hawks,  393 ;  Hays  v.  Hihba/rd,  3  Redf.  29 ;  Camp  v. 
Camp,  18  Hun,  219 ;  Clark  v.  Kingsley,  37  id.  246  ;  Black 
V.  WhitaU,  9  N.  J.  Eq.  [1  Stock.]  572  ;  Wilson  v.  MUler,  1 
P.  &  H.  [Va.]  353.)  It  was  not  error  for  the  courts  below 
to  hold  that  even  if  the  statute  concerning  advancements 
were  operative  under  the  terms  of  the  will,  still  it  would  not 
apply  in  respect  of  these  shares  of  stock  in  question,  which 
were  not  "  advanced  by  the  deceased  by  settlement  or  por- 
tion.'*    {Weatherhead  v.  Field,  26  Vt.  665,  668;  Clark  v. 
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Wilson,  27  Md.  693-700 ;  Morris  v.  Morris,  9  HeisL  [Tenn.], 
814,  817,  818 ;  MitcheU  v.  Mitchell,  8  Ala.  421 ;  Merrill  v. 
Rhodes,  37  id.  449 ;  Woolery  v.  Woolery,  29  Ind.  251 ; 
DiUrnan  v.  Cox,  23  id.  440 ;  Barher  v.  laylor,  9  Dana,  85  ; 
Nelson  v.  Bush,  id.  105 ;  Parks  v.  Parks,  19  Md.  323 ;  Cecil 
V.  Cecil,  20  id.  153  ;  Graves  v.  Spedden,  46  id.  527 ;  Callen- 
der  V.  McCreary,  5  Miss.  361 ;  Marsh  v.  Gilbert,  2  Redf. 
465 ;  Fenndl  v.  jy^nry,  70  Ala.  484  ;  S.  C,  45  Am.  Rep.  88  ; 
King's  Estate,  6  Wliart.  370  ;  Lee  v.  Boak,  11  Grattan,  182 ; 
Taylor  v.  Taylor,  20  Eq.  Cas.  155  ;  Alexander  v.  Alexa/nder, 
1  N.  T.  508-510.)  The  same  arguments,  which  prove  that 
the  gifts  to  the  issue  were  not  advancements,  prove  that  the 
gifts  to  Mrs.  Morgan,  Mr.  Whitney  and  Mr.  Quintard  are  free 
from  impeachment,  and  that,  as  executrix  Mrs.  Morgan  is  not 
chargeable,  for  purposes  of  distribution,  with  the  7,500  shares 
given  to  her,  nor  with  the  vahie  of  the  24,500  shares  given  to 
the  other  donees.  {Black  v.  WhitaU,  9  N".  J.  Eq.  572.)  The 
surrogate  had  no  jurisdiction  to  give  relief,  on  the  ground, 
independently  of  all  others,  that  the  transfers  were  procured 
by  fraud,  circumvention  or  undue  influence.  {Richardsmt  v. 
Root,  19  Hun,  473 ;  StilweU  v.  Carpenter,  59  N.  Y.  425 ; 
Boughton  v.  Flint,  74  id.  481 ;  McNulty  v.  Hurd,  72  id. 
619 ;  Wright  v.  Fleming,  76  id.  517 ;  Norris  v.  Norris,  32 
Hun,  175;  Post  v.  Mason,  91  N.  T.  551.) 

Algernon  S.  Sullivan  for  estate  of  Mary  J.  Morgan, 
deceased,  respondent.  There  was  a  valid  gift,  inter  vivos,  of 
7,500  shares  of  stock  to  Mrs.  Morgan.  It  did  not  vest  in 
agreement,  but  was  completely  executed.  (2  Kent's  Com. 
[13th  ed.]  438 ;  BedeU  v.  Carll,  33  N.T.  383  ;  Gray  v.  Bar- 
ton,  55  id.  72  ;  Westerloo  v.  De  WiU,  36  id.  340 ;  Contant  v. 
Schuyler,  1  Paige  Ch.  316 ;  Lowell  on  Trans,  of  Stock ; 
Grymes  v.  Rone,  49  N.  T.  17 ;  Van  Heusen  v.  Rowley,  8 
id.  358 ;  Carpenter  v.  Sovle,  88  id.  252  ;  Powler  v.  Lockwood, 
3  Redf.  467.)  The  title  to  the  shares  of  stock  mentioned  in 
the  deed  for  her,  was  vested  in  Mrs.  Morgan.  It  was  not 
necessary  that  she  should  have  received  the  certificates  in 
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order  to  constitute  lier  the  lawful  owner  of  the  shares,  a 
change  of  ownership  having  been  noted  upon  the  books  of 
the  company  by  its  duly  authorized  officers.  {Nat  Bk.  v. 
Watson  Town  BTc.^  105  U.  S.  222 ;  Sargmt  v.  Eshcso  Marine 
£.  Co.,  9  Pick.  201 ;  16  Mass.  94 ;  Bufalo  eto.  JR.  R.  Co.  v. 
Dudley,  14  H.  Y.  347.)  The  gifts  to  the  children  and 
grandchildren  are  not  to  be  deemed  advancements  under  the 
statute.  The  doctrine  of  advancement  applies  only  in  cases 
of  total  or  partial  intestacy.  {Thom/pson  v.  Carmicha^ly  3 
Sandf.  Ch.  120 ;  2  Kent's  Com.  [13th  ed.]  422  ;  Kiroudhright 
V.  Lady  KircudbrigM,  8  Ves.  51 ;  Meeker  v.  Meeker,  16 
Conn.  387;  Sherwood  v.  Smith,  23  id.  521;  Jaokwn  v. 
Matsdarf,  11  John.  91 ;  Hine  v.  Hine,  39  Barb.  507 ;  Pro- 
setts  V.  Mclntyre,  5  id.  424 ;  JKingshury^s  Appeal,  44  Pa.  St. 
460 ;  Ghattan  v.  OraMan,  18  111.  170.) 

Danforth,  J.  On  the  16th  of  April,  1878,  Charles  Morgan 
made  a  will  in  these  words :  '^  All  my  property,  real  and 
personal,  is  hereby  devised  and  bequeathed  as  provided  by 
the  laws  of  the  State  of  New  York  in  cases  of  intestacy.'' 
He  appointed  his  wife,  Mary  J.  Morgan,  executrix,  and  on 
the  eighth  of  May  died.  Letters  testamentary  were  duly 
issued,  and  in  February,  1880,  the  executrix  applied  to  the 
surrogate  for  a  judicial  settlement  of  her  account.  Among 
other  things  (not  material  upon  any  question  before  us)  she 
charged  herself  with  17,940  shares  of  the  capital  stock  of 
"Morgan's  Louisiana  and  Texas  Eailroad  and  Steamship 
Company."  Objections  were  filed,  in  behalf  of  several  grand- 
children and  great-grandchildren,  to  the  effect  that  she  should 
have  charged  herself  with  and  accounted  for  32,000  other  shares 
of  that  stock.  The  testator,  besides  his  widow  and  these 
objectors,  also  left  surviving  two  married  daughters,  Mrs. 
Frances  E.  Quintard  and  Mrs.  Maria  L.  Whitney,  and  a 
grandson,  Richard  J.  Morgan,  and  anticipating  a  claim  that 
these  shares  had  been  transferred  by  the  testator  before  the 
execution  of  his  will,  the  contestants  also  objected  that  there 
never  was  complete  delivery  of  the  shares,  but  if  there  were, 
SiCKBLS  — YoL.  LTX,       11 
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then  it  was  the  result  of  undue  influence ;  and  if  not,  that  the 
account  was  wrong  because  it  fails  to  charge  each  of  the  above 
named  persons  and  Mrs.  Mary  J.  Morgan,  the  widow  of  the 
testator,  with  7,500  shares  of  that  stock,  "  as  advancements  to 
each  of  them  by  the  decedent,  within  thirty  days  previous  to 
his  death." 

By  consent  of  all  parties,  the  surrogate  sent  the  account  to 
a  referee,  with  directions  "  that  he  proceed  to  take  testimony 
as  to  the  facts  in  relation  thereto,  to  examine  the  account 
rendered,  to  hear  and  determine  all  disputed  claims  and  other 
matters  relating  to  said  account,  and  to  make  report  thereon 
with  all  convenient  speed,  subject  to  the  confirmation  of  the 
ennogate." 

The  referee,  after  a  protracted  hearing  of  testimony  offered 
by  all  the  parties,  made  a  report  by  which  he  found  that  none 
of  the  objections  were  well  taken.  Upon  motion,  the  surro- 
gate confirmed  the  report  of  the  referee,  ahd  upon  appeal  to 
the  General  Term  the  decision  of  the  surrogate  was  affirmed. 
In  all  these  tribunals  it  was  held  that  the  transfers  of  the 
32,000  shares  were  complete  and  eflfectual  before  the  execu- 
tion of  the  will,  and  that  the  principle  of  advancement  was  not 
applicable.  It  thus  appears  that  the  arguments  of  the  appel- 
lants have  failed  to  convince  either  one  of  three  tribunals  that 
the  positions  lying  at  the  bottom  of  their  contention  were  well 
founded,  and  after  the  most  careful  consideration  we  find  no 
error  in  the  determination  of  which  they  now  complain.  So 
far,  indeed,  as  Mrs.  Quintard  and  Mrs.  Whitney  are  concerned, 
I  do  not  understand  that  the  learned  counsel  for  the  appellant 
makes  any  claim  that  the  shares  transferred  to  them  are  to  go 
back  to  the  estate  orbetakenii^ccoiint  of  in  any  way  as  against 
the  executrix.  So  far  as  the  shares  claimed  by  Mrs.  Morgan 
are  concerned,  they  cannot  be  affected  by  any  considerations 
growing  out  of  the  statute  relating  to  advancements,  for  such  a 
set-off  is  allowed  only  against  children.  (1  R.  S.,  764,  §  23.) 
So  far  as  the  validity  of  the  transfer  of  that  portion,  and  the 
residue  of  the  80,000  shares,  depends  upon  a  perfected 
delivery  to  the  donees,  the  evidence  warrants  the  conclusion 
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that  nothing  was  left  undone  which  was  necessary  to  be  done 
to  deprive  Mr.  Morgan  of  the  title  thereto. 

Upon  the  question  of  advancement  the  cases  cited  by  the 
appellants  are  numerous,  but  upon  the  circumstances  of  the 
case  inefEectual  to  change  the  result  reached  by  the  court  below. 
They  do  not  show,  nor  has  any  case  been  found  to  show  that 
a  gift  to  one  entitled  as  a  child  to  share  in  the  estate  of  the 
donor,  will  be  held  to  be  an  advancement  when  it  expressly 
appears  to  have  been  the  intention  of  the  father  that  the  gift 
should  not  be  considered  as  such.  The  evidence  goes  to  that 
length  in  this  case  and  overcomes  the  presumption  which  might 
otherwise  attach.  It  sustains  the  finding  of  the  surrogate  that 
"  the  transfers  were  not  made  by  Charles  Morgan  as  advance- 
ments or  by  way  of  settlement  or  portion  in  life,  but  were 
made  for  business  reasons  connected  with  or  growing  out  of 
the  operations  and  prospects  of  the  said  corporation,  and 
with  the  intent  on  his  part  that  by  means  of  said  transfers 
and  other  dispositions  of  property  simultaneously  made  by 
him  a  controlling  interest  in  the  capital  stock  of  the  said  cor- 
poration should  bo  vested  in  his  said  transferees." 

The  acts  of  the  testator  and  his  declarations  permit  no  other 
interpretation.  If  by  his  will  it  is  apparent  that  he  intended 
all  his  children  to  share  in  the  distribution  of  his  estate,  his 
conduct  and  his  words  in  parting,  with  portions  of  it  before 
he  made  the  will,  show  clearly  that  he  did  not  intend  they 
should  share  equally.  Circumstances  of  his  own  creation 
leave  no  doubt  as  to  his  design  and  show  that  in  his  mind 
inequality  was  equity.  It  would,  we  think,  defeat  his  pur- 
pose if  the  court  should  hold  that  the  gift  under  the  will 
should  be  impaired  or  lessened  by  his  previous  bounty. 

I  do  not  intend,  however,  to  discuss  this  case  at  any  length ; 
it  has  been  sufBciently  examined  and  discussed  by  the  courts 
below  and  it  would  be  a  useless  repetition  to  do  more  than 
announce  our  conclusions. 

In  the  first  place  we  are  of  opinion  that  the  evidence  war- 
rants the  conclusions  of  the  surrogate  that  the  transfers  of 
stock  were  complete,  and  that  the  legal  title  of  the  shares 
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passed  to  the  donees  before  the  execution  of  the  will.  Second, 
That  none  of  the  stock  thus  transferred  was  intended  bj  the 
donor  to  be  advances  by  way  of  settlement  or  portion,  but 
the  contrary. 

These  propositions  depended  upon  inferences  from  evidence 
which,  if  not  all  one  way,  was  certainly  not  all  together  in 
favor  of  the  appellants'  view.  On  the  part  of  the  donor  was 
the  expression  of  an  intention  to  make  an  actual  delivery  of 
written  instruments  declaring  that  intention,  and  sufficient  to 
warrant  the  transfer  of  title  upon  the  records  of  the  corpora- 
tion, and  which  proved  to  be  legally  available  for  that  pur 
pose.  Every  act  essential  to  deprive  the  donor  of  his  posses- 
sion and  title  was  performed,  and  the  actual,  as  well  as  the 
apparent  title,  vested  in  the  donees.  The  evidence  allows  this 
view  :  If,  as  the  appellants  claim,  the  testimony  of  the  witness 
Margaret  Dobson,  or  some  expressions  in  that  of  others,  per- 
nlits  in  either  respect  a  different  conclusion,  neither  the 
referee,  nor  surrogate,  noi  General  Term  deemed  it  satisfac- 
tory or  controlling.  It  follows  that  neither  the  shares  of  stock 
nor  the  value  thereof  were  to  be  reckoned  as  part  of  the  tes- 
tator's estate,  nor  the  donees,  who  were  distributees  aUo,  to  be 
charged  therewith  in  estimating  the  amount  of  their  respec 
tive  shares  under  his  wiU. 

A  single  question  remains.  An  exception  was  taken  before 
the  referee  to  evidence,  but,  so  far  as  appears,  not  presented 
to  the  General  Term.  One  L.  was  called  by  the  proponent. 
It  appeared  at  the  outset  of  his  examination  that  he  was  a 
lawyer,  residing  in  New  Orleans,  holding  there  the  relation  of 
attorney  and  counsel  to  Mr.  Morgan  (the  testator),  and  that  at 
his  request  he  came  to  New  York,  where  he  was  consulted 
and  employed  by  him,  among  other  things,  in  relation  to  the 
stock  in  question,  its  certificates  and  transfer,  and  other  affairs 
connected  with  it,  his  property  and  his  plans  and  desires  in 
regard  to  it. 

The  examination  of  the  witness  on  these  subjects  con- 
tinued to  such  length  that  in  the  printed  record  it  covers 
nearly  nine  pages,  with  only  a  single  objection  interjected  at 
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a  point  where  the  witness  was  speaking  of  one  of  his  inter- 
views with  Mr  Morgan  in  regard  to  the  law  of  this  State 
relating  to  the  distribntion  of  the  property  of  an  intestate. 
The  witness  had  stated  that  on  the  second  of  April  he  made  a 
bhef  statement  to  the  testator  in  regard  thereto,  and  subse- 
quently on  the  day  before  he  made  his  will,  a  very  full  state- 
ment He  was  then  asked,  "  What  was  that  statement  ? "  and 
the  counsel  for  contestants  objected  "  as  immaterial  and  incom- 
petent." It  is  obvious  that  this  objection  was  too  general  and 
did  not  raise  the  question  now  presented.  It  was  overruled, 
and  the  witness  answered  fuUy  and  continued  in  regard  to  the 
execution  of  the  transfers  the  day  before  the  will  was 
executed,  saying,  "  I  did  not  at  that  time  state  to  him  any- 
thing about  the  law  of  New  York  as  to  wills."  At  this  point 
the  contestants'  counsel  objected  to  any  testimony  as  to  what 
passed  between  the  witness  and  Mr.  Morgan  preliminary  to 
the  execution  of  the  will,  or  anything  about  the  subject  of 
his  property,  as  immaterial  and  incompetent 

The  record  states  that  counsel  for  the  executrix  claimed 
that  the  objection  ought  not  to  apply  "  to  what  has  already 
come  from  the  witness,  and  that  such  objection  can  only  be 
properly  applied  to  what  is  to  come  hereafter,"  and  that  there- 
upon contestants'  counsel  ''  makes  the  further  objection  that 
what  passed  between  this  witness  and  Mr.  Morgan  is  privi- 
leged and  protected  by  the  relation  of  client  and  counsel." 
The  objection  was  overruled,  and  the  exception  then  taken 
is  the  one  relied  upon.  It  can  liave  no  force  so  far  as 
the  testimony  which  preceded  it  is  concerned.  To  that 
extent  the  witness  had  gone  without  interruption  and  he 
must  be  deemed  to  have  been  thought  competent  and  his 
evidence  admissible  by  both  parties.  Moreover  at  the  precise 
point  where  the  objection  was  made,  the  witness  was  testify- 
ing in  answer  to  the  question,  "  Tell  what  he,  Mr.  Morgan, 
said,"  To  that  question  no  objection  was  interposed,  and  he 
had  completed  his  answer  and  narration  as  to  what  occurred 
at  the  interview  of  which  he  was  speaking.  Then  came  the 
objection.     If,  as  would  seem,  it  had  reference  to  testimony 
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already  given,  it  came  too  late.  It  is  entirely  clear  that  a 
party  who  has  sat  by  during  the  reception  of  incompetent 
evidence  without  properly  objecting  thereto,  and  thus  taken 
his  chance  of  advantage  to  be  derived,  therefrom  has 
not  when  he  finds  such  evidence  prejudicial,  a  legal  right  to 
require  the  same  to  be  stricken  out.  But  even  if  the  referee 
or  surrogate  could,  in  their  discretion,  strike  out  any  of  the 
testimony,  no  request  was  made  that  either  should  do  so.  If 
the  objection  related  to  evidence  which  might  follow,  it  was 
too  general.  There  was  no  new  question  to  the  witness,  nor 
any  offer  of  evidence.  As  to  what  followed,  therefore,  the 
objection  was  premature.  It  was  not  repeated.  But  assum- 
ing it  to  be  good  as  to  all  that  followed  in  the  answer  of  the 
witness  before  the  next  question  was  put,  it  becomes 
unimportant.  So  much  might  be  stricken  out  without 
impairing  the  weight  of  the  evidence,  or  in  any  way  affecting 
the  conclusion  reached  upon  the  merits  by  either  court. 
In  no  aspect  could  the  exception  require  a  new  trial.  For 
the  evidence  admitted  under  it  fails  to  create  even  a  sus- 
picion that  the  exceptant  was  necessarily  prejudiced  thereby. 
(Code,  §  2646.) 

The  judgment  should  be  affirmed,  with  costs  to  the 
respondents,  to  be  paid  by  the  appellants. 

All  concur. 

Judgment  affirmed. 


Emory  A.  Chase  et   al..  Appellants,  v.  William    Beldbn, 
Respondent. 

The  character  of  an  American  vessel  is  to  be  determined  by  reference  to 
the  United  States  statute  upon  the  subject  and  the  ship's  papers. 

In  an  action  against  the  owner  of  the  steam  yacht "  Tosemite,"  to  recover 
damages  for  alleged  negligence  in  colliding  with  and  sinking  plain- 
tifiTs  steamboat,  it  appeared  that  the  "Tosemite"  was  described  in 
her  license  as  a  yacht  **  used  and  employed  exclusively  as  a  pleasure 
vessel  and  designed  as  a  model  of  naval  architecture."    By  the  United 


1887.]  Chasjeb  et  al.  v.  Bsldbn.  87 

Statement  of  case. 

States  statutes  (§  2,  chap.  141,  U.  S.  Laws  of  1848)  the  secretary  of 
the  treasury  was  authorized  to  cause  such  yachts,  if  entitled  to  be 
enrolled  as  American  vessels,  to  be  licensed  **  to  proceed  from  port 
to  port  of  the  United  States  without  entering  or  clearing  at  the 
custom  house,"  or  exclusively  as  coasting  vessels.  By  an  amendment 
of  said  statute  (§  2,  chap.  170.  U.  S.  Laws  of  1870;  U.  S.  R.  S.. 
§4214)  the  words  "and  by  sea  to  foreign  ports"  were  added.  The 
"  yosemite "  was,  at  the  time  of  the  injury  complained  of,  enrolled 
at  the  port  of  New  York.  Her  certificate  of  enrollment  recited  that 
it  was  given  in  conformity  to  the  title  of  the  United  States  Revised 
Statutes,  which  relates  exclusively  to  coasting  and  fishing  vessels.  Her 
license  was  a  coasting  license,  with  the  added  privilege  of  going 
by  sea  to  foreign  ports.  The  "Yosemite,"  at  the  time  of  the 
injury  complained  of,  was  proceeding  up  the  Hudson  river  under 
steam.  She  carried  the  lights  prescribed  for  oceangoing  steamers  and 
steamers  carrying  sail  (U.  S.  R  S.  §  4288,  rule  8),  but  did  not  carry 
the  "central  range  of  two  white  lights "  prescribed  for  coasting  vessels 
navigating  inland  waters  (Rule  7).  ffeld,  that  the  ' '  Yosemite  "  was,  at 
the  time  of  the  accident,  navigating  under  her  license  m  the  character 
of  a  coasting  vessel ;  that  she  was  in  fault  in  not  carrying  the  lights 
prescribed  for  such  vessels,  and  that  the  trial  court  erred  in  nonsuiting 
plaintiff. 
It  seems,  if  the  collision  had  happened  upon  the  high  seas,  another  question 
would  have  been  presented. 

(Argued  November  29,  1886;  decided  January  18,  1887  ) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  September  10,  1885,  which  affirmed  a  judg- 
ment in  favor  of  defendant,  entered  upon  an  order  non- 
suiting plaintiffs  on  trial. 

This  action  was  originally  brought  by  William  Donahue, 
the  testator  of  the  present  plaintiffs,  to  recover  the  value  of  the 
steamboat  "Charlotte  Vanderbilt,"  from  William  Belden, 
the  respondent,  owner  of  the  steam  yacht  "  Yosemite,"  for 
the  running  down  of  the  "  Vanderbilt"  by  the  "  Yosemite," 
near  Esopus  Meadow  light-house,  on  the  Hudson  river,  at 
between  nine  and  ten  o'clock  in  the  evening  of  July  14, 1882. 

The  value  of  the  "Vanderbilt"  was  admitted  to  be  $16,000, 
and  that  she  waB  a  total  loss.  The  "  Vanderbilt "  was  a  freight 
and  passenger  steamboat,  running  between  Albany  and  New 
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York,  on  the  Hudson  River,  and  at  the  time  of  the  collision 
was  on  her  way  to  the  city  of  New  York.  The  "  Yosemite  " 
was  an  iron,  steam,  pleasure  yacht  of  481  tons  burden,  with 
two  masts  and  having  sails,  which  were  furled  at  the  time  of 
the  collision.  When  the  collision  happened  she  was  under 
steam,  on  a  trip  from  New  York  to  CatskiU,  and  proceeding 
at  the  rate  of  about  sixteen  miles  an  hour.  She  carried  the 
usual  red  and  green  lights  and  at  her  foremast  a  white  light, 
corresponding  in  character  and  position  with  the  lights  pre- 
scribed for  ocean-going  steamers  and  steamers  carrying  sail  by 
section  4233,  rule  3  of  the  Revised  Statutes  of  the  United  States. 
She  was  enrolled  in  conformity  with  title  60,  entitled  "Regu- 
lation of  Vessels  in  Domestic  Commerce"  of  the  Revised 
Statutes  of  the  United  States,  and  was  licensed  in  pursuance 
of  chapter  2,  title  48  of  the  same  statutes,  "  exclusively  as  a 
pleasure  vessel  and  designed  as  a  model  of  naval  architecture," 
with  leave  "  to  proceed  from  port  to  port  of  the  United 
States  and  by  sea  to  foreign  ports,  without  entering  or  clear- 
ing at  the  custom  house,  but  not  to  be  allowed  to  tmnsport 
merchandise  or  any  passengers  for  pay." 

There  was  a  great  mass  of  evidence  in  respect  to  the  circum- 
stances of  the  collision,  on  the  part  of  the  plaintiffs,  for  the 
purpose  of  showing  that  the  collision  was  caused  by  the  neg- 
ligence of  the  Yosemite,  and  especially  from  her  failure  to 
carry  the  proper  lights,  and  on  the  part  of  the  defendant  to 
show  that  it  was  caused  by  the  mismanagement  and  neglect  of 
the  "  Vanderbilt.'* 

The  court,  at  the  conclusion  of  the  case,  nonsuited  the 
plaintiffs  on  the  ground  that  no  negligence  had  been  shown 
on  the  part  of  the  defendant,  and  especially  that  the  principal 
ground  of  negligence  on  the  part  of  the  defendant,  relied 
upon  by  the  plaintiffs,  viz.,  that  the  "  Yosemite"  did  not  carry 
the  proper  lights  was  not  true,  the  court  holding  that  she  did 
carry,  at  the  time,  the  lights  required. 

As  the  case  turns  upon  the  question  of  lights,  it  is  only 
necessary,  in  addition  to  the  foregoing  facts,  to  state  the  rules 
as  to  lights  upon  steam  vessels,  prescribed  by  section  4233  of 
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the  Eevised  Statutes  of  the  United  States,  so  far  as  material 
here : 

"  Eule  1.  Every  steam  vessel  which  is  under  sail,  and  not 
under  steam,  shall  be  considered  a  sail  vessel ;  and  every  steam 
vessel  which  is  under  steam,  whether  under  sail  or  not,  shall 
be  considered  a  steam  vessel. 

"  Rule  2.  The  lights  mentioned  in  the  following  rules,  and 
no  others,  shall  be  carried  in  all  weathers  between  sunset  and 
sunrise. 

"  Rule  8.  All  ocean-going  steamers  and  steamers  carrying 
sai)  shall,  when  under-way,  carry : 

"  {a)  At  the  foremast  head  a  bright  white  light,  of  such  a 
character  as  to  be  visible  on  a  dark  night,  with  a  clear  atmos- 
phere, at  a  distance  of  at  least  five  miles,  and  so  constructed 
as  to  show  a  uniform  and  unbroken  light  over  an  arc  of  the 
horizon  of  twenty  points  of  the  compass,  and  so  fixed  as  to 
throw  the  light  ten  points  on  each  side  of  the  vessel,  namely, 
from  right  ahead  to  two  points  abaft  the  beam  on  either  side. 

"  (i)  On  the  starboard  side  a  green  light,  of  such  a  character 
as  to  be  visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a 
distance  of  at  least  two  miles,  and  so  constructed  as  to  show  a 
uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass,  and  so  fixed  as  to  throw  the  light  from 
right  ahead  to  two  points  abaft  the  beam  on  the  starboard  side. 

"  (c)  On  the  port  side  a  red  light,  of  such  a  character  as  to 
be  visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a  dis- 
tance of  at  least  two  miles,  and  so  constructed  as  to  show  a 
uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass,  and  so  fixed  as  to  throw  the  light  from 
right  ahead  to  two  points  abaft  the  beam  on  the  port  side. 

*'The  green  and  red  lights  shall  be  fitted  with  inboard 
screens,  projecting  at  least  three  feet  forward  from  the  lights, 
so  as  to  prevent  them  from  being  seen  across  the  bow. 

"  Rule  4.  Steam  vessels,  when  towing  other  vessels,  shall 

carry  two  bright  white  mast-head  lights  vertically,  in  addition 

to  their  side  lights,  so  as  to  distinguish  them  from  other 

steam  vessels.     Each  of  these  mast-head  lights  shall  be  of  the 
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same  character  and  conBtruction  as  the  mast-head  lights 
prescribed  by  rule  3. 

^^Rule  5.  All  steam  vessels,  other  than  ocean-going  steamers 
and  steamers  carrying  sail,  shall,  when  under  way,  carry  on 
the  starboard  and  port  sides  lights  of  the  same  character  and 
construction,  and  in  the  same  position,  as  are  prescribed  for 
side  lights  by  rale  3,  except  in  the  case  provided  in  rule  6. 

"  Rule  6.  River  steamers,  navigating  waters  flowing  into 
the  pfulf  of  Mexico,  and  their  tributaries,  shall  carry  the 
following  lights,  namely :  One  red  light  on  the  outboard  side 
of  the  port  smoke-pipe,  and  one  green  light  on  the  outboard 
side  of  the  starboard  smoke-pipe.  Such  lights  shall  show  both 
forward  and  abeam  on  their  respective  sides. 

^^  Rule  7.  All  coasting  steam  vessels,  and  steam  vessels  other 
than  ferry-boats  and  vessels  otherwise  expressly  provided  for, 
navigating  the  bays,  lakes,  rivers  or  other  inland  waters  of  the 
United  States,  except  those  mentioned  in  rule  6,  shall  carry 
the  red  and  green  lights,  as  prescribed  for  ocean-going  steamers  ; 
and,  in  addition  thereto,  a  central  range  of  two  white  lights  ; 
the  after-light  being  carried  at  an  elevation  of  at  least  fifteen 
feet  above  the  light  at  the  head  of  the  vessel.  The  head-light 
shall  be  so  constructed  as  to  show  a  good  light  through  twenty 
points  of  the  compass,  namely,  from  right  ahead  to  two 
points  abaft  the  beam  on  either  side  of  the  vessel ;  and  the 
after  light  so  as  to  show  all  around  the  horizon.  The  lights 
for  ferry  boats  shall  be  regulated  by  such  rules  as  the  board 
of  supervising  inspectors  of  steam  vessels  shall  prescribe." 

P.  G(mtine  for  appellants.  The  want  of  proper  lights, 
lookout,  licensed  pilot,  or  any  of  the  things  required  by  law, 
may  be  repelled  and  the  question  of  facts  submitted  to  the 
jury,  whether  the  collision  was  -the  result  of  other  causes  for 
which  the  parties  were  negligent.  It  raises  a  presumption  of 
negligence  which  can  be  overcome.  {Blanchard  v.  N,  J, 
Steamboat  Co.y  59  N.  Y.  292 ;  Cooper  v.  East.  Trans.  Co.y  75 
id.  116  ;  68  id.  392,  395 ;  Lambert  v.  S.  I.  R.  R.  Co.y  70  id. 
109  ;  The  Atlas,  4  Benedict,  27 :  2  Moore's  Priv.  0.  R.  [N.  S.] ; 
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The  Constitution,  453  ;  27ie  JSoona  cb  Ava^  2  Asp.  Mar.  L. 
Cas.  182;  The  Cayuga,  14  Wall.  270;  The  Sunnydde,  1 
Otto,  208 ;  Allan  v.  Florae  Holt,  114 ;  The  Jane  Bacon^ 
27  W.  R.  35 ;  The  Legatees  and  the  Emily,  Holt,  217 ; 
Handayaide  v.  Wilson,  3  Car.  &  P.  528 ;  The  Ida  v.  The 

Wasa,  2  Mar.  L.  Cas.  [O.  S.]  414.)  The  yacht  should  not 
only  have  slowed  but  should  have  reversed  or  backed  in 
time  to  avoid  the  collision.  {The  Beryl,  L.  R.  9  P.  D.  137  ^ 
The  Khedive,  L.  R.  5  App.  Cas.  876  ;  The  Ber&enhead,  3  W. 
Rob.  75 ;  The  James  Watt,  2  id.  270  ;  The  Vivid,  7  Notes  of 
Cas.  127.)  When  signals  are  to  be  given,  or  any  precautions 
taken,  it  must  be  done  in  time  to  enable  the  parties  to  act 
and  accomplish  the  results  required.  If  not  given  in  time,  the 
party  is  not  relieved  even  by  giving  the  proper  signal  or  doing 
the  proper  act.  (The  Beryl,  L.  R.  9  P.  D.  137,  140 ;  The 
Milwaukee,  Brown  Adm.  313 ;  The  Khedwe,  5  App.  Cas. 
876,  905 ;  The  Wenana,  19  Wall.  41,  52 ;  The  Dexter,  23  id. 
69 ;  27ie  Benares,  L.  R.,  P.  D.  16.)  It  was  a  question  for  the 
jury  to  determine  if  the  speed  of  the  yacht  was  not  excessive 
under  the  circumstances.  {Rogers  v.  Steamer  St.  Charles, 
19  How.  [U.  S  ]  108 ;  Law  of  Coll.  at  Sea,  Marsd.  r2d  ed.]  351, 
358.)  When  approaching  danger  both  vessels  should  stop. 
{The  Grand  Republic,  16  Fed.  R.  425 ;  The  City  of  N.  T,, 
15  id.  624 ;  Studwell  v.  K  H,  Coffin,  8  Rep.  297 ;  The  John- 
son, 9  Wall.  146.)  Each  vessel  is  bound  to  use  all  reasonable 
.skill  to  avoid  collision  without  regard  to  the  previons  fault  of 
the  other  vessel.  {The  Warren,  18  Fed.  R.  559.)  The  State 
statute  and  custom  on  the  Hudson  river  required  the  yacht  to 
carry  the  central  range  light.  The  State  court  will  enforce  it 
even  if  the  Federal  courts  would  not.  {The  Neto  York  v. 
The  Sarah  Joham,na,  18  How.  [U.  S.]  223 ;  The  Tyenvord 
Swab  Adm.,  374.)  Where  there  was  no  lookout,  it  was  a 
question  for  the  jury  to  determine  if  the  absence  of  a  lookout 
was  the  cause  of  the  collision  {Blanohard  v.  iV.  J  Steamboat 
Co.,  59  N.  Y.  292,  295,  296 ;  The  Annie  Lindsley,  104  U.  S. 
185 ;  The  Dexter,  23  Wall.  69  ;  The  Fannie,  11  id.  288  ;  Ths 
America.  2  Otto  fCT.  S.],  436.) 
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Luther  R.  Marsh  and  William  O,  WiUon  for  respondent. 
The  management  of  the  "  Vanderbilt "  was  in  violation  of 
the  "  Sailing  and  Steering  Rules."  (U.  S.  R  S.  tit.  48,  p. 
823,  §  4233 ;  id.  858,  §§  4405,  4412 ;  Gray  on  Reg.  for  Prev. 
Coll.  at  Sea,  3.)  The  "  Vanderbilt "  was  chargeable  with  neg- 
ligence, on  the  uncpntradicted  proof,  in  that  she  had  no  look- 
out at  the  time  of  the  collision,  in  the  proper  sense  of  the 
word.  {The  Ant.  10  Fed.  R.  294,  297 ;  St,  John  v.  Paim, 
10  How.  558 ;  Newton  v.  StMinSy  id.  607 ;  The  Genesee 
Chief,  12  id.  462  ;  The  Catherine,  17  How.  177 ;  Chamberlain 
V.  Ward,  21  id.  548 ;  Haney  v.  Steam  Packet  Co.,  23  id.  293  ; 
The  Ottawa,  3  Wall,  268.) 

Andbews,  J.  The  plaintiffs  were  nonsuited  on  the  ground 
that  the  "  Yosemite  "  at  the  time  of  the  collision,  carried  the 
proper  lights,  and  that  no  other  negligence  was  imputable  to 
her.     This  ruling  was  affirmed  by  the  General  Term. 

The  right  of  the  defendant  to  maintain  this  judgment  must, 
we  think,  turn  upon  the  correctness  of  the  ruling  that  the 
"  Yosemite  "  was  free  from  negligence.  The  counsel  for  the 
defendant  while  strenuously  maintaining  that  the  "  Yosemite  " 
had  the  proper  lights,  also  insists  that  if  the  court  below  erred 
in  this  respect,  nevertheless,  the  nonsuit  should  "be  affirmed 
on  the  ^ound  that  the  collision  did  not  result  from  this 
omission  of  duty,  but  was  solely  attributable  to  the  mis- 
management of  the  "Vanderbilt."  The  question  whether 
there  was  any  negligence  on  the  part  of  the  "  Vanderbilt," 
which  would  bar  a  recovery,  was  not  considered  or  decided  on 
the  trial.  The  nonsuit  was  put  exclusively  upon  the  absence 
of  negligence  on  the  part  of  the  "  Yosemite,"  and  was  affirmed 
on  that  ground  by  the  General  Term.  If  the  ruling  on  the 
question  of  lights  was  erroneous,  the  case  should,  we  think, 
be  sent  back  for  a  new  trial,  on  which  the  question  as  to  the 
negligence  of  the  "Vanderbilt"  can  be  presented  and 
considered. 

The  question  whether  the  "  Yosemite  "  at  the  time  of  the 
collision  carried  the  proper  lights,  depends  upon  the  construe- 
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tion  of  the  rules  for  preventing  collisions  on  water,  prescribed 
in  Tit.  48,  Chap.  5  of  the  Revised  Statutes  of  the  United 
States,  as  applied  to  the  "  Yosemite "  while  navigating  the 
Hudson  river.  The  rules  prescribing  the  lights  to  be  carried 
by  steam  vessels,  divide  such  vessels  into  three  classes,  ji^st^ 
'•  ocean-going  steamers,  and  steamers  carrying  sail,"  embraced 
in  rule  three;  second^  "river  steamers  navigating  waters 
flowing  into  the  Gulf  of  Mexico,  and  their  tributaries," 
embraced  in  rule  six ;  and  thirds  "  aU  coasting  steam  vessels  and 
Bteam  vessels  other  than  ferry  boats  and  vessels  otherwise 
expressly  provided  for,  navigating  the  bays,  lakes,  rivers,  or 
other  inland  waters  of  the  United  States,  except  those  men 
tioned  in  rule  six,"  embraced  in  rule  sevea.  In  addition,  rule 
four  prescribes  the  lights  to  be  carried  by  steam  vessels  when 
towing  other  vessels,  which  appears  to  be  of  general  applica- 
tion. The  "  Yosemite  "  at  the  time  of  the  collision  had  a 
green  light  on  her  starboard  side,  a  red  light  on  her  port  side, 
and  at  the  foremast  head  a  white  light,  being  the  lights  pre- 
scribed for  "ocean-going  steamers  and  steamers  cjirrying 
sail."  It  is  insisted  on  the  part  of  tlie  defendant  that  the 
"Yosemite"  was  "an  ocean-going  steamer  and  a  steamer 
carrying  sail,"  and  was  bound  to  carry  the  lights  prescribed 
in  rule  three,  whether  navigating  the  ocean  or  inland  waters. 
The  counsel  for  the  plaintiffs,  however,  denies  that  the 
"  Yosemite  "  was  at  the  time  of  the  collision,  "  an  ocean-going 
steamer  and  a  steamer  carrying  sail,"  within  the  meaning  of 
rule  three,  and  insists  that  the  words  "  ocean-going  steamer 
and  a  steamer  carrying  sail,"  are  descriptive  only  of  steamers 
while  traversing  the  ocean  and  when  on  the  high  seas,  and 
that  every  steamer,  except  those  mentioned  in  rule  six,  while 
navigating  inland  waters,  is  bound  to  carry  a  "  central  range 
of  two  white  lights,"  as  prescribed  in  rule  seven,  whatever  may 
be  its  general  character  as  an  ocean  or  inland  vessel.  We 
deem  it  unnecessary  to  decide  this  general  question. 

The  "  Yosemite  "  was,  we  think,  in  legaJ  character  and  by 
proper  nomenclature  a  "  coasting  steam  vessel,"  and  was,  there- 
fore, within  the  express  terms  of  rule  seven,  bound  to  carry  the 
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oeDtral  range  lights  prescribed  in  that  role.  Even  if  this  may 
not  be  absolutely  true  of  the  "  Yosemite  "  in  all  situations,  it 
was,  nevertheless,  true  of  her  when  navigating  inland  waters. 
If  the  "  Yosemite "  was  a  coasting  vessel,  it  becomes  quite 
unimportant  to  determine  the  true  construction  of  the  limit- 
ing clauses  in  rule  seven.  The  rule  in  express  words  applies 
to  "  all  coasting  steam  vessels,"  and  plainly  no  vessels  of  that 
character  are  by  the  subsequent  language  excepted  from  the 
obligation  to  carry  the  central  range  lights.  The  legal  char- 
acter of  a  vessel  is  to  be  determined  by  reference  to  the 
statute  and  the  ship's  papers.  The  "  Yosemite  "  was  a  yacht 
"used  and  employed  exclusively  as  a  pleasure  vessel  and 
designed  as  a  model  of  naval  architecture,"  and  is  so  described 
in  her  license.  By  section  2,  chapter  141,  of  the  United 
States  statutes  of  1848,  the  secretary  of  the  treasury  was 
authorized  to  cause  yachts  "  used  and  employed  exclusively  as 
pleasure  vessels,  and  designed  as  models  of  naval  architec- 
ture," if  entitled  to  be  enrolled  as  American  vessels,  to  be 
licensed  "  to  proceed  from  port  to  port  of  the  United  States 
without  entering  or  clearing  at  the  custom  house."  This 
statute  was  amended  by  section  2,  chapter  170  of  the  United 
Statute  of  1870,  by  inserting  after  the  words  "  United  States," 
the  words  "  and  by  sea  to  foreign  ports,"  and  the  original 
statute  as  amended  by  the  act  of  1870,  now  stands  as 
section  4214  of  the  Revised  Statutes.  It  will  be  observed 
that  under  the  statute  of  1848  yachts  licensed  thereunder 
were  exclusively  coasting  vessels.  By  the  amendment 
they  might  have  a  double  character,  viz.,  that  of  coasting 
vessels,  and  vessels  entitled  to  go  upon  the  seas  to  foreign 
ports.  The  "  Yosemite "  at  the  time  of  the  collision,  was 
enrolled  at  the  port  of  New  York,  and  her  certificate  of 
enrollment  recites  that  it  was  given  in  conformity  to  title  50 
of  the  United  States  Revised  Statutes  entitled  "  Regulations 
of  Vessels  in  Domestic  Commerce."  She  was  also  licensed, 
and  her  license  recites  that  it  was  granted  in  pursuance  of 
chapter  2,  title  48,  entitled  "  Regulations  of  Commerce  and 
Navigation."    By  reference  to  title  50  of  the  United  States 
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Eevised  Statutes,  under  whicli  the  "  Tosemite"  was  enrolled,  it 
will  be  found  that  it  relates  exclusively  to  coasting  and 
fishing  vessels.  The  title  next  preceding,  viz.,  title  49,  is 
entitled  "Eegulations  of  Vessels  in  Foreign  Commerce." 
It  thus  appears  that  the  "Tosemite"  was  enrolled  under 
the  statute  relating  to  coasting  vessels,  and  her  license 
was  a  coasting  license,  with  the  added  privilege  of  going  by 
sea  to  foreign  ports.  It  does  not  seem  to  admit  of  reasonable 
doubt,  having  reference  to  the  statute  and  to  the  enrollment 
and  license,  that  the  "  Tosemite  "  while  navigating  the  Hud- 
son river,  was  navigating  under  her  license  in  the  character 
of  a  coasting  vessel.  This  brought  her  within  the  opera- 
tion of  rule  seven,  and  she  was,  therefore,  in  fault  in  not 
carrying  the  lights  prescribed  by  that  rule.  If  the  col- 
lision had*  happened  on  the  high  seas,  another  question 
would  be  presented.  In  the  case  of  the  "Glaucus," 
which  came  before  Lowell,  J.,  in  the  United  States 
District  Court,  Massachusetts,  referred  to  in  a  note  in 
Parsons  on  Shipping  and  Admiralty  (vol.  1,  p.  662), 
which  arose  under  the  act  of  1866  (U.  S.  Stats,  at  Large, 
vol.  14,  chap.  234,  §  11),  of  which  section  4233  of 
the  Kevised  Statutes  is  in  substance  a  re-enactment,  it 
appeared  that  the  "  Glaucus,"  a  steamer  bound  from  New 
Tork  to  Boston,  came  into  collision  with  a  sailing  vessel  on 
Long  Island  Sound.  The  steamer  had,  in  addition  to  her 
two  side  lights,  two  white  lights,  one  at  her  bow  and  one  at 
her  masthead.  It  was  contended  that  she  should  have  had 
only  one  white  light.  Lowell,  J.,  speaking  of  the  act  of 
1866  said:  "Its  language  does  not  seem  to  be  very  happily 
chosen.  It  puts  ocean  steamers  and  steamers  carrying  sail  in 
one  class,  with  one  sort  of  light,  and  coasting  steamers  in 
another,  with  a  different  sort,  whereas  most  of  the  coasting 
steamers  on  the  Atlantic  coast  are  both  ocean-going  and 
carrying  sail,  so  that  it  may  sometimes  be  difficult  for  the 
persons  concerned  to  know  to  which  order  they  belong."  (See 
^'The  Continental^''  14  Wall.  345.)  It  is  decisive  there  that  the 
"  Tosemite  "  at  the  time  of  the  collision  was  navigating  inland 
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waters  under  a  coasting  license,  and  that  by  the  explicit 
language  of  rule  seven,  she  was  bound  to  carry  the  central 
range  lights. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 
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The  People  of  the  State  of  New  York  ex  rel.  John  H. 
Millard,  Kespondent,  v.  Alfred  C.  Chapin,  Comptroller, 
etc.,  Appellant 

The  discretion  of  the  court  to  grant  or  refuse  a  writ  of  mandamus  is  not 
absolute  but  is  governed  by  legal  rules,  and  its  exercise  is  subject  to 
review  here. 

The  suflaciency  of  the  evidence  upon  which  is  based  a  decision  of  the 
State  comptroUer  as  to  who  is  entitled  to  the  purchase -money  paid  upon 
an  invalid  sale  of  land  for  taxes,  which  he  is  required  to  refund  out  of 
tlie  state  treasury  (§§  80,  88,  85,  chap.  427,  Laws  of  1865),  may  not  be 
reviewed  by  mandamus;  nor  can  the  decision,  even  if  wrong,  be  so 
rectified. 

The  writ  does  not  lie  to  compel  an  officer  exercising  judicial  functions 
to  make  any  particular  decision  or  to  set  aside  a  decision  already  made. 

The  mere  record  of  a  deed  from  the  purchaser  at  an  invalid  tax  sale,  is 
not  notice  to  the  comptroller  of  the  right  of  the  grantee  to  have  the 
purchase-money  refunded  to  him. 

Although  the  statute  of  limitations  does  not  apply  to  the  issuing  of  a  writ 
of  mandamus,  the  writ  should  not  be  granted  after  the  period  fixed  by 
statute  as  a  bar  to  an  action  has  expired,  when  the  delay  is  unexplained 
and  unaccounted  for. 

It  seems^  that  the  writ  may  also,  in  the  discretion  of  the  court,  be  denied 
when  the  delay  in  moving  it  is  unreasonable,  although  it  falls  short  of 
the  time  allowed  for  commencing  actions 

Feople  ex  rd.  MUlard  v.  Chapin  (40  Hun,  386)  reversed. 

(Argued  December  7,  1886  ;  decided  January  18,  1887.) 

Appeal  from  order  of  the  General  Term  of  tlie  Supreme 
Court,  in  the  second  judicial  department,  made  May  10, 1886, 
which  reversed  an  order  of  Special  Term  refusing  a  peremptory 
writ  of  mandamiis,  and  which  directed  the  issuing  of  said  writ, 
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requiring  the  State  comptroller  to  refund  to  the  petitioner  the 
purchase-money  paid  on  an  invalid  sale  of  land  for  taxes. 
(Eeported  below,  40  Hun,  886). 

It  appeared,  that,  at  the  State  tax  sale  in  1859,  a  number  of 
parcels  of  land  in  Erie  county  were  struck  off  to  one 
itenderson,  who  assigned  his  bids  to  Maurice  E.  Viele,  to 
whom  the  State  comptroller  executed  conveyances  of  the 
lands.  Prior  to  1877,  the  comptroller  refunded  to  Viele  the 
purchase-money  of  twelve  of  the  lots,  and  in  that  year,  upon 
an  affidavit  of  Viele  that  he  had  sold  and  conveyed  to  John 
M.  Peck  "  all  the  right,  title  and  interest  acquired  by  him 
from  the  tax  sale,  *  *  *  so  far  as  his  title  had  not  been 
destroyed  by  redemption  or  cancellation ; ''  and  upon  other 
evidence  the  comptroller  refunded  to  Peck  the  purchase-price 
of  the  other  lots.  In  September,  1863, Viele  conveyed  all  of  his 
interest  in  the  lots  so  purchased  by  him  (except  a  few  that  had 
been  redeemed)  to  .Ogden  H.  Osbom,  which  conveyance  was 
recorded  in  Erie  county,  in  July,  1864.  Ogden  died  intestate 
and  his  heirs-at-law  and  next  of  kin  joined  in  a  conveyance  to 
the  petitioner  of  all  their  right,  title  and  interest  in  said  lands. 

Further  facts  appear  in  the  opinion. 

Denis  O'Brien^  attorney-general,  for  appellant.  Viele's 
deed  to  Osbom  was  not  such  an  assignment  as  carried  with 
it  the  title  to  the  purchase-money  paid  by  Henderson.  {King 
V.  Trustees  of  St.  Fafks  Cath,,  4  East  721 ;  Laws  of  1855, 
chap.  427,  §  85 ;  IRS.  39,  §  143 ;  Gerard's  Tit.  to  Eeal  Es. 
525  ;  Veila  v.  Rodriguez,  12  Wall.  823 ;  TT.  S.  v.  Slirdy,  21 
Fed.  Kep.  894 ;  May  v.  Lddaire,  11  Wall.  232.)  The  deed 
from  Viele  to  Osbom  did  not  operate  as  an  equitable  assign- 
ment of  the  purchase-money  paid  by  Henderson.  (1 R.  S.  738, 
§  140 ;  Adams  v.  C&nov^,  87  N.  Y.  422.)  If  the  deeds  to 
Osbom  and  the  relator  operated  as  an  assignment,  then  the 
comptroller  was  protected  by  payment  to  Viele  and  Peck. 
(1  R.  S.  756  ;  Heemums  v.  FeUcyvos,  64  N.  Y.  169.)  Proof 
of  payment  by  the  State  to  the  purchaser,  or  his  immediate 
assignees  of  the  certificate,  was  sufficient.  The  relator  must 
SioKBLS  —Vol.  TJX.      18 
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show  actual  notice  to  the  comptroller  of  the  assignment  to 
himself  or  to  the  person  from  whom  he  claims.  {/Jeerma/ns 
V.  Ellsworth,  64  N.  Y.  161.)  The  recording  act  has 
nothing  to  do  with  the  assignment.  {Paige  v.  Waring,  76 
N.  T.  463.)  Mandamus  is  not  the  proper  remedy.  If  the 
comptroller  committed  any  error,  it  should  be  reviewed  by 
certiorari.  {Rowland  v.  Eldridge,  43  N.  T.  457 ;  People 
ex  rd.  Francis  v.  Com.  Council,  78  id.  33 ;  People  ex  rel. 
Hammond  v.  Leonard,  74  id.  443;  Code  of  Civ.  Pro., 
§  2140 ;  People  ex  rel.  Eg.  L.  As.  Co.  v.  Chapin,  39  Hun, 
330;  103N.  T.  635.) 

Ahrwm  J.  Rose  for  respondent.  The  order  of  the  General 
Term,  granting  the  writ  of  mandamvs,  was  discretionary  and 
is  not  appealable  to  this  court.  {In  re  Sage  v.  Z.  S.  dk  M.  S. 
R.  R.  Co.,  70  N.  Y.  220 ;  People,  ex  rel.  Lunney  v.  Camp- 
ML,  72  id.  496 ;  People  ex  rel.  Faile  v.  Ferris,  76  id.  326 ; 
People  ex  rel.  Slavin  v.  Wendell,  71  id.  171 ;  Piatt  v.  PlaU, 
66  id.  360.)  The  sale  of  1859  was  void,  and  the  comptroller 
gave  no  title  by  his  deed.  {Becker  v.  Holdridge,  47  How. 
Pr.  429.)  The  act  of  1855  was  passed  to  provide  against 
such  invalid  sales  and  to  protect  purchasers  at  tax  sales. 
(Laws  of  1855,  chap.  427;  1  K.  S.  [7th  ed.]  1031  §§  83,  84, 
85 ;  Corlin  v.  Com'rs  of  Wash.  Co.,  3  Fed.  Kep.  356.)  The 
deed  from  Viele  and  wife  to  Osborn  carried  with  it  the  right 
to  demand  and  receive  the  money  from  the  comptroller  that 
had  been  paid  for  the  purchase.  (3  K.  S.  [7th  ed.]  2195 
§§  142,  143,  144.)  Even  if  the  deed  passed  no  title  to  the 
land,  because  the  grantor  had  none,  yet  it  passed  whatever 
interest  and  all  interest  the  grantor  had  in  the  land  or  to  the 
money,  which  stood  in  the  place  of  the  land.  {Jackson  v. 
Bowen,  7  Cow.  13 ;  Robinson  v.  Ryan,  25  N.  Y.  320 ;  Elock 
V.  BueU,  56  Barb.  398 ;  Danforth  v.  Suydam,  4  N.  Y.  66 ; 
Spears  v.  Mayor,  etc.,  87  id.  359.)  The  comptroller  had 
notice  of  this  deed  and  he  is  estopped  from  setting  upon  any 
subsequent  payment.  {Edward^ s  Lessees  v.  Darby,  12  Wheat. 
310;  Potter's    Dwarris,    179.)    Mandamus  is  the    proper 
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remedy.  (Code  of  Civ.  Pro.,  §§  2120, 2122 ;  People  v.  Allen, 
42  N.  Y.  408 ;  Pecfple  v.  Braumy  65  id.  180 ;  People  v. 
Clerh  of  Mar.  Ot.,  8  Abb.  Ot.  of  App.  491 ;  Smith  v.  Comp- 
troUery  18  Wend.  669.) 

Danfobth,  J.  By  petition  verified  October  6,  1886,  the 
relator  applied  at  Special  Term  for  a  peremptory  mandamicSy 
requiring  the  comptroller  to  pay  him  $721.57,  the  sum,  with 
interest,  of  moneys  paid  by  a  purchaser  of  fifty  or  more  lots 
of  land  at  an  invalid  tax  sale  made  in  1859.  The  application 
was  denied  at  Special  Term,  but  its  order  was  reversed  and 
the  writ  granted  by  the  General  Term. 

The  objection  of  the  relator  that  the  order  is  not  appealable  | 
to  this  court,  is  not  well  founded.  The  discretion  of  the  court  \ 
to  grant  or  refuse  the  writ  is  not  absolute,  but  governed  by 
legal  rules,  and  its  exercise  is  subject  to  review.  {People  ex 
rd.  OaS'Light  Co.  v.  Common  Council  of  Syracuae^  78  i 
No  T.  56.)  "We  agree  with  the  Special  Term  that  the  relator 
failed  to  show  any  right  to  a  w.cmda'inuB.  On  the  contrary  it 
appears  that  one  Henderson,  the  purchaser  at  tho  tax  sale,  and 
who  paid  the  price  thereof  to  the  comptroller,  assigned  his 
bids  to  one  Viele,  and  the  comptroller  conveyed  the  lands  by 
deed  to  him  as  such  assignee  on  September  15,  1862.  The 
sale  was  invalid  because  the  notice  to  redeem  was  not  in  com- 
pliance with  the  statute.  (Laws  of  1855,  chap.  427,  §  61.) 
At  various  times  between.  1864  and  1877  the  comptroller 
refunded  to  Yiele  the  purchase-price  of  twelve  of  the  lots 
now  in  question.  On  January  22,  1877,  Viele  made  an 
affidavit,  which,  after  reciting  the  conveyance  to  him  by 
the  comptroller,  stated  that  on  September  23,  1863,  he 
sold  and  conveyed  to  John  M.  Peck  "  all  the  right,  title  or 
interest  acquired  by  him  from  the  tax  sale  of  1859,  in  the 
lands  conveyed  to  him  by  the  comptroller,  so  far  as  his  title 
had  not  been  destroyed  by  redemption  or  cancellation."  This 
affidavit,  with  other  evidence,  was  filed  on  that  day  in  the 
office  of  the  comptroller,  and  at  different  times  thereafter,  but 
prior  to  February  20,  1878,  the  purchase-price  of  all    the 
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remaining  lots  was  refunded  by  him  to  the  said  John  M. 
Peck.  This  was,  I  think,  a  full  compliance  with  the  statute, 
and  relieved  the  comptroller  from  further  duty  in  the  trans- 
action. By  the  statute  (supra,  §§  83,  85),  it  is  made  his  duty, 
upon  discovering  the  invalidity  of  a  sale  for  taxes,  to  cancel 
the  sale  and  *^  refund  out  of  the  State  treasury  to  the  pur- 
chaser, his  representative  or  assignee,  the  purchase-money  and 
interest  thereon."  It  is  not  necessary  to  decide  whether  or 
not  the  statute  {m^a),  is  limited  to  the  purchaser  at  the  tax 
sale,  and  the  assignee  of  the  bid  or  purchase ;  Viele  stood, 
indeed,  in  that  relation  to  Henderson,  and  with  his  assent  the 
monev,  which  he  did  not  receive  in  person,  was  paid  to  Peck. 
Nor  is  it  necessary  to  decide  that  the  right  to  reclaim  the 
purchase  would  or  would  not  pass  by  a  conveyance  of  the 
land,  or  merely  follow  the  person  of  the  original  purchaser. 
For  there  was  also  evidence  before  the  comptroller  that  Viele 
had  conveyed  the  lands  to  Peck.  The  sufficiency  of  that  evi- 
dence is  not  to  be  reviewed  by  raandaraua^  nor  can  the  decision 
of  the  comptroller,  even  if  wrong,  be  so  rectified.  He  exer- 
cised a  jurisdiction  which  the  law  entrusted  to  him ;  the  result 
complained  of  was  a  judicial  determination,  and  the  writ  does 
not  lie  to  compel  an  officer,  exercising  such  functions,  to  reach 
any  particular  decision,  or  set  aside  a  decision  already  made. 
(People  ex  rel.  Equitable  Life  Ins.  Co,  v.  Chapin^  103  N.  Y. 
635.)  The  propriety  of  his  conduct,  however,  seems  unques- 
tionable. He  had  before  him,  in  legal  eflEect,  Henderson  the 
purchaser,  Viele,  his  assignee,  and  Peck,  a  claimant  with  the 
sanction  of  Viele,  the  only  persons  who  seemed  to  be  con- 
nected with  the  tax  sale,  and  with  them,  so  far  as  he  knew  he 
might  lawfully,  and  was  required  by  the  statute  to  deal. 
Upon  what,  then,  is  the  relator's  contention  founded  ?  On 
February  13,  1885,  Maria  L.  Osbom,  the  widow,  and  children, 
heirs-at-law  of  one  Ogden  H.  Osborn,  in  consideration  of 
$25,  conveyed  to  him  by  quit-claim  deed  the  tax  lands  to 
which  reference  has  already  been  made,  and  Mana  L.  Osbom, 
the  administratrix  of  Ogden,  also  upon  the  same  consideration, 
assigned  to  him  all  the  interest  which  her  intestate  ever  had, 
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"  of,  in  and  to  any  tax  certificate,  or  to  any  privilege,  right  or 
benefit  under  any  tax  certificate  or  certificates,  and  to  any  and 
all  money  which  shonld  be  or  should  have  been  refunded  or 
repaid  to  said  Ogden  H.  Osbom  or  to  her  as  administratrix 
by  the  comptroller  of  the  State  of  New  York  for  any  redemp- 
tion from  tax  sale  or  cancellation  of  tax  sale,  or  as  grantee  or 
assignee  of  any  purchaser,  or  assignee  of  any  purchaser,  at  a 
tax  sale,  or  for  any  other  cause  whatever." 

Osbom  was  grantee  of  Viele  under  a  deed  bearing  date 
September  15,  1863,  acknowledged  February  28,  and  recorded 
in  the  proper  clerk's  office  July  6, 1864.  The  learned  counsel 
of  the  relator  argues  "  that  the  comptroller  had  notice  of  this 
deed,  and  so  is  estopped  from  setting  up  any  subsequent  pay- 
ments." But  I  find  no  evidence  of  that.  The  mere  record 
of  the  deed  was  not  notice.  Nor  is  there  any  foundation  for 
the  assertion  that  the  comptroller  recognized  its  existence  in 
any  way.  It  is  said  upon  the  relator's  points  that  '*  the 
comptroller  made  a  payment  to  Osbom  upon  the  deed  for  one 
lot  which  had  been  redeemed."  I  find  nothing  of  the  kind 
in  the  case,  and  the  folio,  to  which  alone  we  are  referred,  con- 
tains merely  a  description  of  the  lot,  and  in  substance  that  its 
sale  was  canceled  and  $15.68,  the  amount  due,  refunded  by 
the  comptroller  to  Ogden  H.  Osborn,  March  21, 1864.  Under 
what  circumstances,  or  why  this  was  done,  does  not  appear ; 
certainly  there  is  no  reference  to  a  deed  or  other  title  acquired 
by  Osbom.  It,  doubtless,  indicates  that  Osborn  was  in  some 
way  shown  to  be  entitled  to  the  money,  but  it  has  no  tendency 
to  show  that  he  was  thought  to  be,  or  that  he  claimed  to  be 
entitled  to  the  price  paid  for  any  other  lot,  or  to  be  the 
assignee  of  the  tax  title  or  the  sum  bid,  or  the  grantee  even 
of  the  purchaser,  or  of  the  assignee  of  the  purchaser.  If  any 
presumption  is  to  be  indulged  in,  it  is  that  he  made  no  such 
claim,  for  afterwards  and  in  the  same  year,  the  comptroller 
refunded  to  Viele  the  price  of  other  lots,  and  in  successive 
years  the  residue,  as  above  stated,  to  Viele  or  Peck.  There  is 
nothing  to  show  that  these  payments  were  not  made  and 
received  in  good  faith  and  under  the  belief  on  both  sides  that 
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Viele  and  Peck  were  entitled  to  them.  Their  conduct  indi- 
cates that.  On  the  contrary,  Osbom,  if  he  had  any  rights, 
slept  upon  them  so  long  that  he  must  be  deemed  to  have 
acquiesced  in  the  claim  of  Viele  and  of  Peck,  or  at  least  to 
have  consented  by  his  silence  and  inaction  to  the  dealings  of 
the  comptroller  with  them  as  the  lawful  assignees  of  the 
purchaser.  And  although  the  statute  of  limitations  does  not 
prevent  the  issuing  of  the  writ  of  numdcmiusy  the  damage  and 
inconvenience  resulting  from  the  lapse  of  time  are  to  be 
considered  and  the  writ  should  not  be  granted  after  the  period 
fixed  as  a  bar  for  actions  has  expired  {People  ex  rel.  Oas 
Light  Co,  v.  Common  Coimoilj  eupra\  and  if,  as  is  claimed 
in  behalf  of  the  relator,  he  has  no  other  legal  remedy,  his 
condition  in  this  respect  is  not  improved  by  that  circumstance. 
When  another  remedy  exists,  the  writ  will  not  issue.  It  may 
also,  in  the  discretion  of  the  court,  be  denied  when  the  delay 
in  moving  it  is  unreasonable,  although  it  falls  short  of  the 
time  given  for  commencing  actions,  but  after  that  time,  when 
the  delay  is  unexplained  and  unaccounted  for,  it  ought  not  to 
be  granted.  In  this  case  the  period  of  the  longest  limitation 
for  bringing  an  action,  was  permitted  to  pass.  Upwards  of 
twenty  years  from  the  discovery  of  the  invalidity  of  the  sale 
to  the  relator's  purchase.  If  any  right  at  any  time  existed  in 
the  relator's  assignor,  his  delay  in  enforcing  it  was  not  only 
unreasonable,  but  to  the  prejudice  of  others. 

Without  adverting  to  other  grounds  on  which  the  appellant, 
not  without  reason,  relies,  we  think  the  relator's  claim  too 
stale  to  justify  the  interference  of  a  court  in  its  favor.  The 
State  and  its  officers  are  entitled  to  no  less  protection  than  a 
private  litigant. 

The  order  of  the  General  Term  should,  therefore,  be 
reversed  and  the  order  of  the  Special  Term  affirmed,  with 
costs. 

All  concur. 

Ordered  accordingly. 
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In  the  Matter  of  the  Estate  of  Andbbw  Hood,  Deceased. 

The  failure  of  a  surrogate  to  make  flndings  of  fact  and  law  as  required  by 
the  Code  of  Ciyil  Procedure  (§  2545),  upon  the  trial  of  an  issue  of  fact 
before  him,  is  not  a  ground  of  objection  to  his  decision  on  appeaL  It  is 
the  duty  of  the  party  appealing  to  procure  to  be  made  such  findings  or 
refusals  as  will  present,  through  appropriate  exceptions,  the  question  he 
desires  to  argue;  if  he  omits  to  do  this,  no  question  is  presented  for  review. 

Although  under  a  will  it  is  possible  for  an  executor  to  exchange  the  char- 
acter for  that  of  trustee,  until  he  is  discharged  as  executor  by  decree  of 
the  surrogate  and  directed  to  hold  the  remaining  assets  as  trustee,  or  at 
least  until  there  has  been  a  payment  to  him  as  trustee,  a  new  account 
opened  and  kept  in  the  new  capacity  and  a  division  of  the  fund,  allotting 
to  different  beneficiaries  their  specific  proportions,  he  remains  as 
executor  only,  and  is  removable  as  such  for  misconduct  After  such 
removal,  upon  petition  of  his  successor,  the  Surrogate's  Court  has  Juris- 
diction to  compel  him  to  account  for  and  deliver  over  to  his  successor 
the  assets  in  his  hands     (Code  of  Civ.  Pro.  S§  2724,  2605.) 

(Argued  December  8,  1886  ;  decided  January  18. 1887.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  February  9, 
1886,  which  affirmed  an  order  of  the  surrogate  of  Westchester 
county  directing  Frederick  Hood,  as  late  executor  of  the  will 
of  Andrew  Hood,  deceased,  to  render  an  account,  and  also  an 
order  of  said  surrogate  directing  said  Frederick  Hood  to  pay 
over  to  the  remaining  executrix  the  sum  of  $31,775. 

The  material  facts  are  stated  in  the  opinion. 

Edward  P.  Wilder  and  A,  J.  Dittenhoefer  for  appellant. 
The  surrogate  had  no  authority  to  direct  the  appellant  to 
render  an  account  as  executor.  {In  re  Hood^  90  N.  Y-  613 ; 
98  id.  371 ;  UKlman  v.  Uhlman,  51  Supr.  Ct.  361.)  The 
action  pending  in  Kings  county  for  an  accounting  is  a  bar  to 
this  proceeding.  (Eedf .  on  Surrogates  [2d  ed.]  642 ;  Chrystie 
V.  Libber/,  5  Abb.  Pr.  [N.  S.]  192;  Wolf  y.  Ualcyney,  12 
Hun,  207.)  The  surrogate  exceeded  his  authority  in  sustain- 
ing the  unverified  objections.  {In  re  Metzger,  1  Bradf .  265 ; 
Bainhridge  v.  McCuUough^  3  Sup.  Ct.  468 ;  In  re  Frazer^ 
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17  W.  D.  129;  92  N.  T.  239;  OarroU  v.  JBiighes,  5  Eedf. 
337 ;  BougUon  v.  Flmt,  74  N.  Y,  476 ;  Freeman  v.  Kellogg, 
4  Eedf.  218 ;  In  re  Jones,  24  Week.  Dig.  333 ;  In  re  Rood, 
98  N.  T.  372.)  The  provision  of  the  will  directing  the 
executors  to  pay  out  of  the  income  of  the  "  Eagle  buildings  ^' 
$2,000  annually  to  the  widow  of  the  testator  for  life,  after 
paying  the  expenses  for  repairs,  insurance,  taxes,  etc.,  on  the 
property ;  and  if  they  deemed  it  advantageous  to  do  so  to  seU 
the  property  and  invest  the  sum  realized  from  the  sale  for  the 
purpose  of  creating  a  fund  from  which  to  pay  said  annuity 
created  a  trust  {Bailey  v.  Bailey,  28  Hun,  603 ;  Rurlburt  v. 
Durant,  88  N.  T.  121 ;  Marke  v.  McGVynn,  id.  375 ;  Laytin 
V.  Damdson,  95  id.  263  ;  In  re  Hood,  98  id.  372 ;  Phoenix  v. 
Zvoingston,  101  id.  461.)  The  respondent,  being  a  coexecutor 
and  jointly  liable  with  the  appellant,  cannot  call  upon  him  to 
account  for  and  recover  from  him  the  full  amount  of  the 
devastavit.  {Suydam  v.  Bastodo,  21  Rep.  403 ;  Farle  v. 
JEarle,  93  K  T.  104-117;  Adair  v.  Brimmer,  74  id.  539; 
Zaroe  v.  Douglas,  2  Beav.  308 ;  Sohenk  v.  Schenk,  1  Green, 
181 ;  In  re  Rugg,  24  Week.  Dig.  374.)  The  failure  to  make 
any  findings  of  fact  or  conclusions  of  law  renders  the  pro- 
ceeding irregular.    (Code  of  Civ.  Pro.  §  2545.) 

John  J.  Macklin  for  respondent.  Where  an  executor  is 
removed,  the  remaining  executor,  where  there  is  one,  or  a 
party  in  interest,  may  cite  him  to  render  an  account  of  all 
moneys  received  by  him  or  with  which  he  is  chargeable. 
(Code,  §§  2603,  2605,  2724,  2727,  subd.  2 ;  OerouLdy.  Wilson, 
81  N.  T.  573.)  The  pendency  of  the  Kings  county  suit  was 
not  a  bar.  {Hood  v.  Hood,  85  N.  Y.  565  ;  Howell  v.  Cham- 
herlain,  60  id.  272 ;  Dawley  v.  Brovm,  77  id.  390 ;  Rogers 
V.  King,  8  Paige,  211 ;  Kuniz  v.  MoNeH,  1  Denio,  436;  In 
re  Hood,  27  Hun,  671 ;  8.  C,  98  N.  T.  363,  369.)  Where 
the  issue  raised  by  the  exception  is  whether  the  payment  or 
investment  was  authorized  by  law  or  the  will,  the  burden  of 
showing  the  propriety  of  the  investment  remains  with  the 
executor.    (Eedf.  Pr.  500,  780.)    The  surrogate  was  right  in 
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denying  the  motion  for  an  adjournment.  The  excuse  was 
insufficient ;  to  grant  it  or  not  was  clearly  discretionary,  and 
the  General  Term  having  affirmed  the  ruling  it  is  not 
reviewable  here.  {Oreenleaf  v.  BrooTclyn  F.  Co,^  23  Week. 
Dig.  423;  Smith  v.  Alker,  102  N.  T.  87.)  Waste  and  mis- 
application of  the  assets  were  clearly  shown,  and  the  surrogate 
was  bound  to  order  their  replacement.  {Hood  v.  Hood.  85 
N.  Y.  678.) 

Finch,  J.  The  petition  presented  to  the  surrogate  asserted 
as  the  ground  of  the  relief  sought,  that  Frederic  Hood  and 
'the  petitioner  had  been  originally  appointed  executor  and 
executrix  of  the  last  will  of  Andrew  Hood ;  that  the  letters 
testamentary  issued  to  Frederic  Hood  had  been  revoked  for 
his  misconduct,  leaving  the  petitioner  sole  remaining  repre- 
sentative of  the  estate ;  that  previous  to  such  revocation  and 
about  January,  1869,  the  said  executor  had  collected  bonds 
and  mortgages  which  were  assets  in  iiis  hands  amounting  to 
between  forty  and  fifty  thousand  dollars ;  and  upon  these  facts 
the  petitioner  asked  for  an  order  that  the  removed  executor 
account  for  and  deliver  over  to  the  executrix  the  assets  remain- 
ing in  his  hands.  The  Code  authorizes  the  surrogate  to  caU 
an  executor  or  administrator  to  account  where  the  letters 
nave  been  revoked  (§  2724), "^nd  more  specifically  provides 
that  "the  surrogate's  court  has  the  same  jurisdiction  upon 
the  petition  of  the  successor  or  of  a  remaining  executor, 
administrator,  guardian  or  trustee,  to  compel  the  person  whose 
letters  have  been  revoked  to  account  for  or  deliver  over  money 
or  other  property  and  to  settle  his  account,  which  it  would  have 
upon  petition  of  a  creditor  or  person  interested  in  the  estate, 
if  the  term  of  office  conferred  by  the  letters  had  expired  by 
its  own  limitation."  (§  2605.)  Upon  the  petition  filed  the 
surrogate  had  jurisdiction  to  grant  the  relief  sought.  The 
executor's  answer  alleged  that  he  had  accounted  before  the 
surrogate  in  1869,  for  all  assets  held  by  him  in  that  character, 
and  that  thenceforward  he  retained  the  balance  in  his  hands 
as  testamentary  trustee.  Other  defenses  were  pleaded  but 
SicKBLs  — Vol.  LIX.      14 
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need  not  be  here  stated  for  reasons  which  will  appear.  On 
the  hearing  the  surrogate  made  an  order  requiring  the 
appellant  to  account  as  executor,  and  the  latter  having  filed 
an  account  the  surrogate  made  a  final  order  adjudging  that  the 
appellant  held  nearly  thirty  thousand  dollars  received  as 
executor  which  he  should  pay  over  to  the  petitioner.  From 
each  of  these  orders  which  have  been  affirmed  by  the  General 
Term  the  removed  executor  appeals.  Whether  the  order  to 
account  was  merely  preliminary,  or  final  in  so  far  as  it 
adjudged  the  character  in  which  the  assets  were\held  {In  re 
HaUey^  93  -N".  1: .  48),  is  of  no  consequence  in  view  of  the 
fact  that  the  appeal  from  the  order  finally  rendered  by  its 
terms  brings  up  for  review  the  order  to  account. 

The  return  shows  that  the  surrogate  made  no  findings  of 
fact  or  law  as  is  now  required  (Code,  §  2545 ;  Angevine  v. 
Jack807iy  103  N.  Y.  470),  and  that  no  exceptions  were  taken  to 
his  decision  or  decree  in  any  form.  But  on  the  hearing  and 
during  its  progress  three  exceptions  were  taken  and  only 
three.  These  raise  the  sole  questions  available  to  the  appellant 
in  this  court.  His  own  counsel  suggest  the  absence  of 
requisite  findings,  insisting  that  for  such  cause  tlie  decree  is 
irregular.  That  does  not  follow.  It  is  the  duty  of  the  party 
appealing  to  procure  to  be  made  such  findings  or  refusals  as 
will  present,  through  appropriate  exceptions,  the  questions 
which  he  desires  to  argue.  If  he  suffers  this  necessary  step 
to  be  omitted  he  will  find  himself  without  the  means  of 
reviewing  the  rulings  of  which  he  complains.  The  three 
exceptions  taken  are,  therefore,  the  sole  basis  and  mark  the 
limits  of  this  appeal. 

These  were,  first,  to  the  admission  of  the  order  revoking 
the  executor's  letters  testamentary ;  second,  to  a  ruling  which 
sustained  an  objection  to  an  inquiry  whether  he  had  acted  as 
executor  since  the  decree  of  1869 ;  and  third,  to  the  question 
what  he  had  done  with  the  bonds  and  mortgages  left  in  his 
hands  after  that  decree.  The  first  two  exceptions  are  with- 
out merit,  and  indeed  are  not  relied  upon  or  argued  in  the 
appellant's  brief.     The  third  exception  raises  the  only  ques- 
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tion  open  for  consideration.  The  ground  of  objection  stated 
was  that  after  the  defendant's  final  accounting  in  1869  his 
responsibility  as  executor  ceased,  and  the  funds  in  his  hands 
were  held  by  him  as  trustee,  and  what  became  of  them  was 
totally  immaterial  on  a  proceeding  against  hrai  as  executor. 
But  this  defense  we  have  already  held  to  be  untenable. 
When  the  case  was  first  before  us  (85  N.  Y.  561),  we  decided 
that  by  the  will  of  Andrew  Hood  there  was  an  equitable  con- 
version of  the  real  estate  into  personalty,  and  that  for  the 
proceeds  of  its  sales  the  executor  was  accountable  in  that 
capacity.  At  a  later  period  th©  order  revoking  his  letters 
testamentaiy  came  up  for  review  (98  N.  T.  363),  ana  we  then 
held,  passing  by  the  inquiry  whether  under  the  will  it  was 
possible  for  him  to  exchange  the  character  ot  executor  for 
that  of  trustee,  that  he  had  not  effected  such  exchange,  and 
remained  executor  only  and  removable  as  such  for  his  mis- 
conduct in  that  capacity.  We  pointed  out  that  on  the 
accounting  in  1869  he  was  not  discharged,  was  not  directed 
to  hold  the  remaining  assets  as  trustee,  was  not  credited  with 
such  transfer  and  his  account  thereby  balanced,  but  the  decree 
entered  directed  as  to  the  assets  remaining  that  "the  said 
executor  shall  hold  and  invest  pursuant  to  the  powers  and 
directions  contained  in  said  last  will  and  testament."  There 
had  been  no  payment  to  the  defendant  as  trustee,  no  new 
account  opened  and  kept  in  the  new  capacity,  and  no  separa- 
tion or  division  of  the  fund  allotting  to  the  beneficiaries  their 
exact  and  specific  proportions.  If  the  question  had  respected 
commissions  it  was  shown  that  our  own  decisions  would  have 
compelled  us  to  hold  that  the  defendant  could  not  be  entitled 
to  them  in  the  character  of  trustee.  Our  decision  interme- 
diate the  two  referred  to  does  not  affect  the  present  appeal, 
since  the  removal  of  the  executor  is  a  new  fact  which  has 
occurred  since  the  decree  of  1869  and  brin'gs  with  it  new 
rights  and  responsibilities. 

The  order  and  decree  should  be  affirmed  with  costs. 

All  concur. 

Order  affirmed. 


108 


Fairbanks  t;.  Sabgbnt. 


[Jan., 


Statement  of  case. 


101    106 

117  S:a 

118  858 
Xlk    108 
125    853 
104    106' 
ISO    144 

104    106 
137    466 
1S7    540 

104       108 

147       288 

104    1081 

8117    820 

162    552 

104    108 

167    207 

104     108 

dl69  »324 

LsLAifD  Fairbanks,  Jr.,  Appellant,  v.  Winthbop  Sargent, 
as  execator,  etc.,  KespondeDt. 

Where  the  owner  ot  a  chose  In  action,  afier  a  transfer  for  a  good  con- 
sideration of  an  interest  therein  to  one  person,  assigns  and  transfers  the 
same  to  a  bona  Jide  purchaser  with  authority  to  coilect,  the  latter  is  not 
entitled  to  retain  the  whole  proceeds  of  collection.  The  first  transferee 
acquires  an  equitable  lien  upon  the  proceeds  of  collection  to  the  extent 
of  the  interest  transferred  to  him:  the  second  transferee  takes  subject 
to  such  lien,  and  an  action  is  maintainable  against  him  to  enforce 
the  same. 

As  between  different  assignees  of  a  chose  in  action  by  express  assignmeni 
from  the  same  person,  the  one  prior  in  point  of  time  will  be  protected 
although  he  has  given  no  notice  of  such  assignment  to  either  the  subse- 
quent  assignee  or  the  debtor. 

One  U.,  bemg  the  owner  of  a  claim  resting  in  open  account  against  Z., 
who  disputed  nis  liability,  entered  into  a  contract  with  plaintiff,  an 
attorney,  by  which,  among  other  things,  it  was  agreed  that  plaintiff,  for 
his  services  in  endeavoring  to  collect  the  claim  should,  in  case  suit  was 
brought  thereon,  have  one- third  of  whatever  should  be  collected  or  in 
any  way  realized  thereon.  U.  retained  the  right  to  decide  upon  the 
terms  and  mode  of  settlement  and  to  name  the  attorney,  in  case  suit 
was  brought  in  another  State.  Plaintiff  thereafter,  by  the  direction  of 
U.,  caused  suit  to  be  brought  upon  the  claim  in  New  Jersey,  through  an 
attorney  selected  b^  U.,  and  while  such  suit  was  pending,  the  latter,  by 
a  written  assignment,  absolute  in  form,  made  without  plaintiff's  assent 
or  knowledge,  transferred  his  interest  in  the  claim  to  ti.,  at  whose 
request  \J.,  agreed  to  a  settlement  by  authorizing  S.  to  accept 
certain  bonds  in  satisfaction  of  the  claim.  In  pursuance  of  this 
agreement,  U.  directea  the  attorneys  In  New  Jersey  to  discontinue 
the  suit,  and  executed  a  release  of  all  claims  against  Z.,  to  be 
delivered  to  him  upon  his  delivery  of  the  said  bonds  ;  S.  executed  a 
a  release  of  all  his  claims  against  U.  and  reassignments  of  certain  other 
claims  held  by  him  also  as  collateral,  which  were  considered  of  no  value, 
to  be  delivered  to  U.,  after  he  should  have  received  and  forwarded  the 
bonds  to  8.  The  arrangement  was  consummated,  and  8.  received  the 
bonds  in  ignorance  of  any  interest  of  plaintiff  in  the  claim.  Held, 
that  an  action  was  maintainable  on  the  part  of  plaintiff  to  recover  one- 
third  of  the  bonds  so  received  by  8.,  or  the  value  thereof ;  that  the 
agreement  between  plaintiff  and  U.  constituted  an  equitable  assignment 
and  gave  plaintiff  an  equitable  lien  upon  the  proceeds  of  the  settlement 
to  the  extent  of  the  one-third,  and  8.  took  subject  to  such  interest  ;  that 
It  was  not  necessary  in  order  to  make  such  assignment  or  lien  valid,  that 
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DOtice  thereof  should  be  given  to  the  debtor;  and  that  the  facts  that  U. 
xsserved  the  right  to  name  the  attorney  to  bring  the  suit,  and  to  determ- 
ine the  terms  and  mode  of  settlement  did  not  in  any  manner  detract 
from  the  validity  of  the  agreement  with  plaintiff  as  an  equitable  assign- 
ment 

The  case  of  Bush  v.  Zathr^p  (22  N.  Y.  535),  stands  in  full  force  save  as 
modified  by  subsequent  decisions,  excluding  from  the  operation  of  the 
principles  there  laid  down  the  case  of  a  purchase  in  good  faith  of  a 
non-negotiable  instrument  from  an  assignee  of  the  real  owner  upon 
whom  such  owner  has  conferred,  by  his  assignment,  the  apparent 
absolute  ownership,  where  the  purchase  has  been  made  in  reliance 
upon  such  apparent  ownership. 

Also,  held,  that  the  real  nature  of  the  transaction  between  U.  and  S.  was 
not  a  transfer  from  the  former  to  the  latter  of  the  securities  received 
from  Z. ,  but  that  S. ,  in  fact  and  in  law,  received  them  from  Z. 

It  seems,  that  even  if  it  could  be  held  that  S.  received  from  U.  the  said 
bonds,  he  was  not  a  bona  fde  holder,  as  they  were  not  acquired  by  him 
for  a  valuable  consideration  or  in  the  ordinary  course  of  business. 

Fairbanks  v.  Sargent  (39  Hun,  588)  reversed. 

(Argued  December  8,  1886;  decided  January  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  March,  1886,  which  affirmed  a  judg- 
ment in  favor  of  defendant,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term.     (Reported  below,  39  Hun,  588.) 

This  action  was  originally  brought  against  Henry  W. 
Sargent,  the  present  plaintiff's  testator,  to  recover  one-third 
of  forty  bonds  to  which  one-third  interest  plaintiff  claimed  a 
right  as  equitable  assignee. 

The  material  facts  are  stated  in  the  opinion. 

A,  C.  Brown  for  appellant.  The  bonds  were  non-negoti- 
able. (1  Burrill's  Law  Diet.  [Bills  Single  and  Penal] ;  2  id. 
470 ;  Bouviers'  Law  Diet.  [Bills  Obligatory] ;  Farmers  <& 
Jfech^a  JBk.  Y.  Grenier^  2  Sergt.  &  Rawle,  115;  Arnold  v. 
B.  R.  r.  U.  B.  B.  Co.,  5  Duer,  207 ;  Bodges  v.  Shider,  22 
N.  T.  114;  1  Pars,  on  Con.  26;  Chit,  on  Bills,  marg.  166; 
Cflark  V.  Farmer's  Woolen  Mfg  Co.,  15  Wend.  256 ;  Warren 
V.  Lynch,  5  John.  239 ;  Heifer  v.  Alden,  3  Min.  332 ;  Covell 
V.   Tradesman's   Bk.,   1  Paige,  131;    Foster  v.  Floyd,  4 
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McCord,  [S.  C]  159;  Conine  v.  Junction^  etc^  3  Houet. 
[Del.]  288 ;  Hooker  v.  Oallagher^  6  Fla.  357 ;  Dinmiore  v. 
Dunrxin,  57  N.  T.  573,  577;  Walker  v.  ScoU,  13  Ark 
644-647 ;  MiUer  v.  Mclntyre^  9  Ala.  638  ;  Sayre  v.  Lucaa^ 
2  Stew.  [Ala.]  259 ;  Parfe  v.  Duke,  2  McCord,  [S.  C]  381 ; 
Mann  v.  Sutton,  4  Rand.  [Va]  253;  Brown  v.  Jardahly 
[Minn.]  18  Rep.  278;  (9sJ(>m  v.  Hestlera,  36  O.  St.  99; 
Biddle  on  Law  of  Stock  Brokers,  157 ;  Martin  v.  Cole,  9 
Hun,  98 ;  Rawaon  v.  Davidson,  49  Mich.  607 ;  Birkenhead 
V.  Brown,  5  Hill,  635,  646 ;  G^Zyn  v.  Baker,  13  East  509 ; 
Couch  V.  Cr^i^  Fonder  of  England,  29  L.  T.  R.  [N.  S.] 
259-265;  Edw.  on  Bills,  [2d  ed.]  marg.  209;  Hopkins  v. 
B,  R.  Co.,  3  Watts  &  Sarg't  410 ;  Railroad  Co.  v.  Howard, 
7  Wall.  415 ;  Richards  v.  Waring,  39  Barb.  42  1  Keyes, 
576 ;  Daniel  on  Neg.  Inst.  [3d  ed.]  488.)  Even  if  the  bonds 
of  individuals  are  negotiable  the  bonds  in  question  were  not 
within  that  description,  nor  were  they  in  the  form  of  negoti- 
able instruments.  (Daniel  on  Neg.  Inst.  [3d  ed.]  §§91, 
50,  79,  263.)  These  non-negotiable  bonds  were  choses  in 
action,  and  Sargent  was  the  assignee  thereof  of  Underwood. 
But  the  assignee  of  a  chose  in  action  can  take  no  greater  right 
or  interest  than  his  assignor  possessed,  and,  except  in  the  case 
of  negotiable  paper,  is  chargeable  with  all  the  equities  that 
apply  to  him,  and  this  is  so  even  though  he  purchases  with- 
out notice  and  for  value.  {Ely  v.  McKnight,  30  How.  Pr. 
97 ;  Cominercial  Bk.  of  Rochester  v.  Colt,  15  Barb.  506 ; 
Blydenhurgh  v.  Thayer,  3  Keyes,  295 ;  Weaver  v.  Borden, 
49  N.  Y.  286 ;  MecKs.  Bk.  v.  N.  T.  <&  N.  H.  R.  R,  Co., 
13  id.  629 ;  CaUxman  v.  Edwards,  32  id.  486 ;  Anderson  v. 
Nichols,  28  id.  603 ;  BaUard  v.  BurgeU,  40  id.  314 ;  Lewin 
on  Trusts  [5th  Eng.  ed.]  619  ;  Mangles  v.  Dixon,  3  H.  of  L. 
Cases,  702,  731 ;  F<yrd  v.  White,  16  Beav.  120 ;  PhiUips  v. 
Phillips,  4  De  G.,  F.  <fe  J.  208.)  If  the  bonds  were  negoti- 
able, and  it  were  material  whether  or  not  Sargent  took  them 
with  notice,  or  whether  or  not  he  paid  value  for  them,  as 
matter  of  law,  he  had  suflScient  notice  of  plaintiffs  claim  and 
he  paid  no   value  for  the   bonds,  although  the  trial  court 
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found  to  the  contrary.  {Taylor  y.  Bates,  6  Cow.  876; 
Ogilvie  v.  J^erson^  6  Jnr.  N.  S.  970 ;  Dunn  v.  Homhecky 
72  N.  Y.  80,  89 ;  FuUon  BJc.  v.  N.  T.  <&  S.  C.  Co.,  4  Taige, 
128.)  Sargent,  by  receiving  the  bonds  from  Gray,  ratified 
the  acts  of  Gray,  and  so  constituted  him  his  agent,  even  if 
Gray  had  had  no  authority  to  act  for  him  prior  to  the  settlement. 
{Meehan  v.  Forrester^  52  N.  Y*.  277;  Jennings  v.  Moore^ 
2  Vernon,  609.)  The  agreement  between  the  plaintiff  and 
Underwood  was  lawful.  They  had  a  right  to  determine  the 
measure  and  mode  of  compensation  to  be  made  to  the  plaintiff 
for  his  services.  {Rooney  v.  Second  Ave,  R.  R.  Co.,  18  N.  Y. 
368,  373;  Ely  v.  Cooke,  28  id.  365;  S.  C.  [below]  2  Hilt. 
406 ;  Coughlin  v.  N.  Y.  C.  cSk  H.  R,  R.  R.  Co.,  71  K  Y. 
443,  449  \, Fowler  v.  Callan,  102  id.  395.) 

John  Clinton  Cray  for  respondent.  The  agreement  be- 
tween plaintiff  and  Underwood  constituted  no  assignment  of 
the  action  against  Zabriskie  to  plaintiff,  nor  of  the  proceeds 
of  any  settlement  or  judgment  therein.  {Trist  v.  Child,  21 
Wall.  [U.  tS],  441 ;  Rogers  v.  Eosaok's  Esfrs.,  18  Wend., 
334;  Royt  v.  Story,  3  Barb.  264;  Bradley's  Case,  Ridg. 
Rep.  temp.  Hardwicke,  194 ;  Williams  v.  IngersoU,  89  N.  Y. 
518 ;  Wright  v.  Wright,  70  id.  96 ;  Pulver  v.  Harris,  52  id. 
73.)  The  agreement  vested  in  plaintiff  no  title  or  property 
in  the  Zabriskie  suit  which  he  could  assert,  nor  was  it  any 
appropriation  of  the  funds  or  proceeds  to  be  recovered. 
{Bradley^ s  Case,  Ridg.  Rep.  temp.  Hardwicke,  194,  Roger  v. 
Eosacks  Ex?r.j  18  Wend.  334;  Hoyt  v.  Story,  3  Barb.  264.) 
Where  no  absolute  necessity  exists,  the  court  will  not  pre- 
sume a  trust.  {Cook  v.  Fountain,  3  Swanst.  591.)  Even 
where  the  attorney  of  record  claims  a  lien  under  an  agree- 
ment respecting  his  compensation,  it  must  be  made  to  appear 
that  notice  of  the  agreement  was  given,  where  the  cause  of 
action  is  assignable.  {Walsh  v.  Flaibush,  etc,,  R.  R.  Co.,  11 
Hun,  190 ;  Coughlin  v.  N.  Y.  C.  (&  E.  R.  R.  R.  Co,,  71  N. 
Y.  444.)  The  facts  disclose  nothing  more  than  a  simple  and 
legitimate  transaction  between  Sargent  as  creditor  and  Under- 
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wood  as  debtor,  whereby  Underwood  obtained  a  compromise 
with  Sargent,  and  by  paying  $20,000  released  his  collaterals 
and  undue  note,  and  got  a  fall  release  of  all  claims  and 
demands,  etc.  (Bapheal  v.  Bk.  ofEnglaTidy  17  0.  B.  161.)  For 
motives  of  policy  and  for  the  sake  of  safety  in  commercial 
transactions,  the  court  should  not  interfere  with  defendant's 
possession  of  the  bonds  in  question  for  they  were  negotiable 
coupon  bonds,  payable  to  bearer,  and  passed  by  delivery. 
{Murray  v.  LardneVy  2  Wall.  110;  Mercer  Co.  v.  Haclcett^  1 
Wall.  83 ;  Oelpedke  v.  Dubuque  CUy^  id.  206 ;  Grcmt  v. 
Vaughcm,  3  Burr.  15,  16 ;  CoUifis  v.  MaHin,  3  B.  <fe  P.  64:6 ; 
Brainard  v.  N.  T.  db  E.  B.  E.  Co.,  25  N.  T.  498;  In 
re  Ldandj  6  Benedict  [N.  S.]  175.)  The  equities  of  the 
plaintiff  are  not  equal  to  the  equities  of  the  defendant.  Sar- 
gent has  the  best  equity  because  he  parted  with  his  property. 
{Rice  V.  Rice^  2  Deering,  73 ;  Colyer  v.  Finchy  5  H.  L. 
Cases,  905,  920;  Livingstan  v.  Dean^  2  Johns.  Ch.  479; 
Murray  v.  Lylhum^  id.  441 ;  Taylor  v.  Oitt^  10  Barr,  428  ; 
Mott  V.  Clarh^  9  id.  399.)  The  defendant  is  in  the  position 
to  avail  himself  of  the  plea  that  his  testator  was  a  hona  fide 
holder  for  value  without  notice,  and  it  is  now  well  settled 
that  such  a  plea  is  available  for  the  protection  of  an  equitable, 
as  well  as  a  legal  holder.  {Moore  v.  Met.  Bk.  55  N.  Y.  41 ; 
McNeill  V.  Tenth  Nat.  Bk.,  46  id.  325  ;  Park  Bk.  v.  Watson, 
42  id.  490 ;  Bay  v.  Coddington,  20  Johns.  637 ;  Colyer  v. 
Finch,  5  H.  L.  Oases,  920.)  The  plaintiff  suffered  Under- 
wood to  retain  all  the  indicia  of  property  and  ownership  and 
to  the  world  he  appeared  as  the  absolute  owner  of  the  claim 
and  the  recovery.  {Queen  v.  Shropshire  Co.,  L.  R.  8  Q.  B. 
420,  441,  442.)  The  plaintiff  can,  in  no  event,  recover 
because  the  payment  of  the  bonds  to  Sargent  was  not  merely 
to  cancel  a  pre-existing  indebtedness.  (Willard's  Eq.  Jur. 
[Rev.  ed.]  §  256 ;  Coddmgton  v.  Bay,  20  Johns.  637 ;  Ifa/r- 
rington  v.  Frankfort  Bk.  24  Barb.  554 ;  Park  Bk.  v.  Watson, 
42  K  Y.  490 ;  Lavyrence  v.  Clarke,  36  id.,  128.)  Where  the 
true  owner  holds  out  another,  or  allows  him  to  appear  as  the 
owner  of,  or  as  having  full  power  of  disposition  over  the  prop- 
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erty,  and  innocent  third  parties  are  thns  led  into  dealing  with 
such  apparent  owner,  they  will  be  protected.  \MoNeil  v. 
Tmtk  Nat.  Bk.  46  N.  Y.  325 ;  Moore  v.  Met.  Nat  Bk.  65 
id.  41.^ 

KuGER,  Oh.  J.  The  principal  question  presented  by  this 
appeal,  when  reduced  to  its  simplest  form,  is  whether  a  part 
owner  of  a  chose  in  action,  having  authority  to  collect  it,  is 
entitled  to  retain  the  whole  proceeds  of  such  collection  as  a 
honajide  purchaser,  if  received  by  him  in  negotiable  securities 
from  the  debtor. 

"Were  it  not  that  the  courts  below  have  answered  affirma- 
tively, we  would  have  hardly  supposed  a  contrary  conclusion 
susceptible  of  reasonable  doubt. 

Other  questions,  incidentally  involved,  also  appear  from  the 
facts,  which,  as  found  by  the  court,  are  substantially  as  follows : 
In  January,  1869,  Underwood  owned  a  claim,  resting  in 
open  account,  against  2iibriskie,  arising  out  of  stock  trans- 
actions between  them,  upon  whicti  he  claimed  a  balance  duo 
him  exceeding  $100,000.  2iibriskie  disputed  his  liability 
thereon  and  Underwood,  not  being  able  to  obtain  payment, 
entered  into  a  contract  in  writing  with  the  plaintiff,  an  attorney 
residing  in  the  city  of  New  York,  by  which  it  was  agreed 
between  them,  that  the  said  Fairbanks,  for  his  services  in 
endeavoring  to  collect  certain  claims  owned  by  Under- 
wood, among  which  was  that  against  Zabriskie,  **  is  to  have 
one-sixth  of  whatever  amount  of  money,  securities,  or  prop- 
erty shall  be  received  on  account  of  such  claims  as  shall  be 
settled  without  suit,  and  one-third  of  whatever  amount  of 
money,  securities  or  property  shall  be  collected,  or  in  any 
way  be  realized  or  received  (whether  on  settlement  or  without 
settlement),  on  account  of  such  of  said  claims  as  shall  be  put 
in  suit,  either  in  this  or  any  other  State  or  country,"  said 
Underwood  "  is  to  decide  upon  the  terms  and  mode  of  settle- 
ment as  to  each  and  every  of  said  claims,  whether  such  settle- 
ment be  before  or  after  suit  brought;"  also  to  determine 
whether  or  not  suits  should  be  brought,  and  if  brought  out- 
SioKSLs  — Vol.  LIX  16 
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side  of  the  State,  to  determine  who  should  be  the  attorney 
therein. 

In  January  thereafter  Fairbanks,  by  Underwood's  direction, 
caused  suit  to  be  brought  to  recover  the  claim  against  Zabriskie 
in  a  court  of  competent  jurisdiction  in  the  State  of  New 
Jersey,  that  being  the  State  where  Zabriskie  resided,  and  the 
action  was  steadily  prosecuted  by  Fairbanks  until  it  was  settled 
as  hereafter  stated. 

In  1871  Underwood  being  indebted  to  Henry  W.  Sargent, 
the  defendant's  testator,  by  an  assignment  in  writing,  absolute 
in  form,  transferred  his  claim  against  Zabriskie  to  Sargent  as 
collateral  security.  On  or  about  June  18,  1872,  Underwood, 
at  the  urgent  request  of  Sargent,  and  without  the  knowledge 
of  the  plaintiff,  agreed  to  a  settlement  of  the  claim  against 
Zabriskie  by  authorizing  Sargent  to  accept  from  him  forty 
bonds,  being  part  of  a  series  of  200,  for  $500  each,  having 
nine  coupons  for  the  payment  of  half  yearly  installments  of 
interest  payable  to  bearer,  attached  to  each,  and  purporting  to 
be  made  by  one  Sarah  R.  Haight,  as  executrix  of  the  estate  of 
Eichard  K.  Haight,  her  deceased  husband.  By  these  bonds 
Sarah  R.  Haight  agreed,  as  executrix,  at  a  specified  time  to 
pay  the  same  and  also  to  pay  semi-annual  interest  thereon 
according  to  the  terms  of  said  coupons,  and  also  represented 
thereby  that  she  had  secured  such  payments  by  a  trust  mort- 
gage executed  by  her  as  executrix,  upon  certain  real  estate 
situated  in  the  city  of  New  York  and  represented  to  be 
property,  belonging  to  the  estate  of   Richard  K.  Haight. 

In  pursuance  of  this  agreement  Underwood  wrote  and 
delivered  to  one  Gray,  the  agent  of  Zabriskie,  a  written  order 
addressed  to  the  attorneys  in  New  Jersey  who  had  charge  of 
the  action  against  Zabriskie,  stating  that  the  action  had  been 
settled,  and  directing  them  to  discontinue  it  upon  payment  by 
Zabriskie  of  their  costs  and  charges  and  those  of  the  referee. 
Underwood  also,  at  or  about  the  same  time,  executed  and 
delivered  a  release  of  all  claims  against  Zabriskie,  to  Gray  to 
be  delivered  to  Zabriskie,  upon  payment  of  the  sum  agreed 
upon  for  such  settlement. 
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Aboat  June  eighteenth  Sargent,  through  his  agent  Monell, 
also  delivered  to  Gray  a  duly  executed  release  from  Sargent 
to  Underwood,  of  all  claims  and  demands  which  Sargent 
had  against  Underwood,  and  also  executed  reassignraents  of 
the  securities  received  by  him  from  Underwood  as  collateral, 
with  instructions  to  Gray  to  deliver  them  to  Underwood  after 
he  should  have  received  and  forwarded  to  Sargent,  the  bonds 
received  in  settlement. 

It  also  appears  from  the  evidence  that  Zabriskie  had  notice  of 
the  assignment  of  the  claim  to  Sargent,  previous  to  the  settle- 
ment, and  authorized  the  delivery  of  the  bonds  to  Sargent 
upon  receiving  a  discharge  from  his  liabilities  to  Underwood. 

It  must,  under  the  findings  of  the  trial  court,  also  be 
assumed  that  neither  Sargent  nor  Monell,  at  the  time  of  such 
settlement,  had  any  knowledge  of  the  interest  in  the  proceeds 
thereof,  which  was  claimed  by  the  plaintiff. 

Under  these  circumstances,  Fairbanks  brings  this  action 
against  Sargent  to  recover  one-third  of  the  bonds  so  received, 
or  the  value  thereof,  upon  the  ground  that  the  agreement 
between  him  and  Underwood  constituted  an  equitable  assign- 
ment of  one- third  otthe  property  received  on  such  settlement. 

The  first  question  in  the  case  is  as  to  the  nature  and  extent 
of  the  right  taken  by  Sargent  in  the  2iibri8kie  claim  by  virtue 
of  the  assignment  thereof  to  him  by  Underwood,  and  the 
rights  growing  out  of  the  subsequent  transactions  between 
the  parties. 

Inasmuch  as  the  Zabriskie  claim  was  evidenced  by  no 
written  acknowledgment  from  the  debtor  and  was  disputed 
by  him,  and  was,  from  its  nature,  incapable  of  physical  posses- 
sion or  manual  delivery,  no  assignee  from  Underwood  would 
acquire  any  superior  right  over  any  other  assignee,  by  virtue 
of  any  possession  or  apparent  ownership  of  the  claim  by  his 
assignor.     {MuUer  v.  Pondir,  55  N.  T.  332.) 

One  assignee  of  such  a  claim  from  the  owner  must  neces- 
sarily acquire  the  same  interest  in  it  that  any  other  assignee 
does,  and  that  is,  in  the  absence  of  other  controlling  equities, 
an  interest  subject  to  the  rule  that  he  who  is  prior  in  point  of 
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time  is  prior  in  right.  Such  a  claim  is  at  common  law  non- 
assignable, and  its  assignee,  takes  by  virtue  of  an  assignment 
thereof,  an  equitable  interest  only,  which  must  be  governed  by 
equitable  rules  for  its  protection  and  enforcement.  (Moore  v. 
Met.  Bk.j  56  N.  T.  41;  Ford  v.  White,  16  Beavan,  120; 
FhiUip  V.  PhiUip,  4  De.  G.  F.  &  J.  208.) 

It  is  undoubtedly  the  general  rule  that  the  assignee  of  a 
chosia  in  action  takes  it  subject  to  all  the  equities  existing 
against  it  in  the  hands  of  his  ^signer,  and  can  acquire  no 
greater  right  or  interest  therein  than  belonged  to  his  transferror. 

It  was  said  by  Judge  Denio,  in  Bt^h  v.  Lathrop  (22 
N.  T.  635),  that  "  the  purchaser  of  a  chose  in  action  takes 
the  interest  purchased  subject  to  all  the  defenses,  lescal  and 
equitable,  of  the  debtor  who  issued  the  security.  *  *  -» 
In  the  transmission  of  property  of  any  kind  from  one  person 
to  another,  the  former  owner  can,  in  reason,  only  transfer 
what  he  himself  has  to  part  with,  and  the  other  can  only  take 
what  is  thus  transferred  to  him.  *  *  *  It  is  unnecessary 
to  refer  to  authorities  for  this  general  principle,  or  to  point 
out  the  exceptions  to  it  which  have  been  created  by  the 
custom  of  merchants  or  by  positive  statutes.  It  is  enough 
that  the  present  case  is  not  claimed  to  fall  within  any  of  those 
exceptions.  But  the  rule,  if  limited  in  the  manner  I  have 
stated  it,  does  not  aid  the  plaintiff ;  for  it  is  not  the  equitj''  of 
the  debtor  in  these  securities  which  is  the  question,  but  of  the 
plaintiff's  intestate  against  Preston,  liis  immediate  assignee ; 
and  the  question  is,  whether  the  defendant  is  to  be  deemed  to 
have  purchased  subject  to  this  equity,  or  whether  his  assign- 
ment confers  upon  him  a  better  title  than  his  assignors,  who 
were  confessedly  liable  to  it,  had.  The  defendant  claims  that 
this  is  a  latent  equity,  available  only  between  the  parties  to  it, 
and  that  it  did  not  accompany  the  security  when  it  passed  into 
the  hands  of  a  subsequent  owner,"  The  learned  judge  quotes 
the  rule  laid  down  by  Lord  Thublow,  that  '^  a  purchaser  of  a 
chose  in  action  must  always  abide  by  the  case  of  the  peraon 
from  whom  he  buys." 

Bmh  V.  Lathrop  has  been  criticised  in  subsequent  cases, 
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and  so  far  modified,  as  to  exclade  from  the  operation  of  the 
principles  there  laid  down,  the  case  of  a  purchase  in  good  faith 
of  a  non-negotiable  instrument  from  an  assignee  of  the  real 
owner,  upon  whom  he  has  by  assignment  conferred  the  apparent 
absolute  ownership,  when  such  purchase  has  been  made  in 
reliance  upon  the  title  apparently  acquired  by  such  assignee. 

This  modification  is  placed  upon  the  ground  of  estoppel  and 
it  is  held  that  the  real  owner  has  by  the  act  of  investing 
another  with  the  apparent  ownership  of  the  property,  estopped 
himself  from  disputing  the  title  of  one,  who  thereafter  acquires 
it  in  good  faith  from  such  assignee.  {McNeil  v.  Tenth  Nat. 
BJc.,  46  K  Y.  325 ;  Moore  v.  Met.  Bk.,  65  id.  41 ;  Armfywr 
V.  Mich,  a  R.  R,  Co.,  65  id.  Ill,  122.) 

We  understand  the  rule  stated  in  Bush  v.  Lathrop^  with 
the  exception  mentioned,  stands  in  full  force  unquestioned. 
{BaUard  v.  BurgeU,  40  N.  T.  314;  Weaver  v.  Barden^  49 
id.  286 ;  Moore  v.  Met.  Bh.^  supra.) 

Assuming,  therefore,  that  Sargent  could  acquire  from  Under- 
wood only  such  right  as  remained  in  him,  after  his  agreement 
with  plaintiff,  it  becomes  material  to  inquire  what  rights,  legal 
or  equitable,  were  vested  in  Fairbanks  by  Underwood  prior 
to  the  assignment  to  Sargent. 

It  is  to  be  observed  that  plaintiff's  claim  does  not  rest  for  its 
support  upon  a  lien  as  attorney  rendering  legal  services 
for  a  client,  but  grows  wholly  out  of  the  interest  trans- 
ferred to  him  by  force  of  his  agreement.  It  is  also  important 
to  notice  that  this  contract  does  not  contain  a  provision 
by  Underwood  to  pay  plaintiff  from  the  fund  produced, 
or  otherwise,  but  is  an  engagement  that  plaintiff  shall 
have  one-third  of  the  proceeds  of  the  collections  in 
specie,  or  in  such  form  as  they  shall  be  received  from  the 
debtor. 

In  the  opim'on  of  the  learned  judge  writing  at  General 
Term,  concurred  in  by  the  whole  court,  it  was  held  that  he 
did  acquire  an  equitable  lien  upon  one-third  of  the  pro- 
ceeds of  the  collection,  and  we  concur  in  the  opinion  there 
expressed. 
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In  addition  to  the  authorities  reUed  upon  below,  we  also 
think  the  case  is  covered  by  our  decision  in  WUlicmta  v. 
Ingeraoll  (89  N.  Y.  508).  It  appeared  in  that  case  that  cer- 
tain attorneys  were  employed  to  transact  tlie  legal  business 
required  in  the  prosecution  and  defense  of  certain  claims  by 
one  H.  under  an  agreement  that  they  were  to  be  paid  for 
their  services  out  of  any  moneys  H.  should  obtain  or  become 
entitled  to  from  any  of  the  suits  or  proceedings,  and  should 
have  a  lien  thereon  for  all  sums  that  might  be  owing  or  due 
them  for  their  said  services,  which  lien  should  be  superior  to 
any  right  which  H.  might  have. 

All  of  such  actions  and  proceeding,  among  which  was  a 
claim  by  H»  for  damages  in  an  action  for  malicious  prosecu- 
tion, were  afterwards  submitted  to  an  arbitrator  and  he 
awarded  to  H.  damages  for  such  malicious  prosecution  in  the 
sum  of  $10,000,  which  was  attempted  to  be  reached  by  certain 
attaching  creditors  of  II. 

It  was  held  that  the  agreement  operated  as  an  equitable 
assignment  to  the  attorneys  of  the  award,  and  although  not 
effective  to  transfer  the  cause  of  action  for  malicious  prosecu- 
tion by  reason  of  its  non-assignability,  it  yet  attached  to  the 
award  when  it  was  made  and  was  superior  to  any  right  of  H. 
or  those  of  his  attaching  creditors ;  that  it  was  not  needful  in 
order  to  make  such  assignment  or  lien  valid,  that  notice 
thereof  should  be  given  to  the  debtors,  as  the  only  effect  of 
a  want  of  notice  would  be  to  validate  a  subsequent  honafide 
payment  of  the  award  by  them ;  and  that  as  between  different 
assignees  of  a  chose  in  action  by  express  assignment  from  the 
same  person,  the  one  prior  in  point  of  time  will  be  protected, 
though  he  has  given  no  notice  to  either  the  subsequent 
assignee,  or  the  debtor,  of  such  assignment.  The  court  cited 
Muir  V.  Schenck  (3  Hill,  228) ;  Oreentree  v.  Eosenstock  (61 
-N.  Y.  583) ;  and  Freund  v.  Importers  <&  Trader^  NcMcyiud 
Bank  (76  N.  Y.  352). 

The  case  of  Wylie  v.  Coxe  (16  How.  [U.  S.  K.]  415),  seems 
also  to  be  directly  in  point. 

The  fact  that  Underwood  reserved  the  right  of  naming  the 
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attorney  who  should  conduct  the  prosecution  of  the  claim 
when  sued  in  a  foreign  state,  or  the  right  of  determining  the 
terms  and  mode  of  settlement,  does  not  in  any  manner 
detract  from  the  validity  of  the  agreement  as  an  equitable 
assignment.  These  provisions  might  affect  the  amount 
recoverable  by  the  assignee  in  case  of  settlement,  but 
it  would  be  an  unwarrantable  construction  of  the  contract  to 
say  that  they  were  intended  by  the  parties  to  defeat  the  main 
object  of  the  agreement.  Both  assignor  and  assignee  were 
equally  interested  in  swelling  the  amount  to  be  recovered, 
and  it  is  not  at  all  strange  that  Fairbanks  should  assent  to  a 
condition  which  would  not  probably  injuriously  affect  him,  and 
which  Underwood  had  a  right  to  impose  as  a  limitation  upon 
the  interest  intended  to  be  conveyed. 

It  is  quite  clear  that  Fairbanks  had  done  all  that  he  could 
do  to  protect  his  interest  in  the  Zabriskie  claim ;  he  had  taken 
all  the  possession  of  the  subject  of  which  it  was  susceptible  ; 
he  had  evidenced  his  right  by  requiring  a  written  agreement 
from  the  owner  stating  its  consideration  and  extent,  and  he 
had  assumed  the  control  of  the  claim  and  was  openly  engaged 
in  its  prosecution  to  the  knowledge  of  all  parties.  He  was 
under  no  obligation  to  give  notice  of  his  rights  to  any  party 
in  order  to  perfect  them,  and  could  not  have  limited  their 
control  over  the  litigations,  or  the  disposition  of  the  pi'oceeds 
thereof  by  Zabriskie,  if  he  had  done  so. 

By  the  terms  of  his  agreement  with  Underwood  he  had 
precluded  himself  from  interfering  with  any  mode  of  settle- 
ment which  Underwood  desired  to  make,  and  this  right  was 
transferred  by  Underwood  to  Sargent  and  belonged  exclu- 
sively to  him,  at  the  time  such  settlement  was  made. 

It  is  claimed  that  Fairbanks  should  have  notified  Monell 
of  his  interest  in  the  Zabriskie  claim  when  an  interview  took 
place  between  them  in  July,  1871,  and  that  in  some  way  he 
has  precluded  himself  from  asserting  an  interest  in  the  proceeds 
of  the  settlement  by  reason  of  his  neglect  to  do  so.  There  is 
no  foundation  for  such  a  claim. 

In  the  interview  in  question  Monell  informed  Fairbanks,  in 
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substance,  that  he  wished  to  obtain  information  of  the  condi- 
tion of  the  Zabriskie  claim,  as  his  client,  one  Sargent,  held  a 
demand  against  Underwood  and  was  desirous  of  knowing  what 
prospects  he  had  of  realizing  something  on  it  from  that  source. 

Although  Sargent  then  and  for  some  months  previous  had 
been  the  actual  owner  of  the  claim,  Monell  not  only  sup- 
pressed that  fact,  but  left  it  to  be  inferred  that  his  only 
interest  in  the  claim  was  the  amount  which  he  expected  to 
obtain  from  Underwood  as  voluntary  payment  out  of  the 
proceeds  thereof,  and  Monell  then  urged  Fairbanks  to  con- 
tinue the  vigorous  prosecution  of  the  action. 

We  can  see  nothing  in  this  statement  that  imposed  any  duty 
upon  Fairbanks  to  disclose  to  Sargent  or  any  other  creditor  of 
Underwood's  the  conditions  of  the  contract  under  which  he 
was  prosecuting  this  claim. 

If  Monell  had  then  informed  Fairbanks  of  any  intended 
action  on  the  part  of  Sargent  with  reference  to  such  claim, 
which  should  assume  the  absence  of  any  interest  by  Fairbanks 
in  the  proceeds  thereof,  a  different  question  might  arise,  but 
the  notice  to  Fairbanks  was  disingenuous  and  equivocal,  and 
suppressed  the  only  information  which  it  was  important  for 
Fairbanks  to  know,  or  for  Sargent  to  give.  Fairbanks  could 
not  have  supposed  that  Sargent  was  then  the  sole  owner  of  the 
Zabriskie  claim,  or  that  he  was  then,  or  expected  soon  to  be 
engaged  in  a  secret  or  clandestine  effort  to  settle  it,  and  absorb 
the  proceeds  of  the  litigation,  to  the  exclusion  of  the  attorney 
who  was  carrying  it  on. 

Monell  was  himself  a  lawyer,  and  must  be  presumed  to 
know,  from  the  usual  course  of  such  business,  that  an  attorney 
prosecuting  a  claim  for  an  insolvent  dient,  presumptively  has 
an  interest  in  the  subject  of  the  action,  and  he  was  under  the 
obligation  of  good  faith  and  fair  dealing,to  notify  him  of  any 
disposition  then  known  to  him,  which  had  been  made  of  the 
claim  involved,  or  of  any  attempt  to  assume  control  of  and 
take  the  fruits  of  the  litigation  by  a  settlement  thereof. 

The  disposition  with  which  Monell  interviewed  Fairbanks  is 
quite  evident  from  the  fact  that  when  he  set  on  foot  tlie  n^otia- 
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tions  by  which  the  litigation  was  finally  settled,  although  carried 
on  in  the  same  city  where  plaintifE  resided,  he  was  not  consulted 
by  any  of  the  parties,  or  informed  as  to  the  negotiations,  and  his 
interests  therein,  although  they  were  known  to  both  Gray  and 
Underwood  and  must  al80,to  some  extent,hare  been  suspected  by 
Monell,  were  wholly  ignored  by  all  the  parties  to  the  negotiations. 

Sargent  thus  received  the  whole  fruits  of  a  litigation  which, 
it  is  fair  to  assume,  was  the  result  m  a  great  measure  of  the 
services  and  disbursements  of  Fairbanks  rendered  and  expended 
to  a  considerable  extent  after  Sargent  had  acquired  his  interest 
in  the  claim. 

Every  consideration  of  equity  requires  that  such  a  claim 
should  be  protected,  and  there  is  nothing  in  the  facts  of  the 
case  upon  which  a  superior  equity  in  favor  of  Sargent's  claim 
can  justly  be  predicted. 

The  judgment  of  the  General  Term,  however,  was  placed 
upon  the  ground  that  Sargent  became  the  bona  fde  holder  of 
the  bonds  in  question  by  reason  of  the  delivery  thereof  to  him 
by  Underwood,  and  the  execution  and  delivery  to  Underwood 
by  Sargent  of  a  release  of  all  claims  and  demands  held  by  him 
against  Underwood,  and  the  reassignment  of  certain  alleged 
securities  held  by  Sargent  as  collateral  to  Underwood's  debt. 

Aside  from  the  question  as  to  whether  the  securities  in  quesT"! 
tion  were  negotiable  paper  it  seems  to  us  that  the  conclusions  ' 
of  that  court,  are  not  sustainable.  If  they  are,  it  is  quite 
clear  that  the  subsequent  assignee  of  a  chose  in  action  will 
be  enabled  to  possess  himself  of  the  entire  proceeds  of  the 
collection  thereof  to  the  exclusion  of  a  prior  assignee  provided 
he  obtain  payment  thereof,  from  the  debtor  in  money  or 
negotiable  securities,  and  it  seems  to  me  to  effect  the  abrogation 
of  the  rule  that  an  assignee  of  a  non-negotiable  chose  in 
action  takes  it  subject  to  the  equities  of  prior  assignees.        ^  ^ 

"We  are,  however,  of  the  opinion  that  the  court  below  mis- 
conceived the  real  nature  of  the  transaction  through  which  the 
collection  of  the  Zabriskie  claim  was  effected,  and  that  Sargent, 
in  fact  and  in  law,  received  the  bonds  from  Zabriskie  and  not 
from  Underwood. 

SiOKKLs  — Vol.  LIX.      16 
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Even  if  the  theory  of  the  General  Term  were  correct,  as 
to  the  person  from  whom  Sargent  received  the  bonds,  we  are 
of  the  opinion  that  the  consideration  paid  by  Sargent  to 
Underwood  was  not  sufficient  to  make  him  a  bona  fide  holder 
thereof. 

Upon  such  settlement  Sargent  delivered  to  Underwood 
three  several  instruments  consisting  of  two  reassignments 
and  a  release.  The  reassignments  were  of  two  claims  pre- 
viously assigned  to  Sargent  by  Underwood  as  collateral 
security  for  his  debt. 

The  Zabriskie  debt  at  the  time  of  its  reassignment  had 
been  settled  and  discharged  and  was  necessarily  valueless. 
The  other  claim  is  somewhat  vaguely  described,  but  it  was 
testified  to  by  Monell,  that  it  was  considered  of  no  value  both 
by  himself  and  his  chent  Sargent.  The  release  was  one 
executed  by  Sargent  to  Underwood  discharging  him  from 
all  debts  and  demands  held  by  Sargent  This  release  was 
the  discharge  of  an  insolvent  from  an  antecedent  liability. 
It  was  not,  however,  executed  in  consideration  of  receiving 
the  bonds  in  question,  for  those,  as  we  shall  hereafter  see, 
were  received  and  held  by  virtue  of  an  equitable  right,  already 
possessed  by  Sargent,  and  not  by  reason  of  Underwood's 
consent  thereto. 

The  only  legal  consideration  for  this  release  was,  therefore, 
Underwood's  consent  to  the  settlement,  which  precluded  him 
from  afterwards  claiming  that  the  Zabriskie  claim  was  more 
valuable,  than  the  amount  received  in  satisfaction  thereof. 

Even  if  it  be  admitted  that  Sargent  delivered  this  release 
in  consideration  of  the  receipt  of  the  bonds  it  would  constitute 
him  a  bona  fide  holder  to  the  extent  only  of  the  value  parted 
with  by  him.  {Moore  v.  Ryder,  65  N.  Y.  438,  442 ;  CardweU 
V.  Hicks,  37  Barb.  458 ;  Lawrence  v.  aark,  36  N.  Y.  128.) 

Upon  the  facts  stated  it  is  quite  apparent,  however,  that 
he  parted  with  nothing  of  value  to  Underwood. 

We  think  the  courts  below  were  misled  by  looking  more 
at  the  form  of  the  transaction  than  at  its  legal  effect. 

It  is  immaterial  in  what  form  the  parties  chose  to  put  the 
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transaction  if  it  is  not  in  accordance  with  its  legal  efiect,  for 
equity  will  consider  and  adjudicate  the  rights  of  the  parties 
according  to  the  real  nature  of  the  transaction,  without 
regard  to  its  form.  At  the  time  the  settlement  was  effected, 
Sargent  was  the  apparent  equitable  owner  of  the  Zabriskie 
demand,  claiming  to  be  its  real  owner,  but  concededly 
possessed  of  the  absolute  right  to  settle  and  discharge  it  and 
receive  the  proceeds  of  the  collection,  and  Zabriskie  had 
notice  of  these  rights. 

Sargent  required  no  authority  or  consent  from  Underwood 
to  authorize  him  to  effect  the  settlement,  and  Zabriskie  had 
no  right  or  authority  to  settle  and  pay  the  claim  to  any  one 
but  Sargent. 

Underwood  never,  actually  or  theoretically,  had  the  bonds 
in  his  possession,  and  the  only  oflBce  he  was  called  on  to  per- 
form, in  connection  with  the  settlement,  was  to  approve  the 
act  of  his  assignee  Sargent  in  receiving  $20,000,  as  a  satisfac- 
tion thereof,  and  to  execute  a  release  to  2iabriskie  after  the 
settlement  was  effected. 

Such  a  release  would  have  been  entirely  ineffectual  for  any 
purpose  if  it  had  not  been  subsequently  ratified  by  Sargent 
and  was  of  no  more  effect  than  if  executed  by  Sargent  or  any 
other  agent  of  his. 

The  only  effect,  therefore,  of  Underwood's  consent  to  the 
settlement  and  execution  of  the  release  was  to  deprive  him  of 
the  right  of  subsequently  claiming  against  Sargent  that  it  had 
been  satisfied  for  less  than  the  real  value  of  the  claim. 

The  consideration  paid  to  Underwood  was,  therefore, 
wholly  and  exclusively  for  the  acquisition  of  this  right,  and 
did  not  affect  in  any  way  Sargent's  right  or  authority  to  settle 
the  action  or  receive  the  proceeds  thereof  from  Zabriskie. 

The  cause  of  action  here  was  not  put  upon  any  interest  in 
the  bonds  claimed  to  have  existed  before  their  transfer  to 
Sargent,  or  upon  the  invalidity  of  the  title  acquired  by  him, 
but  it  is  based  upon  the  claim  that  they  were  valid  securities 
in  his  hands,  and  that  pl^ntiff's  equities  attached  to  them 
upon  his  receipt  thereof. 
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Sargent  was  equitably  chargeable  with  the  duty  of  guard- 
ing the  interest  of  his  co-owner  in  the  proceeds  of  the 
Zabriskie  claim,  and  this,  whether  he  was  informed  of  such 
interest  or  not.  The  want  of  such  notice  did  not,  as  we  have 
seen,  aflfect  the  validity  of  plaintiffs  claim. 

The  question  in  the  case,  therefore,  is  whether,  after  Sar- 
gent acquired  possession  of  the  bonds,  he  became  subject  to 
any  liability  to  third  persons,  by  virtue  of  any  prior  equity 
^existing  in  their  favor  in  respect  thereto. 

Underwood,  in  his  agreement  with  Fairbanks,  having 
reserved  the  power  to  determine  the  terms  and  mode  of  settle- 
ment of  the  Zabriskie  claim,  and  Sargent  having,  by  the 
subsequent  assignment  to  him,  become  vested  with  the  same 
power,  was  subject  to  the  same  liability  which  would  have 
attached  to  the  bonds  in  the  hands  of  Underwood,  if  the 
assignment  to  Sargent  had  not  been  made. 

He  could  not,  therefore,  in  any  event,  become  a  bona  fide 
purchaser  of  the  bonds  to  any  greater  extent  than  the  value 
he  had  in  the  claim  parted  with.  Sargent  could  not  have 
supposed  he  was  acquiring  any  equitable  rights  of  third 
persons,  by  his  assignment  from  Underwood  or  his  settlement 
with  Zabriskie,  and  his  position  in  that  respect  was  not  changed 
or  improved  thereby. 

Sargent  must  be  presumed  to  have  known  the  law,  and 
that  in  collecting  a  non-negotiable  chose  in  action,  which  he 
had  acquired  by  assignment  from  another,  he  was  subject  to 
the  liability  of  being  required  to  satisfy  the  claims  of  prior 
assignees  thereof. 

He  could  not  acquire  an  indefeasible  right  to  such  a  claim 
by  any  form  of  assignment,  and  in  discharging  the  debtor 
from  his  liability  thereon  he  did  so  subject  to  his  liability  to 
unknown  claimants,  with  equities  superior  to  his  own. 

We  think,  therefore,  that  Sargent  did  not  take  the  bonds 
in  question  as  a  honafide  purchaser,  in  respect  that  they  were 
not  acquired  by  him  for  a  valuable  consideration  or  in  the 
ordinary  course  of  business  within  the  spirit  and  intent  of  the 
rule  protecting  hona  fide  purchasers  of  negotiable  securities. 
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WTiile  Zabriskie  received  a  valid  discharge  from  his  liability 
upon  the  claim  in  suit,  because  he  received  it  from  the 
apparent  owner  without  notice  of  any  hostile  claim,  yet,  as  we 
have  seen,  Sargent  received  the  bonds  subject  to  any  latent 
equities  existing  in  third  parties  to  the  claim  which  was 
discharged,  and  in  that  respect  did  not  acquire  the  character 
of  a  bona  fde  holder  by  the  transaction  in  question. 

We  are,  therefore,  of  the  opinion  that  the  plaintiff  is 
entitled  to  a  new  trial. 

The  judgments  of  the  courts  below  should  be  reversed  and 
a  new  trial  ordered  with  costs  to  abide  the  event. 

All  concur,  except  Danfobth,  J.,  not  voting. 

Judgment  reversed. 


John  Konvalinka  et  al.,  as  Executors,  etc.,  Appellants,  v, 
Geobge  Sohleoel,  Appellant,  and  Maria  Sohlbgel, 
Kespondent. 

The  will  of  S.,  who  died  leaviog  both  real  and  personal  estate,  after 
providing  for  the  payment  of  his  debts  and  giving  certain  specific  lega- 
cies, gave  his  residuary  estate  to  his  executors  to  sell  and  dispose  of  the 
same  and  divide  the  proceeds  equally  between  his  "  wife  and  children, 
share  and  share  ahke."  HM,  that  the  widow  was  not  put  to  her 
election,  but  was  entitled  to  dower  in  addition  to  the  provision  made 
for  her  in  the  will ;  that  the  devise  to  the  executors  was  void  as  a  trust, 
but  valid  as  a  power  m  trust,  and  the  lands  descended  to  the  heirs, 
subject  to  the  execution  of  the  power,  and  that  the  execution  of  such 
power  was  not  inconsistent  with  a  dower  interest,  but  a  sale  would  be 
subject  thereto. 

Dower  is  never  excluded  by  a  provision  for  the  wife  except  by  express 
words  or  necessary  implication.  Where  there  are  no  express  words 
there  must  be  on  the  face  of  the  will  a  demonstration  of  the  intent  of 
the  testator  that  the  widow  shall  not  take  both  dower  and  the  provision. 
Such  demonstration  is  furnished  only  where  there  is  a  clear  incompati 
bility,  arising  on  the  face  of  the  will,  between  a  claim  of  dower  and  a 
claim  to  the  benefit  of  the  provision. 

The  intention  to  put  the  widow  to  an  election  between  dower  and  the 
provision  may  not  be  inferred  from  the  extent  of  the  provision  or  because 
she  is  devisee  for  life  or  in  fee,  or  because  it  might  seem  to  the  court 
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unjust  as  a  family  arrangement  to  permit  her  to  claim  both,  or  because 
it  might  be  inferred  that  had  the  attention  of  the  testator  been  called  to 
it  he  would  have  expressly  excluded  dower. 
Sai}age  v.  Bumham  (17  N.  Y.  501)  and  Ibbias  ▼.  Ketchom  (82  id.  819), 
distinguished. 

(Argued  December  9, 1886  ;  decided  January  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  February  9,  1886,  which  affirmed  a  judg- 
ment, entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term.     (Reported  bel(»w,  39  Hun,  451.) 

This  action  was  brought  to  obtain  a  judicial  construction 
of  the  will  of  George  Schlegel,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  W.  Kon/oalinha  and  Henry  McCloskey  for  appellants. 
Tlie  entire  estate  became  personalty  and  vested  in  the  executors 
in  equity,  for  the  purpose  of  putting  them  in  the  possession 
of  a  fund  to  carry  out  the  trust  created  by  the  will.  {Lent  v. 
Howard,  89  N.  Y.  177 ;  Dodge  v.  Pond,  23  id.  69 ;  Stagg  v. 
Jackson,  1  id.  206 ;  Moncrief  v.  Ross,  50  id.  431 ;  Meaking 
V.  Cromwell,  5  id.  136 ;  Hatch  v.  Bassett,  52  id  359 ;  Bogert 
V.  HerteU,  4  Hill,  492;  Graham  v.  Livingston^  7  Hun,  11 ; 
Le  Fevre  v.  Toole,  84  N.  Y.  95.)  An  absolute  direction  in  a 
will  to  sell  real  property  if  it  effects  an  equitable  conversion 
from  the  time  of  the  testator's  death,  shows  an  intention  to 
dispose  of  his  estate  in  a  manner  inconsistent  with  the  widow's 
right  of  dower.  {Brink  v.  Layton,  2  Redf .  R  79.)  If  a 
testator,  intending  to  dispose  of  his  property  and  making  all 
his  arrangements  under  the  impression  that  he  has  the  power 
to  dispose  of  all  that  is  the  subject  of  his  will,  mixes  in  its 
disposition  property  that  belongs  to  another  person,  or 
property  as  to  which  another  person  had  a  right  to  defeat  his 
dispositions,  giving  to  that  person  an  interest  by  his  will,  that 
person  will  not  be  permitted  to  defeat  the  disposition  when  it 
is  m  his  power  and  yet  take  under  the  will.  {Hawley  v.  Jam^s, 
16  Wend.,  62-142 ;  Willard's  Eq.,  713,  715  ;  Story's  Eq., 
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§  1075.)  It  was  not  the  intention  of  the  testator  to  give  the 
widow  dower,  in  addition  to  an  equal  share  with  the  children 
in  the  personalty,  (Dodge  v.  Dodge^  31  Barb.  413 ;  2  Redf . 
on  Wills,  442;  Vernon  v.  Vernon,  53  N.  Y,  351,  361  ;  Pro^ 
vost  V.  Colyer,  62  id,  585  ;  Bates  v.  Sillman,  43  Barb.  645 ; 
Savage  v.  Bumham,  17  N.  T.  577 ;  Tobias  v.  Ketcham^  32 
id.  327.)  There  are  only  two  ways  in  which  the  legal  estate 
may  be  in  one  and  the  beneficial  interest  in  another,  viz.  r 
by  giving  a  trustee  in  addition  to  an  absolute  and  imperative 
power  of  sale,  either  the  right  to  receive  the  rents  and  profits 
or  by  converting  the  estate  into  personalty.  {Cook  v.  Platty 
98  N.  Y.  35;  Oraham  v.  Livingston^  7  Hun,  11;  Lent  v. 
Howard,  89  N.  Y.  177.) 

W,  E,  Glover  for  respondents.  The  provision  of  the  will 
as  to  the  residue  includes  the  right  to  collect  the  rents  and 
income  of  the  estate  and  divide  the  same^  until  a  sale,  and  is 
not,  therefore,  a  mere  naked  power  of  sale.  {Lent  v.  Howard^ 
89  N.  Y.  169.)  The  shares  would  not  be  equal  if  one  of  the 
devisees  took,  first,  one-third  and  then  an  equal  share  with 
the  other  devisees.  {Chalmers  v,  Stovil,  2  Ves.  &  Bea.  222 ; 
2  How.  Pr.  [N,  S.]  514;  Cole  v.  Cole,  2  id.  516;  Dickson  v. 
Bobinson,  1  S.  &  St.  513  ^  Ze  Fevre  v,  Toole,  84  N.  Y 
95-102.)  This  will  directs  a  conversion  into  cash,  and  must, 
therefore,  De  taken  as  a  disposition  of  pereonal  property,  and 
is  to  be  regarded  at  the  testator's  death  eo  instanti  as 
such.  Of  this  the  widow  gets  an  equal  share  with  the 
children.  {Hatch  v.  Bassett,  52  N,  Y.  359;  Moncrief  v. 
Boss,  50  id.  431.) 

George  Bliss  for  respondents.  The  widow  is  entitled  to 
take  both  the  share  in  the  testator's  estate  given  her  under  the 
will  and  to  retain  her  dower  in  his  real  estate.  {Lather  v. 
Lasher,  13  Barb.  106;  Church  v.  Bull,  2  Denio,  430; 
aff'd,  5  Hill,  206 ;  Adsit  v.  Adsit,  2  Johns.  Ch.  448,  452 ; 
Sanford  v.  Jackson,  10  Pai.  266 ;  Tobias  v.  Ketcham,  32 
N.  Y.  319,  325  ;  Lewis  v.  Smith,  9  id  502,  511,  521  i   Vernon 
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V.  Vernon,  53  id.  351,  362;  In  re  Zahrt,  94  id.  605; 
Leonard  v.  Steele^  4  Barb.  20 ;  Lasher  v.  Lasher^  13  id.  106 ; 
Fxdler  v.  Taiea,  8  Paige,  325,  330 ;  In  re  Frazer,  92  N.  Y. 
239;  Bull  v.  Church,  5  Hill,  206;  ail'd,  2  Denio,  430  •, 
Jackson  v.  Churchill,  7  Cow.  286;  Havens  v.  Uavens,  1 
Sandf .  Ch.  324,  329, 331 ;  Wood  v.  Wood,  6  Paige,  596,  599 ; 
Frazer  v.  Frazer,  92  N.  Y.  239;  Smith  v.  Kniskem,  4 
Johns.  Ch.  9  ;  Rathbone  v.  Dychnan,  3  Paige,  9  ;  TTAtV^  v. 
jffan^,  1  How.  [U.  S.]  382;  J//Kj?  v.  J/^7^«,  28  Barb.  454; 
Dawson  v.  ^^M,  1  Keen,  761,  764 ;  Bending  v.  Bending,  3 
Kay  &  J.  257.)  The  mere  amount  of  provision  for  a  widow 
does  not  show  an  intent  to  put  her  to  her  election.  {Lewis 
V.  Smith,  9  N.  Y.  511  ;  Havens  v.  Havens,  1  Sandf.  Ch. 
324-329 ;  Frazer  v.  Frazer,  92  N.  Y.  239.)  Inasmuch  as 
a  testator  cannot  in  law  control  the  sale  of  his  wife's  estate  as 
tenant  in  dower,  a  general  direction  to  sell  must  be  held  to 
apply  only  to  that  interest  in  the  estate  which  he  can  control. 
{^Lewis  V.  Smith,  9  N.  Y.  502  ;  In  re  Frazer,  92  id.  239  ;  Har- 
rison V.  Harrison,  1  Keen,  768  ;  Foster  v.  Cook,  3  Bro.  C.  C. 
347 ;  Oihson  v.  Gibson,  17  Eng.  L.  &.  Eq.  349.)  A  devise  of 
lands  to  trustees  to  sell,  or  a  direction  to  the  executors  to  sell  is 
understood  to  pass  the  estate  subject  to  dower.  {Adsit  v. 
Adsit,  2  Johns.  Ch.  451 ;  Woody.  Wood,  5  Paige,  596,  601 ; 
Lewis  V. Smith,  9  N.  Y.  502,  511 ;  Bull  v.  Church,  5  Hill,  207 ; 
In  re  Frazer,  92  N.  Y.  239 ;  Gibson  v.  Gibson,  17  Eng.  L.  & 
Eq.  353 ;  Harrison  v.  Harrison,  1  Keen,  768.)  A  mere  power 
of  sale  does  not  create  a  trust  estate,  and  to  bar  dower  there 
must  be  not  only  a  trust,  but  a  trust  inconsistent  with  the 
claim  of  dower.  (  Wood  v.  Wood,  5  Paige,  596,  601 ;  In  re 
Frazer,  92  N.  Y.  239;  Vernon  v.  Vernon,  53  id.  632; 
Williams  v.  Freeman,  98  id.  577 ;  Ellis  v.  Lewis,  3  Hare, 
310 ;  Bending  v.  Bending,  3  Kay  &  J.  57.) 

Andrews,  J.  The  question  is,  whether  the  widow  of  the 
testator  is  put  to  her  election  between  dower  and  the  provision 
in  the  will. 

The  estate  of  the  testator  consisted  of  both  real  and  per 
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fional  property.  The  will,  after  directing  the  payment  of  the 
testator's  debts  and  funeral  expenses,  and  after  giving  to  his 
wife  the  bed-room  fomitore  in  his  dwelling-house,  and  to  his 
children  the  rest  of  the  furniture  therein,  proceeds  as  follows : 
"All  the  rest,  residue  and  remainder  of  my  estate,  property 
and  effects  of  every  nature,  kind  and  description,  I  give, 
devise  and  bequeath  to  my  executors  and  executrix  herein- 
after named,  and  I  authorize  and  direct  them  to  sell  and 
dispose  of  the  same  at  such  time  and  on  such  terms  as  to  them 
shall  seem  best,  and  to  divide  the  proceeds  thereof  equally 
among  my  wife  and  children,  share  and  share  alike." 

There  can  be  no  xjontroversy  as  to  the  general  principles 
governing  the  question  of  election  between  dower  and  a  pro- 
vision for  the  widow  in  the  will.  Dower  is  favored.  It  is 
never  excluded  by  a  provision  for  a  wife,  except  by  express 
words  or  by  necessary  implication.  Where  there  are  no 
express  words  there  must  be  upon  the  face  of  the  will  a 
demonstration  of  the  intention  of  the  testator  that  the  widow 
shall  not  take  both  dower  and  the  provision.  The  will 
furnishes  this  demonstration  only  when  it  clearly  appears 
without  ambiguity  or  doubt,  that  to  permit  the  widow  to 
claim  both  dower  and  the  provision  would  interfere  with  the 
other  dispositions  and  disturb  the  scheme  of  the  testator,  as 
manifested  by  his  will.  The  intention  of  the  testator  to  put 
the  widow  to  an  election  cannot  be  inferred  from  the  extent 
of  the  provision,  or  because  she  is  a  devisee  under  the  will 
for  life  or  in  fee,  or  because  it  may  seem  to  the  court  that  to 
permit  the  widow  to  claim  both  the  provision  and  dower 
would  be  unjust  as  a  family  arrangement,  or  even  because  it 
may  be  inferred  or  believed,  in  view  of  all  the  circumstances, 
that  if  the  attention  of  the  testator  had  been  drawn  to  the 
subject  he  would  have  expressly  excluded  dower.  We  repeat, 
the  only  suflBcient  and  adequate  demonstration  which,  in  the 
absence  of  express  words,  will  put  the  widow  to  her  election, 
is  a  clear  incompatibility,  arising  on  the  face  of  the  will, 
between  a  claim  of  dower  and  a  claim  to  the  benefit  given  by 
the  will.  We  cite  a  few  of  the  cases  in  this  State  showing 
SioKBLs — Vol.  LIX         17 
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the  general  principle  and  the  wide  range  of  application. 
(Adait  V.  Adsity  2  J.  Ch.  449  ;  Sanfordv.  JacJcson.,  10  Paige, 
266  ;  Church  v.  Bull,  2  Den.  430 ;  lewis  v.  S7nith,  9  N.  Y. 
502;  Fuller  v.  TateSj  8  Paige,  325;  Havens  v.  Uavens,  1 
Sand.  Ch.  324,  331 ;    Wood  v.  Wood,  5  Paige,  596.) 

In  view  of  these  settled  rules,  we  think  the  widow  in  this 
case  was  not  put  to  her  election.  The  devise  to  the  executors 
was  void  as  a  trust,  but  valid  as  a  power  in  trust,  for  the  sale 
of  the  lands  and  a  division  of  the  proceeds,  and  the  lands 
descended  to  the  heirs  of  the  testator,  subject  to  the  execution 
of  the  power.  (1  Rev.  Stat.  p.  729,  §  56 ;  Cooke  v.  Flatt,  98 
N.  Y.  35.)  It  is  strenuously  urged  that  the  power  of  sale 
being  peremptory,  worked  an  equitable  conversion  of  the 
lands  into  personalty,  as  of  the  time  of  the  testator's  death, 
and  created  a  trust  in  the  executors  in  the  proceeds  for  the 
purpose  of  distribution,  which  trust,  it  is  alleged,  is  incon- 
sistent with  a  claim  of  dower.  The  doctrine  of  equitable 
conversion,  as  the  phrase  implies,  is  a  fiction  of  equity  which 
is  frequently  applied  to  solve  questions  as  to  the  validity  of 
tnists;  to  determine  the  legal  character  of  the  interests  of 
beneficiaries ;  the  devolution  of  property  as  between  real  and 
personal  representatives,  and  for  other  purposes.  It  seems  to 
be  supposed  that  there  is  a  necessary  repugnancy  between  the 
existence  of  a  trust  in  real  property  created  by  a  will,  and  an 
outstanding  dower  interest  of  a  widow  in  the  trust  property. 
We  perceive  no  foundation  for  this  contention.  If  the  pur- 
poses of  a  trust,  as  declared,  require  that  the  entire  title,  free 
from  the  dower  interest  of  the  widow,  should  be  vested  in 
the  trustees  in  order  to  effectuate  the  purposes  of  the  testator 
in  creating  it,  a  clear  case  for  an  election  is  presented. 
{Vernon  v.  Vernon,  53  N.  Y.  351.)  But  the  mere  creation 
of  a  trust  for  the  sale  of  real  property  and  its  distribution,  is 
not  inconsistent  with  the  existence  of  a  dower  interest  in  the 
same  property.  There  is  no  legal  difficulty  in  the  tmst^e 
executing  the  power  of  sale,  but  the  sale  will  necessarily  be 
sftbject  to  the  widow's  right  of  dower,  as  it  would  be  subject 
to  any  outstanding  interest  in  a  third  person,  paramount  to 
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that  of  the  trustee.  In  the  cases  of  Savage  v.  BumJiam 
(17  N.  Y.  561),  and  Tobias  v.  Ketcham  (32  id.  319),  the 
widow  was  put  to  her  election,  not  because  the  vesting  of  the 
title  in  trustees  wK&per  se  inconsistent  with  a  claim  for  dower, 
but  for  the  reason  that  the  will  made  a  disposition  of  the  income, 
and  contained  other  provisions  which  would  bo  in  part  defeated 
if  dower  was  insisted  upon.  There  is  language  in  the  latter 
case,  which,  disconnected  with  the  context,  may  give  color  to 
the  contention  of  the  appellant.  But  it  is  the  principle  upon 
which  adjudged  cases  proceed,  which  is  mainly  to  be  looked 
to,  because  a  correct  principle  is  sometimes  misapplied.  There 
is,  however,  no  ground  for  misapprehension  of  the  meaning 
of  the  learned  judge  in  that  case,  interpreting  his  language 
with  reference  to  facts  then  under  consideration.  It  has 
frequently  been  declared  that  powers  of,  or  in  trust  for  sale, 
are  not  inconsistent  with  the  widow's  right  of  dower.  (  Gibson 
v.  Gibson^  17  Eng.  L.  and  Eq.  349 ;  Bending  v.  Bending^ 
3  Kay  &  J.  257 ;  Adsit  v.  Adsil,  supra ;  In  re  Frazer^  92 
N.  Y.  239.)  And  it  was  held  in  ^Yood  v.  Wood  (5  Paige,  596), 
that  the  widow  was  not  put  to  her  election  where  the  testator 
devised  all  his  property  to  trustees  with  a  peremptory  power 
of  sale,  and  directed  the  payment  to  the  widow  of  an  annuity 
out  of  the  converted  fund.  The  same  conclusion  was  reached 
under  very  similar  circumstances  in  Fuller  v.  Yates  (8  Paige, 
325),  and  In  re  Frazer  {supra\  the  widow's  dower  was  held 
not  to  be  excluded  by  a  provision  in  the  will,  although  as  to  a 
portion  of  the  realty  the  power  of  sale  given  to  the  executors 
was  peremptory.  The  general  doctrine  is  very  clearly  stated 
by  the  vice-chancellor  in  EUisY.  Lewis  (3  Hare,  310):  "  I 
take  the  law  to  be  clearly  settled  at  this  day,  that  a  devise  of 
lands  eo  nomine  upon  trusts  for  sale,  or  a  devise  of  lands  eo 
nomine  to  a  devisee  beneficially,  does  not  per  se  express  an 
intention  to  devise  the  lands  otherwise  than  subject  to  its  legal 
incidents,  dower  included.''  This  remark  of  the  vice-chan- 
cellor also  answers  the  claim  that  the  testator,  when  he  described 
as  the  subject  of  the  dower,  "  all  the  rest,  residue  and  remainder 
of  my  estate,"  meant  the  entire  title,  or  the  estate  as  enjoyed  by 
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him.  A  similar  argument  was  answered  bj  Lord  Thublow  in 
FoBt&r  V.  Cook  (3  Bro.  Ch.  0.  347).  "  Because,"  he  said,  "  the 
testator  gives  all  his  property  to  the  trustees,  I  am  to  gather 
from  his  having  given  all  he  has,  that  he  has  given  that  which 
he  has  not."  The  argument  that  the  testator  Intended  equality 
of  division  between  his  wife  and  children  is  also  answered  by 
the  same  consideration.  The  proceeds  of  the  testator's  estate 
were,  by  the  will,  to  be  equally  distributed.  It  left  untouched 
the  dower  of  the  widow,  which  he  could  not  sell  or  authorize 
to  be  sold,  and  which  was  a  legal  right  not  derived  from  him 
and  paramount  to  all  others.  It  may  be  conjectured,  perhaps 
reasonably  inferred,  that  the  testator  really  intended  the  pro- 
vision for  his  wife  to  be  exclusive  of  any  other  interest,  but 
so  it  is  not  written  in  the  will,  and  we  are  not  permitted  to 
yield  any  force  to  the  suggestion.  It  is  a  question  of  legal 
interpretation  which  has  been  settled. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


NiOHOLAS  F.  Palmer,  as  Executor,  etc.,  Appellant,  v.  Geobgb 
A.  MoBBisoN,  Sespondent. 

In  an  action  to  compel  the  specific  performance,  on  the  part  of  the  vendee, 
of  a  contract  for  the  sale  of  lands,  plaintiff  claimed  title  imder  a  deed 
from  an  a^ignee  in  bankruptcy.  It  appeared  that  in  1842  the  then 
owner  of  the  land  was  adjudged  a  bankrupt,  and  the  official  general 
assignee  in  bankruptcy  became  vested  with  the  title;  no  debts  were 
proved  against  the  estate  of  the  bankrupt  before  his  discharge  and  but 
one  small  one  thereafter.  In  1844  the  assignee  advertised  and  sold  the 
land  at  auction  and  it  was  bid  off  by  one  R.  for  $2.  In  1866,'  T.  claiming 
to  have  purchased  the  bid  of  R  from  his  administratrix,  applied  for 
and  obtained  a  deed  from  the  assignee  which  was  recorded  in  18(^9.  No 
I)08session  accompanied  the  title  under  the  assignee's  sale.  HM^  that 
the  title  was  defective  and  defendant  could  not  be  compelled  to  com- 
plete the  purchase;  that  if  there  was  a  binding  contract  for  the  sale 
of  the  land  by  the  assignee  to  R.,  the  administratrix  of  the  latter 
had  no  interest  in  the  land,  as  the  interest  of  her  intestate  was  real 
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estate  and  went  to  his  heirs;  and  that,    therefore,  she  conveyed  no 

right  or  interest  by  her  assignment,  and  the  assignee  in   bankruptcy 

had  no  authority  to  convey  to  T. 
As  to  whether  under  the  late  bankrupt  act  a  sale  by  an  assignee  in  bank 

niplcy  of  the  real  estate  of  a  bankrupt,  made  without  an  order  of  the 

bankruptcy  court  directing  it,  is  void  or  not.  qiUBre. 
The  case  of  SmitJi  y.  Long  (12  Abb   [N  C]  113),  holding  such  a  sale  to 

bo  void,  explained  and  the  question  stated  to  be  still  an  open  one. 

(Submitted  December  9,  1886.  decided  January  18, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York  entered  upon  an 
order  made  February  4,  1885,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.    ( Mem.  of  decision  below,  1 9  J.  &  S.  530.) 

The  nature  of  the  action  and  the  material  facts  are  stated 

the  opinion. 

William  Man  for  appellant.  The  property  of  the  bank- 
rupt, by  the  express  provision  of  the  act,  passes  to  the  assignee 
and  vests  in  him  without  the  need  of  any  further  or  other 
conveyance  or  assurance  by  the  bankrupt  or  otherwise.  (Act  of 
J  841, 5  C".  S.  Stat,  at  Large,  443,  §  3.)  To  get  back  his  property 
the  assignor  would  have  to  petition  the  court  to  direct  the 
assignee  to  reconvey.  {Paige  v.  Warinff^  76  N.  Y.  465 ; 
Stevens  v.  £arles,  25  Mich.  R.  40.)  The  administratrix  of 
Keed  was  the  proper  party  to  assign  a  mere  bid.  It  was  not 
a  contract  for  real  estate,  which  is  in  itself  real  estate.  At 
an  auction  sale  the  title  does  not  pass  by  the  bid  accepted,  nor 
by  the  written  memorandam  made  by  the  auctioneer,  but 
only  by  the  deed.  (Bing.  on  Sales  of  Real  Prop.  57 ;  Sim- 
mons V.  CaHin,  2  Cai.  Rep.  61.)  It  was  competent  for 
Congress  to  enact  section  15  of  the  Bankrupt  Act.  They 
might  say  that  tlie  deed  in  the  prescribed  form  should  be  pre- 
sumptive evidence  only  of  regularity,  as  our  State  legislature 
has  done  in  regard  to  the  sales  of  land  in  the  State  for  taxes. 
(2  R.  S.  [7th  ed.]  1028,  §  65;  Colem/m  v.  ShaUuoJc,  62 
N.  Y.  348.) 
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George  A.  Strong  for  a  party  similarly  situated  with  the 
appellant.  The  assignee's  deed,  with  the  accompanying  proof 
specified  in  the  statute,  is  conclusive  as  to  the  validity  of  the 
sale.  (Act  of  1841,  5  U.  S.  Stat,  at  Large,  440;  Bolbrook  v. 
Brennerty  31  IlL  512 ;  Bolbrook  v.  Coney^  25  id.  551 ;  Joy  v. 
BerdeU,  id.  542;  Dumel  v.  PerUij,  32  Me.  202,  203;  Har- 
rington V.  Fish^  10  Mich.  421.)  The  sale  by  an  assignee  in 
bankruptcy  is  a  judicial  sale.  {Stevens  v.  Hauaer^  39  N.  T. 
306.)  A  title  acquired  under  a  judicial  sale  cannot  be 
impeached  by  showing  errors  or  illegalities  in  the  proceedings 
of  the  court  which  rendered  the  judgment,  even  though  these 
have  since  brought  about  a  reversal.  {Ilolden  v.  Sackett^  12 
Abb.  Pr.  475;  Hening  v.  Punfieit,  4  Daly,  545;  2  R.  S. 
[Edm.  ed.],  382,  383,  §  3440.)  Under  the  Bankrupt  Act  of 
1841,  a  special  order  of  sale  in  each  instance  was  not  indis- 
pensable, nor  if  such  order  was  obtained  in  any  given 
case,  was  it  essential  that  it  should  fix  the  time  and  manner 
of  that  particular  sale,  so  long  as  general  rules  existed  in 
relation  to  these  matters.  {Uolhrook  v.  Coney ^  25  111.  549; 
Holbrook  v.  Brennen^  31  id.  513 ;  In  re  Mott^  6  Fed.  Ilep.» 
688;  People  v.  Supervisors,  34  N.  Y.  272;  8  id.  328; 
Striker  v.  Kelly,  7  Hill,  24 ;  People  v.  IloUey,  12  Wend. 
481 ;  Rex  v.  Birmingha?ny  8  B.  &  C.  35 ;  Cole  v.  Ore^n,  6 
Man.  &  G.  890 ;  King  v.  St.  Gregoy^j,  2  Ad.  &  Ell.  99.) 
Even  if  the  court  should  be  of  opinion  that  the  act  of  1841 
requires  a  special  order  of  sale  in  each  particular  case,  prescrib- 
ing the  time  and  manner  of  sale,  nevertheless  the  failure  to 
make  such  an  order,  or  the  failure  in  the  order  actually  made  to 
prescribe  such  time  and  manner  cannot  suflSce  to  defeat  a  sale 
actually  made  when  afterwards  assailed  collateral  ly .  ( Chemung 
Bk.  V.  Judson,  8  N.  Y.  260,  263 ;  In  re  Mott,  6  Fed.  Rep. 
688 ;  Stevens  v.  Hauser,  39  N.  Y.  306,  312;  1  Robt.  50,  51; 
Stevens  v.  Palmer^  10  Bosw.  61,  63,  64 ;  People  v.  Sturtevantj 
9  N.  Y  263;  Swift  v.  Poughkeepsie,  37  id.  512;  SchaetOer 
V.  Gardinier,  47  id.  406;  Roderigas  v-  East  River  Svgs 
InsVn.y  63  id.  462;  Hunt  v.  Hunt,  72  id.  228;  Miot  v. 
Perisol,  1  Peters.  340 ;  Voorfu^  v.  Bk  of  V.  S,,  10  id.  477.) 
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John  M.  Bowers  for  respondent.  The  authority  of  the 
assignee  to  sell  is  statutory,  and  the  principle  applies  that  such 
authority  must  be  strictly  pursued.  (Hilliard  on  Bank,  and 
Insol.,  170 ;  Cleveland  v.  Boerujyi,  27  Barb.  252,  254 ;  Smith 
V.  Long,  3  Civ.  Pro,  396,  408  [12  Abb.  N.  0.  113]  ;  Gray  y. 
Ileslepy  33  Mo.  238,  244 ;  Osbom  v.  Baxter,  4  Cush.  406.) 
At  the  time  of  the  sale  to  Reid  the  estate  of  the  assignee  had 
been  divested  by  virtue  of  the  discharge  of  the  bankrupt 
without  any  debts  having  been  proven  against  him.  {Page  v. 
Wari7igy  76  N.  T.  463,  473 ;  Charrnan  v.  Channan,  14  Ves. 
579 ;  In  re  Uoyt,  3  Bank  R.  55,  56 ;  Manice  v,  Manice,  43 
N.  Y.  303 ;  Selden  v.  VerrnUyea,  3  id.  525,  532 ;  Peck  v. 
Brovm,  2  Rob.  119, 133  ;  Ford  v.  Belnu>nt,  7  id,  98 ;  Young 
V.  Bradley,  101  D.  S.  782,  787;  Poor  v.  Goncidine,  6  Wall. 
458;  French  v.  Edwards,  21  id.  147;  Lincoln  v.  French, 
105  U.  S.  614;  Perry  on  Trusts,  §§  351,  352,  920;  Tifiany 
&  BuUard's  Law  of  Trusts  and  Trustees,  861,  862 ;  Urlin  s 
Office  of  Tnistees,  156,  227 ;  Hill  on  Trustees,  392,  398 , 
1  R.  S.  730,  §  67.)  The  recital  in  the  deed  of  the  assignment 
of  the  bid  in  such  a  case  is  no  proof  of  the  fact.  {Cleveland 
V.  Boerum,  27  Barb.  252,  254.)  PlaintiflE  should  have  sued 
individually,  not  in  his  representative  capacity.  {Thompson 
V.  Wkitm^rsh,  100  JSi .  Y.  35.)  The  purchaser  has  the  right  to  a 
good  title,  and  cannot  be  compelled  to  accept  a  conveyance, 
which  leaves  him  to  the  uncertainty  of  a  doubtful  title,  or  to 
any  hazard  or  to  a  contest  with  other  parties  concerning  thy 
same.    {Jordan  v,  PoiUon,  77  N.  Y.  518.) 

Eabl,  J.  This  action  was  brought  to  enforce  the  specific 
performance  of  a  contract  for  the  sale  of  land  by  the  vendor 
against  the  vendee.  The  vendee  defends  on  the  ground  that 
the  plaintiff  is  not  able  to  give  such  a  title  to  the  land  as  he 
has  the  right  to  demand  and  receive. 

The  material  facts  are  as  follows:  In  the  year  1842,  and 
prior  thereto,  the  land  was  owned  in  fee  simple  by  one  Harts- 
horn, then  a  resident  of  this  State,  who  in  December  of  that 
year  was,  upon  his  own  application,  adjudged  a  bankrupt  be 
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the  United  States  District  Court  for  the  Southern  District  of 
New  York,  pursuant  to  the  Bankrupt  Act  of  1841.  He 
obtained  his  final  discharge  from  liis  debts  in  1843,  and  prior 
thereto  no  debts  had  been  proved  against  his  estate.  But 
after  his  discharge,  in  May,  1843,  a  debt  of  $194  was  proved, 
and  that  was  the  onlj  one,  so  far  as  the  record  discloses,  that 
was  proved.  William  0.  H.  Waddell  was  the  official  general 
assignee  in  bankruptcy  for  the  southern  district  of  New  York, 
and  as  such  became  vested  with  the  title  to  the  land.  On  the 
22d  of  March,  1844,  he  made  a  report  recommending  a  sale 
of  the  land,  and  thereafter  he  advertised  it  for  sale,  and  on 
the  7th  of  May,  1844,  it  was  sold  at  auction  and  bid  oflE  by 
one  Reed  for  the  price  of  $2.  John  Townshend,  claiming  to 
have  purchased  the  bid  from  the  administratrix  of  Reed,  in 
1866,  applied  to  Waddell  for  a  deed  of  the  land,  and  on  the 
14th  of  September,  1866,  Waddell  executed  a  deed  to  him, 
which  was  placed  upon  record  on  the  2d  of  October,  1869. 
In  1871  Townshend  conveyed  the  land  to  one  Van  Schoeneng, 
who,  in  1874,  mortgaged  the  same  to  Francis  B.  Hegeman. 
That  mortgage  was  subsequently  foreclosed  and  the  land  was 
bid  oflE  by  and  conveyed  to  Mrs.  Hegeman,  and  the  plain tiflE, 
under  a  power  of  sale  contained  in  her  will,  entei'ed  into  the 
contract  of  sale  to  the  defendant. 

The  courts  below  held  that  the' plaintiff  was  not  able  to 
convey  a  good  title  to  the  land  and  based  their  decision  upon 
the  case  of  Smith  v.  Long  (12  Abb.  [N.  C]  113),  in  which  it 
is  claimed  this  court  decided  that  under  the  bankrupt  law  of 
1841  an  assignee  in  bankruptcy  had  no  power  to  dispose  of 
the  real  estate  of  the  bankrupt,  except  in  pursuance  of  an  order 
of  the  bankrupt  court  fixing  the  time  and  manner  of  such 
sale,  and  that  if  there  was  no  such  order  the  omission  was 
jurisdictional  and  the  sale  void  under  section  9  of  the  bank- 
rupt act,  which  required  that  all  sales,  transfers  and  other 
conveyances  of  the  assignee  of  the  bankrupt's  property  ^ould 
be  made  at  such  time,  and  in  such  manner,  as  should  be  ordered 
and  appointed  by  the  court  in  bankruptcy.  Here  there  was  no 
order  of  any  kind  of  the  bankrupt  court  directing  the  sale. 
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It  is  streuuously  contended  on  behalf  of  the  plaintiff  now, 
as  it  was  in  the  case  of  Smith  v.  Zonffy  that  the  absence  of  the 
order,  even  if  irregular,  did  not  render  the  sale  and  the  deed 
given  in  pursuance  thereof  absolutely  void.  It  is  claimed  that 
a  very  large  amount  of  real  estate  in  the  city  of  New  York  is 
held  under  deeds  executed  by  Waddell  as  assignee  in  pursuance 
of  sales  made  in  the  same  way  without  any  order  of  the  bank- 
rupt court,  and  that  it  would  unsettle  many  titles  now  to  hold 
that  the  deeds  of  the  assignee  under  such  circumstances  were 
void. 

It  is  proper  to  say  in  reference  to  the  case  of  Smith  v.  Zong 
that  after  it  was  decided  a  motion  for  leargument  was  made 
and  that  motion  was  never  decided  for  the  reason  that  the  case 
was  settled,  and  the  opinion  was  therefore  withheld  from 
publication  in  the  reports  of  this  court.  There  were  two 
grounds  stated  in  the  opinion  for  the  reversal  of  the  judgment 
in  that  case,  and  the  decision  can  rest  upon  the  one  ground  that 
the  grantee  of  the  land  there  in  question  had  no  right  under  the 
Code  to  commence  and  maintain  his  action  in  the  name  of  his 
remote  grantor ;  and,  under  the  circumstances,  the  last  ground 
stated  in  the  opinion  for  the  reversal  of  the  judgment,  to  wit, 
that  the  sale  and  deed  were  void  because  there  was  no  order 
of  the  court  fixing  the  time  and  manner  of  the  sale,  should 
still  be  regarded  as  an  open  question  in  this  court.  It  was 
not  necessary  to  decide  it  in  that  case  and  it  was  not  finally 
determined.  There  is  some  dispute  both  upon  reason  and 
authority  whether  the  order  was  a  necessary  prerequisite  to  the 
validity  of  a  sale  and  deed  under  the  bankrupt  act,  and  the 
able  judge  who  wrote  the  opinion  in  Smith  v.  Lang  reached 
the  conclusion  that  it  was ;  and  whether  it  was  or  not  should 
not  be  determined  in  this  case  in  tlie  absence  of  the  bankrupt 
or  his  heirs,  who  would  not  be  bound  by  any  decision  which 
might  be  made  in  the  litigation  between  these  parties. 

But^there  are  other  grounds  for  the  affirmance  of  this  judg- 
ment. These  facts  standing  alone,  to  wit :  that  no  debts  were 
proved  against  the  estate  of  the  bankrupt  before  his  discharge, 
and  but  one  small  debt  afterward ;  that  the  knd  was  sold  by 
SioKKLs— Vol.  LIX.  18 
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the  assignee  for  but  two  dollars  without  any  proof  even  that 
that  was  paid  or  that  any  binding  contract  for  the  sale  was 
made ;  that  no  deed  was  given  by  the  assignee  until  after  the 
lapse  of  twenty-two  years  when  no  conveyance  could  have  been 
compelled,  and  that  the  deed  was  then  given  without  any 
order  of  the  court,  and  that  no  possession  ever  accompanied 
the  title  under  the  assignee's  sale,  leave  plaintiff's  title  involved 
in  so  much  infirmity  and  uncertainty  that  any  court  could 
well  decline  to  compel  a  vendee  entitled  to  a  good  marketable 
title  to  take  a  conveyance  thereof.  (Fry  on  Spec.  Ferf. 
[3d  Am.  ed.]  427.) 

But  there  is  still  a  surer  and  more  satisfactory  ground  upon 
which  to  deny  the  relief  the  plaintiff  seeks.  If  there  was  a 
binding  contract  for  the  sale  of  the  land  by  the  assignee  to 
Reed,  and  Reed  died  and  his  administratrix  assigned  his  con- 
tract of  purchase  to  Townshend  (of  which  facts  there  is  no 
proof)  then  Townshend  obtained  no  right  from  the  adminis- 
tratrix. She  had  no  interest  in  the  contract  or  the  land  and  no 
right  to  deal  with  or  sell  the  same.  Reed's  interest  under  the 
contract  was  real  estate,  and  at  his  death  passed  as  such  to  his 
heirs  and  not  to  his  administratrix,  and  his  heirs  alone  were 
authorized  to  assign  and  convey  such  interest.  {Boon  v 
Chiles^  10  Pet.  177, 180 ;  Simonds  v.  Caairiy  2  Caines  R.  61 , 
Hathaway  v.  Payney  34  N.  Y.  92,  103 ;  Stoddard  v.  Whitingy 
46  id.  627.)  Waddell  therefore  had  no  authority  to  convey  to 
Townshend,  and  the  rights  of  Reed's  heirs,  if  by  his  death  they 
acquired  any  in  the  land,  appear  to  be  still  intact.  The  deed 
was  not  made  in  pursuance  of  any  public  sale  and  was  wholly 
unauthorized  by  law. 

Tlie  judgment  should,  therefore,  be  aflirmed  with  costs. 

All  concur. 

Judgment  affirmed. 
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Silas  D.  Giffobd,  as  Receiver,  etc.,  Respondent,  v.  The 
Father  Matthew  Total  Abstinenob  Benefit  Society, 
No.  1,  of  Tuckahoe,  N.  Y.,  William  F.  O'Connob, 
Executor,  etc.,  Appellant. 

A  grantee,  who  is  in  undisturbed  possession  and  enjoyment  of  the  premises 
conveyed  to  him,  may  not  retain  that  possession  and  at  the  same  time 
withhold  the  purchase-price;  and  where  by  his  deed  he  has  assumed 
and  agreed  to  pay  a  mortgage  on  the  premises,  he  cannot  while  holding 
possession  avoid  the  obligation  of  his  covenant  on  the  ground  that  the 
deed  is  invalid. 

(Argued  December  9,  1886;  decided  January  18, 1887.) 

Appeal  by  defendant,  William  P.  O'Connor,  executor  of 
John  McEvoy,  deceased,  from  a  jnd^ment  of  the  General 
Term  of  the  Supreme  Court,  in  the  second  judicial  depart- 
ment, entered  upon  an  order  made  December  15, 1885,  which 
aflSrmed,  so  far  as  appealed  from,  a  judgment  in  favor  of 
plaintiflE,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.     (Reported  below,  38  Hun,  350.) 

This  action  was  brought  to  foreclose  a  mortgage  executed 
by  defendant.  The  Father  Matthew  Total  Abstinence  Benefit 
Society. 

The  appellant  was  sought  to  be  charged  with  any  defi- 
ciency arising  on  sale  because  of  a  covenant  in  a  deed  of 
the  premises  from  the  mortgagor  to  liis  testator,  by  which  the 
latter  assumed  and  agreed  to  pay  the  mortgage.  The  defense 
was  that  the  deed  from  the  society  was  imperfect  and  invalid 
The  testator  was  put  in  possession.  He  subsequently  con- 
veyed the  premises.  It  did  not  appear  that  his  grantee  had 
ever  been  evicted,  or  that  he  still  remained  in  possession. 
The  appeal  was  from  so  much  of  the  judgment  of  foreclosure 
as  ordered  a  judgment  against  the  appellant  for  any  deficiency. 

T.  G,  Barry  for  appellant  Corporations  have  no  inherent 
power  to  reduce  the  number  of  their  trustees.  The  number 
is  fixed  by  the  act  or  certificate  of  incorporation,  and  can  only 
be  changed  by  statute.    (TrvsUen  of  Vernon  Society  y.  IliU^ 
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6  Cow.  23 ;  People  v.  Runkd^  9  Johns.  147 ;  Moore  v.  Rector ^ 
etc,,,  of  St,  ThamaSy  21  Abb.  [N.  C]  51.)  A  resolution  passed 
at  a  general  meeting  of  the  corporators  is  not  the  act  of  the 
trustees,  though  a  majority  of  the  trustees  be  present  and  concur, 
{Camineyer  v.  United  Oerman  Lutherwn  Churchy  46  N.  Y. 
131 ;  2  Sand.  Ch.,  186.)  The  court  never  acquired  jurisdiction 
to  make  the  order  for  the  conveyance.  Baptist  Church  case 
(s^upra.)  Without  an  order  any  sale  made  by  a  religious 
society  is  void.  {Manning  v.  Moscow  Preahy.  Society^  27  Barb. 
62.)  No  title  having  passed  under  the  deed  to  John  McEvoy 
there  was  no  consideration  for  the  alleged  covenant  of  assump- 
tion. {Orowev,  Lewin^  95  N".  Y.  423 ;  Judson  v,  Dada^  79  id 
379.)  In  an  action  to  foreclose  the  mortgage,  a  grantee  of  the 
mortgaged  premises  who  has  assumed  the  mortgage  is  not 
estopped,  so  long  as  he  or  his  grantees  are  not  evicted,  from 
defending  against  liability  under  the  covenant  of  assumption. 
{Parkinson  v.  Slierman^  74  N.  Y.  88 ;  Waldron  v.  McCarty^ 
3  John,  471 ;  Kerr  v.  Shaw,  13  id.  236 :  St,  John  v.  Palmer, 
5  Hill,  599 ;  Simis  v.  Salters,  3  Duer,  214 ;  Withers  v. 
MorriU,  3  Edw.  Ch.  560.)  A  mortgagee  who  seeks  to  avail 
himself  of  an  assumption  clause  in  a  subsequent  deed  of  the 
premises,  takes  through  and  under  the  grantor,  and  is  subject 
to  defenses  arising  out  of  the  contract  or  transaction  between 
the  parties  to  the  deed.  {Flagg  v.  Munger,  9  N.  Y.  483 ; 
Dunning  v.  Leavitt,  85  id.  30 ;  Fox  v.  Heath,  16  Abb.  Pr., 
162  ;  Baptist  Church  case  [supra]  ;  Clute  v.  Jones,  28  N.  Y. 
280 ;  Albany  Samngs  Inst  v.  Burdick,  87  id.  40 ;  Dey 
Ermand,  v.  Chamberlain,  88  id.  658 ;  Kelly  v.  Geer,  101  id. 
664 ;  Vrooman  v.  Turner,  69  id.  280.)  A  purchaser  who, 
by  a  valid  instrument,  for  a  good  consideration  has  assumed 
the  payment  of  a  mortgage,  is  personally  liable  for  any 
deficiency.  {Lawrence  v.  Fox,  20  N.  Y.  268;  Gamsey  v. 
Rogers,  47  id.  233,  236,  239 ;  Judson  v.  Dada,  79  id.  379 ; 
Dunning  v.  Leavitt,  supra,) 

Ralph  E,  Prime  for  respondent.     The  deed  having  been 
recorded  in  the  proper  office,  a  presumption  of  delivery  and 
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acceptance  arises,  and  it  is  inferred  in  law  that  it  was  duly 
delivered  and  accepted.  {Lavrrence  v.  Farley^  24  Hun,  293  \ 
KnoUs  V.  Bamharty  71  N.  Y.  478 ;  Fisher  v.  EaU,  41  Id' 
423 ;  Hobinson  v.  Wheeler,  25  id.  260 ;  Jackson  v.  Perkins, 
2  Wend.  308;  Gilbert  v.  JV.  A.  Fire  Ins.  Co.,  23  id.  46: 
Frayer  v.  Hockefeller,  63  N.  Y.  273 ;  Jackson  v.  BodUy  20 
Johns.  184 ;  Spencer  v.  Carr,  45  N.  Y.  440.)  The  attempt 
to  impeach  the  title  conveyed,  by  an  attack  upon  the  right  of 
the  mortgagor  to  convey  to  McEvoy,  was  not  material  or 
relevant.  {Parkinson  v.  Sherman,  74  N.  Y.  88 ;  Parkinson 
v.  Jacobson,  13  Hun,  318;  Curtis  v.  Burr,  39  Barb.  661  ; 
Abbot  V.  Allen,  2  Johns.  Ch.  519 ;  Bumjnis  v.  Plainer,  1  id, 
213.)  The  grantee  in  a  deed  has  no  remedy  for  a  failure  of 
title  against  his  grantor,  in  absence  of  fraud  or  mistake  except 
upon  covenants  in  his  deed,  and  when  be  has  no  covenants  he 
has  no  remedy.  {Thorp  v.  Keokuk  Coal  Co.,  48  N.  Y,  256.) 
The  validity  of  the  order  authorizing  the  conveyance  to 
McEvoy  cannot  be  questioned  by  the  appellant  who  was  not 
a  party  to  the  proceeding,  nor  indeed  can  it  in  any  event  be 
questioned  collaterally  or  in  a  collateral  proceeding.  {Porter 
V.  Purdy,  29  K  Y.  110,  113;  Rusher  v.  Sherman,  28  Barb. 
416 ;  MorriU  v.  Dennison,  8  Abb.  401 ;  Eoderigas  v.  E, 
i?.  Sav.  Inst.,'6S  K  Y.  460 ;  Miller  v.  Brinckerhof,  4  Denio, 
118 ;  Slater  v.  Fairchild,  3  N.  Y.  41 ;  Skinnion  v.  Kelly, 
18  id.  355;  Arnold  v.  Nichols,  64  id.  117;  Pike  v.  Seit^, 
15  Hun,  402 ;  Clajlin  v.  Ostrom,  54  N.  Y.  581 ;  Campbell 
V.  Smith,  71  id.  28 ;  Green  v.  Fry,  93  id.  353.) 

Finch,  J.  The  question '  presented  on  this  appeal  is  not 
an  open  one.  Granting  for  the  sake  of  the  argument,  what  is 
by  no  means  certain,  that  the  title  conveyed  to  McEvoy  by 
the  corporate  deed  was  imperfect  and  invalid,  it  does  not 
follow  that  while  as  grantee  he  remains  in  the  undisturbed 
possession  and^  enjoyment  of  the  premises  he  can  retain 
that  possession  and  at  the  same  time  withhold  the  purchase- 
price  and  so  keep  the  fruit  of  his  contract  while  repudiating 
its  obligation.     By  the  tenns  of  the  deed  which  he  accepted 
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tbe  mortgage  debt  was  in  substance  the  purchase-money 
which  he  agreed  to  pay  directly  to  the  mortgagee  for  the 
relief  and  discharge  of  the  mortgagor.  The  force  of  the 
covenant  left  him  practically  in  the  same  situation  as  if  he 
had  given  back  a  purchase-money  mortgage  with  a  bond  or 
covenant  to  pay  the  debt  directly  to  his  grantors,  and  while 
retaining  his  possession  and  undisturbed  therein,  was  resisting, 
if  not  the  foreclosure,  at  least  a  judgment  upon  his  covenant. 
That  cannot  be  done.  {Parkinson  v.  Sherman^  74  N.  Y.  88.) 
That  case  covers  broadly  all  that  is  involved  in  this.  There 
an  action  was  brought  to  foreclose  a  mortgage  which  the 
grantee  of  the  mortgagor  had  assumed  and  agreed  to  pay,  and 
judgment  was  sought  for  a  deficiency  against  such  grantee. 
The  answer  averred  that  the  title  made  to  the  grantee  was 
utterly  invaHd,  and  at  the  date  of  the  deed  was  in  a  third  per 
son  who  remained  the  owner.  The  court  held  that,  inasmuch 
as  the  grantee  was  presumably  in  possession  and  alleged  no 
eviction,  and  made  no  oflfer  of  surrender  as  a  basis  for  equitable 
relief,  the  failure  of  title  furnished  no  defense  either  to  the 
mortgage  or  the  covenant  to  assume  and  pay  it.  The  case  is 
decisive  against  the  defense  here  interposed.  The  defendant, 
McEvoy,  was  shown  affirmatively  to  have  been  put  in  posses- 
sion and  to  have  afterward  conveyed  to  McCloskey.  There 
is  no  allegation  of  an  eviction  or  pretense  that  the  possession 
has  been  disturbed.  The  corporate  grantor  has  disbanded, 
leaving  a  future  assertion  of  title  in  it  extremely  improbable, 
but  if  that  should  occur  and  prove  successfnl,  which  is  hardly 
to  be  anticipated,  I  think  equity  would  not  be  powerless  if 
McEvoy  should  pay  the  deficiency,  by  a  revival  of  the  mort- 
gage to  that  extent,  or  some  process  of  subrogation,  to  furnish 
proper  and  adequate  relief.  But  in  view  of  the  foreclosure 
and  the  passing  of  the  title  under  the  mortgage,  the  validity 
of  which  nobody  disputes,  any  action  by  the  disbanded  cor 
poration  is  improbable  and  almost  absurd.  If  the  grantee 
should  be  called  upon  by  the  corporation  to  account  for  the 
rents  and  profits  received  T  have  no  doubt  that  a  recovery 
could  be  limited  to  those  received  in  excess  of  the  deficiency 
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paid.  But,  be  that  as  it  may,  there  is  no  doubt  of  the  rule 
wliich  excludes  the  defense  attempted.  In  Dunning  v, 
Leavitt  (85  N.  Y.  30)  there  was  an  eviction,  and  so  a  total 
failure  of  consideration  for  the  covenant  of  assumption.  In 
Crowe  V.  Lewin  (95  N.  Y.  423)  there  was  a  mistake  of  fact 
which  invalidated  the  entire  contract  and  carried  down  with 
it  the  assumption  agreement.  The  cases  finally  cited,  of 
which  Albany  City  Savings  Inst  v.  Burdick  (87  N.  Y.  40), 
is  a  type,  concern  only  the  question  whether  any  contract  of 
assumption  was  ever  in  fact  i^ade.  Tlie  effort  of  the  appel- 
lant to  escape  the  operation  of  the  rule  invoked,  by  treating 
the  contract  of  assumption  as  independent  of  tlie  considera- 
tion of  the  grant  and  outside  of  the  contract  of  sale,  and  so 
within  the  principle  of  U.  A.  Baptist  Church  v.  Baptist 
Church  in  0  Street  (46  N.  Y.  131,  139)  cannot  be  sustained. 
By  the  terms  of  the  accepted  deed  the  assumption  of  the 
mortgage  was  itself  the  substantial  consideration  of  the  grant. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Habbiet  S.  Febdon  et  al.,  as  Executors,  etc.,  Appellants,  v. 
Henby  W.  Canfield,  Bespondent. 

A  policy  of  insurance,  issued  on  the  Tontine  plan,  on  the  life  of  8.  recited 
that  it  was  issued  in  consideration  of  a  sum  stated  to  have  been  paid  by 
C.  and  six  others  named,  the  children  of  S.  who  were  declared  to  be  the 
assured ;  to  whom  the  company  agreed  to  pay  the  amount  of  assurance 
upon  the  death  of  the  insured,  or  that  in  case  he  should  be  living  at  the 
time  of  the  maturity  of  the  policy,  the  holder  or  holders  of  the  policy 
should  be  entitled  to  withdraw  in  cash  the  policy *s  share  of  the  fund.  In 
an  action  to  determine  as  to  who  was  entitled  to  this  share,  plaintiffs 
claimed  under  an  assignment  of  the  policy  from  8.  to  their  testator, 
and  defendant  imder  assignments  from  the  assured.  HM,  that  plaintiffs 
acquired  no  right  to  the  policy  or  the  fund  under  the  assignment  from 
8.,  as  the  contract  of  the  company  was  not  with  him,  but  by  its  express 
terms  with  the  assured. 
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Plaintifb  claimed  that  the  assignments  to  defendant  were  in  some  respects 
invalid.  Held,  that  conceding  this  to  be  so^  it  was  immaterial;  it  did 
not  improve  plaintiffs'  title  or  authorize  them  to  recover. 

(Argued  December  10,  1886;  decided  January  18,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  March  8,  1886, 
which  reversed  a  judgment  in  favor  of  plaintiffs,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term,  and 
granted  a  new  trial.    (Reported  below,  39  Hun,  571.) 

This  action  was  in  the  nature  of  an  action  of  interpleader, 
brought  originally  by  the  Equitable  Assurance  Society  of  the 
United  States  to  determine  the  title  to  a  fund  in  its  hands, 
belonging  to  the  owners  of  a  policy  of  insurance,  issued  by 
it  on  the  life  of  Sanmel  W.  Canfield,  which  was  claimed  by 
the  present  plaintiffs  and  the  defendant. 

By  an  order  of  the  court  the  fund  was  paid  into  court,  and 
plaintiffs  were  substituted  in  the  place  of  the  original  plaintiff. 

The  material  facts  are  stated  in  the  opinion. 

Andrew  Fallon,  for  appellants.  The  policy  in  suit  was 
duly  assigned  by  the  insured  while  it  was  in  his  possession, 
to  John  W.  Ferdon,  for  a  valuable  consideration.  {St  John 
V.  Am.  Mut.  L.  luB,  Co,,  13  N.  Y.  31.)  John  W.  Ferdon 
was  entitled  to  receive  the  moneys  due  upon  the  policy  to 
the  extent  of  the  amount  due  to  the  insured.  (  Volton  v. 
Nat.  Fund  L.  A%.  Co.,  20  N.  Y.  32 ;  Olnistead  v.  Keyea, 
85  id.  593,  698,  699.)  As  long  as  Samuel  W.  Canfield 
retained  the  policy  in  his  possetsion,  he  might  control  it  as 
his  own.  {Lenion  v.  Phenix  Ins.  Co.,  38  Conn.  294 ;  Bich- 
erton  v.  Jaques,  12  Abb.  [N.  0.]  25 ;  Clarke  v.  Durand,  12 
Wis.  223 ;  Universal  L.  Ins.  v.  CoghiU,  30  Gratt.  72 ;  Foster 
V.  Oile,  50  Wis.  603.) 

Oscar  Frishie  for  respondent.  The  assured  were  the  only 
persons  who  could  assign  the  policy  in  smt.  {Rupert  v. 
Union  Mut  Ins.  Co.j  7  Eobt.  155 ;  Oold  v.  Emerson^  99 
Mass.,  164;  Mdie  v.  Slimman,  26  N.  Y.  9 ;  34  Conn.  86  ; 
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Ins.  Go.y  V.  Ajjplegate,  7  Ohio  St.,  292.)  Samuel  W.  Canfield 
oouLd  not  make  an  assignment  of  the  policy  at  the  time  it  is 
obimed  he  attempted  to,  for  the  reason  that  he  did  not  own 
it,  and  it  is  not  shown  that  he  had  any  delegated  power.  The 
title  to  the  policy  was  in  the  assured,  his  children.  {Rupert 
V.  Union  Mut.  Ins,  Co.^  7  Robt.  155 ;  Olmstead  v.  Keyes^ 
85  N.  Y.  593,  601.)  The  assignment  put  in  evidence  by  the 
plaintiflBs  vested  no  title  in  John  W.  Ferdon,  deceased,  and, 
therefore,  none  in  his  legal  representatives.  Hence  the 
plamtiffs  have  failed  to  prove  an  assignment.  {Brunner  v. 
Cohn,  13  Week.  Dig.  1.)  Assuming  S.  W.  Canfield  had  a 
right  to  dispose  of  the  policy,  it  must  be  presumed,  in  the 
absence  of  any  proof  on  the  subject,  that  he  was  to  dispose 
of  it  for  the  benefit  of  the  assured,  not  for  his  own.  He  was 
a  trustee  for  their  benefit.  (85  N.  Y.  593 ;  Harrington  v. 
Erie  Co.  Sav'ga  Bk.,  23  Week.  Dig.  38 ;  Dodge  v.  Stevens. 
94  N.  Y.  209;  Robinson  v.  CJi&m.  Nat.  Bh,  86  id.  404.) 
A  policy  of  the  character  of  the  one  involved  in  this 
action  is  in  its  nature  testamentary,  and  so  if  it  remains 
unchanged  beyond  the  period  of  its  limitation  it  is  irrevo- 
cable. (6  Ins.  L.  J.  305.)  The  words  "  the  insured"  in  the 
covenant  to  pay  contained  in  ^  life  policy,  mean  for  him 
whose  benefit  the  insurance  is  made,  rather  than  him  on 
whose  life  it  depends.  {Hogle  v.  Ghiard  L.  Ins.  Qo.^  4  Abb. 
Pr.   [N.  S.]  346.) 

Rapallo,  J.  Although  the  life  of  Samuel  W.  Canfield  was 
the  life  insured  by  the  policy,  he  was  not  the  party  assured 
thereby.  His  life  was  the  subject  of  insurance  but  the  contract 
does  not,  on  its  face  purport  to  have  been  made  either  with 
him  or  for  his  benefit,  nor  does  he  appear  to  have  had  any 
interest  therein  which  he  could  assign.  The  policy  recites 
that  in  consideration  of  the  representations  made  in  the  appli- 
cation therefor  and  of  the  sum  of  $1,925,  payable  in  advance 
by  Catharine  E.  Canfield  and  sfx  others,  children  of  the  said 
Samuel  W.  Canfield,  who  are  expressly  declared  to  be  the 
assured,  and  of  the  semi-annual  payment  of  a  like  premium, 
SicKBLs  — Vol.  LIX.  19 
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the  society  assures  the  life  of  the  said  Samuel  W.  CaDfield  in 
the  amount  of  $25,000  and  promises  to  pay  the  amount  of 
said  assurance  to  the  said  seven  named  children  in  equal 
shares  in  sixty  days  after  due  notice  and  satisfactory  proof  of 
the  death  of  said  person  whose  life  is  assured. 

Under  this  contract  it  is  impossible  to  see  how  any  assign- 
ment by  the  person  whose  life  is  insured  can  aflfect  the  rights 
of  the  parties  to  whom  the  amount  of  insurance  is  by  the 
terms  of  the  policy  made  payable,  and  who  are  therein 
declared  to  be  the  parties  by  whom  the  premiums  are  payable, 
and  to  be  the  parties  assured. 

The  plaintiffs  claim  under  an  assignment  of  this  policy 
made  by  Samuel  W.  Canfield  to  their  testator  as  collateral 
security  for  money  loaned  by  him  to  Canfield,  and  the 
defendant  claims  under  an  assignment  of  the  same  policy 
from  the  children,  who  are  therein  described  as  the  assured. 
No  facts  appear,  either  in  the  findings  or  the  evidence,  disclos- 
ing any  equities  on  the  part  of  the  plaintiffs  outside  of  the 
title  claimed  by  them  under  the  assignmient  by  Samuel  W. 
Canfield  to  their  testator,  and  we  are  unable  to  perceive  any 
foundation  for  their  claim.  The  contract  of  the  Equitable 
Assurance  Society  was  not  with  Samuel  "W.  Canfield,  but  by 
its  express  terms  was  with  the  assured,  viz.,  his  children. 

The  claim  is  made  in  the  points  of  the  counsel  for  the 
appellants,  that  by  the  terms  and  conditions  of  the  policy,(which 
was  on  the  Tontine  plan)  in  case  Samuel  "W.  Canfield  should 
be  living  at  the  time  of  the  maturity  of  the  policy,  the  amount 
due  was  payable  to  him  personally. 

"We  are  unable  to  find  anytliing  to  that  effect.  The  pro- 
vision as  to  payment  before  death  was,  that  upon  the  comple- 
tion of  the  Tontine  period,  the  legal  holder,  or  holders  of  the 
policy  should  be  entitled,  at  their  option,  to  withdraw  in  cash 
the  policy's  share  of  the  fund.  The  only  provision  under 
which  it  could  be  claimed  that  Samuel  "W.  Canfield  might  in 
any  event  be  entitled  to  draw  anything,  is  a  subordinate  one, 
to  the  effect  that  the  legal  holder  or  holders  of  the  policy  on 
the  completion  of  tlie  Tontine  period,  might,  at  their  election, 
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instead  of  withdrawing  their  share  of  the  Tontine  fund,  con- 
tinne  the  assurance  for  the  original  amount  and  apply  their 
entire  Tontine  dividend  to  the  purchase  of  an  annuity  to 
reduce  the  future  premiums,  and  that  if  in  any  year  the  amount 
derived  from  such  annuity,  together  with  the  annual  dividend 
on  the  policy,  should  exceed  the  amount  of  premium  due,  the 
excess  should  be  paid  in  cash  to  the  said  Samuel  W.  Canfield 
or  assigns.  It  can  easily  be  surmised  how  the  name  of  Samuel 
W.  Canfield,  instead  of  the  assured,  happened  to  be  inserted  in 
this  clause,  but  it  is  quite  unimportant  to  consider  that  matter, 
inasmuch  as  the  contingency  provided  for  never  occurred. 

The  counsel  for  the  appellants  also  claim  that  the  alleged 
assignments  from  the  assured  to  the  defendant  in  this  action, 
were  incomplete,  and  in  some  reapect^  invalid.  But  these 
objections,  if  well  founded,  do  not  help  the  case  of  the 
plaintiffs.  If  the  defendant  has  not  a  valid  assignment  of  the 
interests  of  the  assured,  the  fund  belongs  to  them,  but  this 
does  not  improve  the  plaintiffs'  title. 

The  order  of  the  General  Term  should  be.  affirmed  and 
judgment  absolute  rendered  against  the  plaintiffs  on  their 
stipulation,  with  costs. 

All  concur. 

Judgment  accordingly. 


Habribt  a.  Brady  et  al.,  Executors,  etc.,  Eespondents,  v. 
Patrick  Cassidy  et  al.,  Appellants. 

Plaintiffs,  whose  testator  had  carried  on  a  manufacturing  business,  sold  to 
defendants  the  "plant,"  and  leased  to  them  the  buildings  in  which  the 
business  had  been  earned,  and  after  the  lessees  had  taken  possession, 
sold  and  executed  to  them  a  bill  of  sale  of  "  the  entire  manufactured 
stock,  •  •  •  now  on  hand  at  foundry  and  store-rooms,"  which 
were  part  of  the  premises  so  leased.  Plaintiffs  immediately  began  an 
inventory  of  the  property,  which  when  completed  was  delivered  to 
defendants.  A  large  amount,  consisting  proportionally  of  the  more 
valuable  part  of  the  goods  which  had  appeared  in  and  was  exhibited  as 
part  of  the  stock  at  the  time  of  the  sale,  was  omitted  from  the  inventory. 
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and  it  appeared  had  been  delivered  by  plaintiffs  to  other  parties,  after 
the  day  of  sale,  upon  orders  received  by  them  previous  to  that  time, 
but  as  to  which  there  had  been  no  valid  agreement  of  sale.  In  an 
action  to  recover  the  contract-price  for  the  goods  delivered,  defendants 
set  up  as  a  counter-claim  damages  for  the  removal  of  the  said  goods. 
The  court  on  the  trial  left  it  to  the  jury  to  determine  what  the  parties 
meant  by  the  ''  stock  on  hand  "  in  the  bill  of  sale,  and  charged  that  there 
was  some  part  of  the  stock  plaintiffs  did  not  own  at  the  time  of  the  sale. 
Held,  error;  that  as  plaintiffs  failed  to  show  a  contract,  which,  as  between 
themselves  and  the  alleged  purchasers  of  the  goods  so  taken  from  the 
stock,  transferred  the  title  of  the  property,  plaintiffs  remained  the  legal 
owners  and  entitled  to  dispose  of  it  to  defendants;  and,  as  the  property 
was  on  the  premises  occupied  by  defendants,  the  execution  of  the  bill  of 
sale  passed  the  title  to  them;  that  assuming  a  valid  executory  contract 
of  sale  had  been  made  by  plaintiffs  prior  to  the  sale  to  defendants,  the 
purchaser  acquired  no  title  to  any  specific  property,  and  on  the  refusal 
of  the  vendors  to  fill  the  orders  had  simply  a  right  of  action  for  damages, 
and  that  it  was  the  undoubted  right  of  defendants  to  have  the  meaning 
and  intent  of  their  contract  determined  by  the  court. 

When  the  terms  and  language  of  a  contract  are  ascertained,  in  the 
absence  of  technical  phrases,  or  of  terms,  the  meaning  of  which  is 
obscure,  or  of  lat^ent  ambiguities,  rendering  the  subject-matter  of  the  con- 
tract uncertain  and  doubtful,  the  office  of  interpreting  its  meaning  belongs 
to  the  court. 

To  render  parol  evidence  competent,  in  case  of  a  written  contract,  it  is  not 
enough  that  there  were  circumstances  known  to  one  of  the  parties  which 
might  have  influenced  him  in  making  the  contract  which  were  not 
known  to  the  other  party;  to  create  an  ambiguity  that  opens  the  con- 
tract to  parol  explanation,  it  must  be  established  by  proof  of  circum- 
stances known  to  all  of  the  parties. 

(Argued  December  18,  1886;  decided  January  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York 
entered  upon  an  order  made  April  5,  1886,  which  aflBrmed  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  verdict. 

This  action  was  brought  to  recover  the  purchase-price  of 
certain  goods  alleged  to  have  been  sold  by  plaintiffs  to 
defendants. 

The  material  facts  are  stated  in  the  opinion. 

John  E,  Parsons  for  appellants.  It  is  the  province  of  the 
court  to  construe  contracts  unless  the  meaning  is  obscure  and 
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depends  upon  the  facts  aliunde  in  connection  with  the  written 
language  {First  Nat.  Bk.  v.  Dam,a,  79  N.  Y.  108.)  It  is 
only  where  terms  used  are  technical,  or  terms  having  a  peculiar 
meaning  in  a  particular  trade  or  place,  that  the  aid  of  the 
jury  is  invoked  to  ascertain  their  meaning.  {Goddard  v. 
Foster,  17  Wall.  123;  Levy  v.  Oadshy,  3  Cranch,  186; 
Bliven  v.  N,  E,  Screw  Co.,  23  How.  [U.  S.]  432 ;  FMng  v. 
Bk.  of  U.  8.,  11  Wheat.  75;  6  Cond.  K.  215;  Barreda 
V.  SiM>ee,  21  How.  [U.  S.]  147 ;  Beggs  v.  Forbes,  30  Eng.  L. 
and  Eq.,  508  ;  Shores.  Wilson,  9  Clark  &  Fin.  569.)  Where 
a  question  depends  upon  and  is  an  inference  to  be  drawn  from 
circumstances,  it  is  a  question  of  fact  for  the  jur j ;  but  where 
it  turns  upon  a  question  of  a  writing,  and  no  special  circum- 
stances need  be  taken  into  account,  it  is  a  question  of  law  foi 
the  court.  {Stokes  v.  Johnson,  57  N.  Y.  673.)  The  motion 
for  a  nonsuit  should  have  been  granted.  {Butler  v.  Butler ^ 
77  N.  Y.  472.)  Only  such  defects  are  waived  by  acceptance 
as  are  or  can  be  known  to  the  purchaser  by  observation  at  the 
time  of  delivery.  {Hoe  v.  Sa/nbom,  21  N.  Y.  552;  White  y. 
Miller,  71  id.  118.)  The  contract  in  this  case  vested  the 
property  in  the  defendants.  It  was  not  an  executory  contract. 
{Oroot  V.  OUe,  51  N.  Y.  431 ;  Terry  v.  Wheeler,  25  id.  520  ; 
Kimberly  v.  Pa^hin,  19  id.  330 ;  Orowfoot  v.  Bennett,  2 
Comst.  258,  260.)  The  cases  which  determine  that  acceptance 
constitutes  a  waiver  as  between  buyer  and  seller  do  not 
apply  either  to  executed  contracts  of  sale  or  to  a  breach  of 
warranty.  {MuUer  v.  Eno,  14  K.  Y.  597 ;  Briggs  v.  Hilton, 
99  id.  517.) 

George  H.  Forster  for  respondents.  The  whole  charge 
must  be  considered  to  ascertain  if  there  was  any  error. 
{Jones  V.  Osgood,  6  N.  Y.  233 ;  Governors  of  Alms 
House  V.  Am.  A.  Uhion^  7  id.  236;  JLansing  v.  Wis- 
weU,  6  Denio,  213;  Caldwell  v.  Murphy,  11  N.  Y.  416 ; 
Walsh  v.  Kelly,  40  id.  556  ;  Ayrault  v.  Pacific  Bk.,  47  id. 
676;  Bea/verY.  Taylor,  93  U.  S.  46,  54.)  The  defendants 
have  no  ground  of  exception  to  the  ruling  of  the  court,  that 
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the  meaning  of  the  words  "  stock  on  hand  "  was  not,  in  this 
case,  a  question  of  law,  turning  upon  the  construction  of  the 
contract  to  be  determined  by  the  court,  but  that  he  should 
leave  it  to  the  jury  to  say  what  the  parties  meant  by  the  use 
of  those  words.  (Stokea*  v.  Johnson^  57  N.  T.  673 ;  Pitney 
V.  Olenns  Ins.  Co,,  65  id.  17 ;  First  Nat  Bk.  v.  Dana,  79 
id.  108,  116 ;  Chapm  v.  Ddbson,  78  id.  74 ;  JuUia/rd  v. 
Chaffee,  92  id.  529 ;  Eighmie  v.  Taylor,  98  id.  288.)  On  an 
executory  contract  for  the  sale  of  goods  to  be  delivered  at  a 
future  day,  the  acceptance  of  the  goods  is  held  to  be  an 
admission  of  due  performance  by  the  seller  and  a  waiver  of 
defects,  if  any  there  be,  in  the  subject  of  a  sale.  {Reed  v. 
RamdaU,  29  N.  Y.  358.)  The  defendants  were  bound  to 
examine  the  stocks,  and  to  return  the  same  if  not  as  contracted 
for.  Not  having  done  so,  they  waived  all  defects.  {Hargous 
V.  Stone,  5  K  Y.  73;  Pom&rcyy  v.  SJiaw,  2  Daly,  267; 
Weaver  v.  Wisner,  51  Barb.  638 ;  Holden  v.  Clancy,  58  id. 
591 ;  McOormick  v.  Sarson,  45  N.  Y.  265 ;  Woodruff  v. 
Petm^son,  56  Barb.  407 ;  Oaylord  M'fg.  Co.  v.  Allen,  53 
N.  Y.  519  ;  Bounce  v.  Dow,  64  id.  415.) 

EuGBR,  Oh.  J.  Previous  to  June,  1883,  Alfred  Brady  had 
for  many  years  carried  on  the  business  of  making  plumbers' 
castings  at  a  foundry  arid  ware-rooms  in  the  city  of  New 
York.  Having  died  in  May  of  that  year,  his  executor 
determined  to  dispose  of  the  business  and  property  on  hand, 
and  in  pursuance  of  that  intention,  early  in  June,  effected  a 
transfer  of  what  was  called  "  the  plant,"  to  the  defendants, 
at  a  price  agreed  upon,  and  also  leased  the  premises  in  question 
to  them,  from  the  day  of  sale,  to  the  first  day  of  January 
thereafter,  and  the  defendants  took  immediate  possession 
thereof.  On  the  20th  day  of  June  subsequently  they  also 
sold  to  the  defendants  their  stock  on  hand  and  executed  and 
delivered  to  them  a  written  bill  of  sale,  reading  as  follows : 

"  Sold  to  Cassidy  &  Adler  the  entire  manufactured  stock, 
in  good  condition,  consisting  of  pipes,  fittings,  fines,  etc.,  now 
on  hand  at  foundry  and  store-rooms  on  Fifty-fifth  and  Fifty- 
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sixth  streets,  Tenth  and  Eleventh  avenues.  The  price  on 
same  to  be  eighty  (80)  per  cent  from  list-price,  besides  the 
sum  of  $700;  the  stock  to  bo  taken  without  tarring  and 
to  be  left  on  premises;  the  same  to  be  paid  for  in  cash. 
The  receipt  of  $100,  as  part  payment  of  same,  is  hereby 
acknowledged. 

"I.    WIJ^TERBOTTOM, 

The  property  sold  being  then  upon  premises  occupied  by 
the  defendants,  the  execution  of  the  bill  of  sale,  passed  the 
title  and  there  remained  nothing  to  be  done  to  complete  the 
purchase,  but  the  preparation  of  an  inventory  and  the  ascer- 
tainment and  payment  of  the  net  price  of  the  property  sold. 

The  preparation  of  the  inventory  waa  immediately  set 
about  by  the  plaintiffs,  and  it  was  completed  and  delivered  to 
the  defendants,  some  time  about  the  middle  of  July,  and  it 
appeared  therefrom  that  the  net  price  of  the  property  included 
therein,  was  $11,955.33. 

Upon  an  examination  of  such  inventory  by  the  defendants, 
after  its  delivery  to  them,  they  discovered  that  it  did  not 
contain  all  the  property  purchased,  and  that  a  large  amount  of 
pipe,  consisting  proportionally  of  the  most  valuable  part  of 
the  stock,  which  had  appeared  among  the  goods  on  hand  in 
the  stock  at  the  time  of  the  sale  to  defendants,  was  not 
included  in  it,  and  upon  demanding  an  explanation  of  this 
circumstance  they  were  informed  by  the  plaintiffs  that  it  had 
been  delivered  by  them  to  other  parties,  customers  of  the 
foundry,  after  the  day  of  sale,  upon  orders  received  by  them 
previous  to  that  time,  and  they  claimed  the  right  to  make  such 
delivery  under  the  terms  of  the  bill  of  sale.  The  defendants 
protested  against  this  disposition  of  the  property  and  claimed 
damages  for  its  removal  from  the  foundry. 

The  value  of  the  goods,  over  the  contract-price,  thus 
removed  amounted  to  several  thousand  dollars. 

This  action  was  brought  to  recover  the  amount  shown  to 
be  due  by  the  inventory,  and  the  defense  was  a  counter-claim 
for  damages  arising  out  of  the  withdrawal  by  the  plaintiffs  of 


152  B&ADT  et  aL  v.  Cassidt  et  al.  [Jan., 

Opinion  of  the  Court,  per  Rugbb,  Ch.  J. 

the  pipe  in  question  from  the  stock  sold,  after  the  delivery  of 
the  same  to  the  defendants.  The  question  discussed  relates 
to  the  validity  of  this  defense. 

No  question  was  made  on  the  trial  but  that  the  pipe  in 
question,  was  on  the  premises  on  the  day  of  sale,  and  was 
exhibited  to  the  defendants  as  a  part  of  the  stock  by  the  plain- 
tiffs, but  it  was  claimed  that  such  goods  ought  not  to  be 
considered,  as  included  in  the  terms  of  the  bill  of  sale. 

Neither  was  it  claimed  that  there  was  anything  ambiguous 
in  the  language  of  the  bill  of  sale,  or  any  doubt  or  uncertainty 
arising  over  the  description  of  the  property  referred  to  therein, 
but  it  was  claimed  by  the  plaintiffs,  and  held  by  the  trial 
court,  that  proof  of  the  circumstances  surrounding  the  sale, 
and  the  situation  of  the  parties,  created  an  ambiguity  which 
authorized  the  plaintiffs  to  give  parol  evidence  to  explain  and 
apply  the  language  used,  to  the  subject  of  the  sale,  and  limit 
the  effect  of  the  description. 

The  burden  of  establishing  such  a  condition  of  things 
naturally  rested  upon  the  plaintiffs  and  they  attempted  to 
meet  by  proof  the  responsibility  thus  cast  upon  them. 

Evidence  was  given,  by  which  it  was  attempted  to  be  shown 
that  they  had  previous  to  June  twentieth  effected  sales  of 
pipe,  fittings,  etc.,  from  the  stock,  to  third  parties,  which 
constituted  the  property  in  dispute. 

The  evidence  to  establish  such  sales  was  extremely  loose 
and  unsatisfactory,  and  fails,  as  we  think,  to  show  any  valid 
agreement  for  such  sales.  The  principal  witness  on  this  ques- 
tion was  one  Newcomb,  a  former  clerk  of  the  plaintiffs,  who 
claims  to  have  bought  the  bulk  of  the  property,  delivered 
after  June  twentieth  to  third  persons,  from  the  plaintiffs,  and 
to  have  told  and  delivered  it  to  customers  of  his  own  directly 
from  the  warehouses  leased  to  the  defendants.  Some  of  it 
was  delivered  after  June  twentieth  to  a  purchaser  who  had 
previously  promised  to  come  and  look  at  the  stock  and  select 
some  goods  for  purchase,  but  the  most  of  it  was  delivered  to 
persons  who  had  no  relations  with  the  plaintiffs,  but  bought 
directly  of  Newcomb  after  the  twentieth  of  June.     Tlie  only 
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authority  shown  in  Newcoinb  to  make  aach  sales  arose  from  a 
notice  given  by  him  to  one  f'inch,  an  employe  of  the  plaintiflEs, 
about  a  week  previous  to  June  twentieth,  to  the  effect  that  he 
would  take  the  balance  remaining  in  the  stock  of  certain 
kinds  of  pipe  and  fittings  then  specified  by  him.  These 
goods  were  not  charged  to  Newcomb  at  this  time,  neither  was 
any  part  of  the  purchase-price  then  paid  or  goods  delivered, 
nor  was  any  memorandum  in  writing  made  of  the  transaction. 
It  does  not  even  appear  that  the  plaintiffs  agreed  to  sell  the 
goods  to  Newcomb.  Some  few  articles  were  also  shown  to 
have  been  ordered  by  two  or  three  different  parties  previous  to 
June  twentieth,  and  were  entered  in  the  books  as  sold,  although 
they  were  delivered  thereafter,  but  the  amount  and  value  of 
such  goods,  does  not  appear  and  they  were  apparently  regarded 
on  the  trial  as  of  insignificant  importance.  It  is  quite  evident 
from  this  state  of  facts  that  even  no  valid  executory  contract 
of  sale  was  made  between  the  plamtiffs  and  Newcomb,  much 
less  that  any  contract  was  effected  transferring  the  title  of  the 
property  in  question  to  Newcomb  or  the  intending  purchasers. 

It  is  also  clear  that  the  proof  did  not  establish  any  valid 
executory  contract  of  sale  of  such  goods  to  third  persons, 
prior  to  June  twentieth  withm  the  provisions  of  the  statute 
of  frauds.     {Roclcwell  v.  Charlea,  2  Hill,  499.) 

There  was  no  suggestion  in  the  evidence  that  the  defend- 
ants had  knowledge  of  these  alleged  sales,  or  reason  to 
suppose  that  any  portion  of  the  stock  pointed  out  as  that  pro- 
posed to  be  sold,  had  been  previously  sold  to  other  parties. 

Such  an  idea  could  have  been  entertained,  by  them,  only 
upon  the  assumption  that  the  plaintiffs  were  intending  to 
perpetrate  a  fraud  in  making  a  sale  to  them.  Under  these 
circumstances  the  court  upon  the  trial,  left  it  to  the  jury  to 
determine  what  the  parties  meant  by  the  use  of  the  terms 
"  stock  on  hand^^  as  used  in  the  bill  of  sale,  whether  it  meant 
all  of  the  pipes  in  the  building,  whether  previously  sold  to 
other  parties  or  not,  or  only  those  pipes  that  the  executors 
still  owned  at  the  time  the  contract  was  made. 

The  determination  of  the  court  to  leave  these  questions  to 
SioKELs— Vol.  LIX.        20 
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the  jury  was  duly  excepted  to  by  the  defendants,  and  it  was 
further  requested  to  pronounce  upon  the  meaning  and  intent 
of  the  contract  in  the  respect  mentioned,  which  it  refused  to 
do,  and  the  defendants  excepted  to  this  refusal. 

The  court  also  charged  the  jury  that  "  there  was  certain 
stock  which  they  (the  executors)  owned  that  was  in  the  inven- 
tory. All  that  was  in  the  inventory  Cassidy  and  Adler  got. 
There  was  certain  stock  that  they  (the  executors)  did  not  own, 
that  is  not  in  the  inventory,  and  that  Cassidy  and  Adler  have 
not  got." 

The  defendants  duly  excepted  to  so  much  of  this  instruc- 
tion as  stated  that  there  was  some  part  of  the  stock  that  the 
executors  did  not  own  at  the  time  of  the  sale  to  defendants. 

We  think  these  exceptions  were  well  taken.  The  theory 
that  there  was  any  part  of  the  property  in  question,  of  which 
the  plaintiffs  were  not  the  owners  at  the  time  of  their  sale  to 
defendants,  had  no  support,  as  we  have  seen,  in  the  evidence. 

Upon  the  undisputed  facts  of  the  case,  the  plaintiffs  had 
failed  to  show  a  contract  which,  as  between  themselves  and 
the  alleged  purchasers,  transferred  the  title  of  the  property. 

Notwithstanding  all  that  was  said  and  did,  the  plaintiffs 
remained  the  legal  owners  of  such  property,  and  entitled  to 
dispose  of  it  as  they  did,  to  the  defendants  on  the  twentieth 
of  June.  (CaulMns  v.  Hellman,  47  N.  Y.  449;  Burt  v. 
Dutcher,  31  id.  493 ;  Benj.  on  Sales,  321,  §§  308,  310.) 

Even  assuming  that  a  valid  executory  contract  of  sale  was 
made  by  the  plaintiffs  prior  to  June  twentieth,  to  the  pur- 
chasers referred  to,  such  purchasers  acquired  no  title  to  any 
specific  property,  and,  upon  a  refusal  by  the  vendors  to  fill  the 
orders,  had  a  right  of  action  simply  for  damages. 

The  effect  of  the  instruction,  last  referred  to,  was  to  with- 
draw from  the  jury  the  consideration  of  all  evidence  relating 
to  the  prior  sales  to  other  persons,  and  determine,  as  a  question 
of  law,  that  snch  transactions  effected  a  transfer  of  the  prop- 
erty referred  to,  from  the  plaintiffs  to  such  persons.  They 
were  thereby  directed  to  consider  the  evidence  as  establishing 
a  change  of   ownership  of  the  property  in  dispute,  and  to 
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determine  the  meaning  of  the  language  UBed  in  the  contract 
in  the  light  of  that  circumstance. 

We  think  the  evidence  was  not  susceptible  of  such  a  con- 
struction, and  that  it  wholly  failed  to  show  any  change  of 
ownership  of  the  property  referred  to. 

We  think,  also,  that  it  was  the  undoubted  right  of  the 
defendants  to  have  the  meaning  and  intent  of  this  contract 
determined  by  the  court  and  not  by  the  jury. 

The  rule  is  well  settled  that  when  the  terms  and  language 
of  a  contract  are  ascertained,  in  the  absence  of  technical 
phrases,  the  meaning  of  which  is  obscure,  or  the  existence  of 
latent  ambiguities,  rendering  the  subject-matter  of  the  con- 
tract uncertain  and  doubtful,  the  oflBice  of  interpreting  its 
meaning  belongs  to  the  court  alone.  {Dwight  v.  Oerma/nia 
Ins.  Co.,  103  N.  T.  341 ;  First  Nat.  Bk.  v.  Dana,  Y9  id.  108.) 

It  would  be  a  dangeroiis  principle  to  establish,  where  parties 
•have  reduced  their  contracts  to  writing,  and  defined  their 
meaning  by  plain  and  unequivocal  language,  to  subject  their 
interpretation  to  the  arbitrary  and  capricious  judgment  of 
persons  unfamiliar  with  legal  principles  and  settled  rules  of 
construction. 

No  such  ambiguity,  however,  existed  in  the  language  of 
this  contract  as  made  it  necessary  or  proper  to  refer  its  mean- 
ing to  the  jury,  and  the  evidence  as  to  the  surrounding  cir- 
cumstances established  no  case  showing  that  any  uncertainty 
existed  as  to  the  identity  of  the  property  intended  to  be  sold, 
or  as  to  the  meaning  and  intent  of  the  contract. 

Whatever  notion  might  have  been  entertained  as  to  the 
understanding  of  the  plaintiffs  in  respect  thereto,  there  was 
not  the  slightest  evidence  to  show  that  the  defendant  had  any 
reason  to  suppose  that  the  contract  had  any  other  meaning 
than  that  expressed  by  the  literal  signification  of  its  language. 

It  is  not  enough  to  render  parol  evidence  competent,  that 
there  are  circumstances  known  to  one  of  the  parties,  but 
unknown  to  the  other,  which  might  have  influenced  such 
party  in  making  a  contract,  but  to  create  an  ambiguity  that 
opens  such  a  contract  to  parol  explanation,  it  must  be  estab- 
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lished  by  proof  of  circumstances  known  to  all  of  the  parties 
to  the  agreement,  and  available  to  all,  in  selecting  the  language 
employed  to  express  their  meaning. 

This  contract,  however,  was  plain  and  unambiguous  in  its 
language,  and  was  susceptible  of  but  one  construction.  It 
stated  that  the  subject  of  the  sale  was  "the  entire  manu- 
factured stock  in  good  condition,  consisting  of  pipes,  fittings, 
fines,  etc.,  now  on  hand  at  foundry  and  store  rooms  on  Fifty- 
fifth  and  Fifty-sixth  streets,  Tenth  and  Eleventh  avenues." 

No  technical  words  are  used  in  the  description  and  no 
diflSculty  existed  in  applying  the  language  used  to  the  subject 
of  the  contract  with  certainty  and  exactitude. 

Notwithstanding  this  plain  description  of  the  property 
sold,  the  jury  were  permitted  to  find,  under  the  instructions 
of  the  court,  that  it  did  not  mean  the  entire  stock  on  hand, 
but  that  it  referred  only  to  so  much  thereof  as  remained  after 
other  parties  had  removed  such  goods  as  they  had  previously 
notified  the  plaintiflfs  of  an  intention  to  purchase. 

The  proof  showed  that  the  goods  thus  taken  consisted  of 
the  most  valuable  part  of  the  stock,  and,  if  authorized,  the 
construction  put  upon  the  language  used,  eflEected  a  very 
material  alteration  of  the  terms  of  the  contract  to  the 
damage  of  the  defendants. 

Other  exceptions  to  the  charge  have  been  called  to  our 
attention,  which  we  regard  as  worthy  of  serious  consideration, 
but  in  view  of  the  conclusions  reached  upon  the  main  point 
in  the  case,  we  deem  it  unnecessary  particularly  to  refer  to 
or  discuss  them. 

The  judgments  of  the  courts  below  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Albbboht  J.   Lbbohb,   Appellant,  v.  William  M.  Bbashkb, 
as  Admluistrator,  etc.,  Respondent. 

In  an  action  to  recover  for  services  alleged  to  have  been  rendered  to 
defendant's  testator,  after  proof  of  the  rendition  of  the  services,  plain- 
tiff, as  a  witness  in  his  own  behalf,  was  asked  if  he  had  been  paid  there- 
for, this  was  objected  to  as  involving  a  personal  transaction  with  the 
deceased.  The  objection  was  overruled  and  plaintiff  answered  **  No." 
Defendant's  offered  no  evidence  tending  to  show  payment.  Hdd,  that 
while  the  objection  was  good  the  evidence  was  wholly  immaterial 
and  could  have  done  no  harm,  as  payment  was  an  affirmative  defense, 
and  the  burden  of  proving  it  was  upon  the  defendant. 

The  plaintiff* was  asked  and  permitted  to  testify  under  objection  and 
exception  as  to  what  services  he  rendered,  excepting  personal  transac- 
tions or  communications  with  the  deceased.  Heldt  that  the  question  was 
proper  in  form,  and  if  any  improper  evidence  was  given  under  it, 
it  was  defendant's  duty  to  object  and  move  to  strike  out  so  much 
of  the  answer  as  exceeded  the  legitimate  scope  of  inquiry. 

A  transcript,  certified  to  by  the  proper  officer,  of  a  power  of  attorney 
authorizing  the  conveyance  of  land,  recorded  in  the  clerk's  office  of 
county  in  which  the  land  is  situated,  is  competent  as  evidence  (1  R.  S. 
763,  §  39;  Code  of  Civ.  Pro.,  §  933). 
Lerehe  v.  Brasher  (87  Hun,  885)  reversed. 

(Argued  December  13,  1886;  decided  January  18,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  September  22, 
1885,  which  affirmed  an  order  of  the  trial  court  granting  a 
motion  made  on  the  minutes  for  a  new  trial.  (Reported 
below,  37  Hun,  385.) 

The  nature  of  the  action,  and  the  material  facts  are  stated 
h)  the  opinion. 

G.  A.  Clement  for  appellant.  There  was  no  error  in 
regard  to  the  admission  of  evidence  concerning  the  lost  power 
of  attorney.  (Code,  §  933.)  The  ground  for  the  exclusion  of 
evidence,  made  competent  by  section  933  of  the  Code,  must 
be  made  out  by  the  party  alleging  its  incompetency  as  to  the 
particular  matter.  {Pinney  v.  Orth,  88  N.  Y.  451 ;  Gary  v. 
White,  69  id,  339 ;  Severn  v  JN'ai.  State  BL,  18  Hun,  228, 
229 ;  Ham  v.  Van  Orden,  84  N.  T.  271  ;  Pratt  v.  Elkins, 
80  id.  201 ;    Wadsworth  v.  Herrnann,  85  id.  639.)     Neither 
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the  question  nor  the  answer,  as  to  whether  any  part  of  the 
claim  had  been  paid,  called  for  or  disclosed  any  personal 
transaction  or  communication  with  the  deceased.  Pratt  v. 
Elkinsy  80  N.  Y.  201 ;  Ward  v.  KUpatrick,  85  id.  417 ; 
Rowlamd  v.  Hegmixm,  1  Hun,  491 ;  S.  C.  59  N.  Y.  643.) 
There  was  no  error  in  the  charge  of  the  trial  court  to  the 
jury  that  the  statute  does  not  prohibit  a  man,  after  his 
employment  has  been  shown  by  other  evidence,  from  testi- 
fying as  to  the  services  which  he  has  performed.  {PlaUner 
V.  Piatt,  78  N.  Y.  91 ;  Pcmtiers  v.  People,  82  id.  347 ;  Code, 
§  829 ;  KMy  v.  Burrmo%,  19  Week.  Dig.  478 ;  Markdl  v. 
Benson,  56  How.  860;  Tooker  v.  Qormer,  2  Hilt.  71; 
Merritt  v.  Campbell,  79  N.  Y.  625  ;  Miller  v.  Monigomeryy 
78  id.  286.)  The  aUeged  counter-claim  was  not  a  claim 
belonging  to  the  decedent  and  was  not  allowable.  (Code, 
§§  501,  505 ;  Berriam,  v.  Mayor,  etc.,  15  Abb.  [K  S.]  207 ; 
Piser  V.  Steams,  1  Hilt.  86 ;  Mayor  v.  Parker  Steamship 
Co.,  12  Abb.  300 ;  Patterson  v.  PaMerson,  59  N.  Y.  574 ; 
Taylor  Y.  Mayor,  etc.,  82  id.  10 ;  People  v.  Dennison,  84  id.  279.) 
The  reply  did  not  waive  plaintiff's  right  to  object  to  the 
counter-claim  as  not  allowable.  {Ca/rpenier  v.  Manhattan, 
Ins.  Co.,  22  Hun,  52 ;  Smith  v.  Hall,  67  N".  Y.  51.)  Where 
a .  charge,  taken  as  a  whole,  is  in  accord  with  the  law  of  the 
case  an  appellate  court  will  not  speculate  as  to  correctness  and 
significance  of  detached  portions  standing  alone  and  unqualified 
by  the  context.  {Mosher  v.  City  of  Auburn,  17  Week.  Dig. 
-477;  Malhry  v.  Tioga  R.  R.  Co.,  3  Abb.  [Ot.  App.]  143.) 
The  statute  is  limited  in  its  legal  operative  power  to  objec- 
tionable evidence  and  not  to  the  witness  personally.  {McKenna 
V.  Bolger,  22  Week.  Dig.  361.) 

Thomas  E.  PearsaU  for  respondent.  •  There  was  error  in 
permitting  the  plaintiff  to  testify  tliat  the  handwriting  of  the 
paper  shown  was  that  of  the  deceased  it  being  a  personal 
transaction.  {Holcomh  v.  Holcomb,  95  N.  Y.  316 ;  Erben  v. 
Lorillard,  19  id.  302;  Newm/in  v.  Ooddard,  3  Hun,  72; 
People  V.  Zimmermcm,  4  N.  Y.  [Grim.  R.]  272.)    The  court 
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erred  in  allowing  plaintiff  to  testify  against  defendant's  objec 
tion  to  the  question  ;  has  any  part  of  this  been  paid  ?  Answer ; 
no.  A  negative  fact  cannot  be  proved  by  a  witness  who  si  a 
party  and  brought  within  section  829  of  the  Code.  {Dyer  v. 
Dyer,  48  Barb.  190 ;  Howell  v.  Van  Sicklen,  6  Hun,  115 ; 
Haughty  v.  Wright^  12  id.  179 ;  BougTiton  v.  BogarduB,  7  N.Y. 
Civ.  Pro.]  252 ;  Wilson  v.  Reynolds^  31  Hun,  47 ;  Somerville  v. 
Orook^  9  id.  664 ;  Baldwin  v.  Smith,  5  id.  454 ;  Williams  v. 
Davis,  7  N.  Y.  [Civ.  Pro.]  282;  HiU  v.  Heermans,  17 
Hun,  470;  Fooley  v.  Bacon,  70  N.  Y.  84;  Chadwick  v. 
Fcmner,  69  id.  406;  Brogue  v.  Lord,  2  Abb.  [N.  C]  14; 
Pearce  v.  Ba/mett,  30  Hun,  525 ;  HarsdeU  v.  Soott,  26  id. 
617.)  The  court  erred  in  permitting  plaintiff  to  testify  to 
the  various  services  rendered  by  him  for  deceased.  (  Williams 
V.  Dams,  7  N.  Y.  [Civ.  Pro.]  282 ;  Holeomh  v.  Holcomh,  95 
N.  Y.  316 ;  Fisher  v.  Verplank,  17  Hun,  150 ;  Boughton  v. 
Boga/rdus,  7  N.  Y.  [C.  P.]  252.)  The  court  erred  in  receiv- 
ing in  evidence  the  power  of  attorney  claimed  to  have  been 
made  by  deceased  to  plaintiff.  {Harsdell  v.  Scott,  26  Hun, 
617;  Pease  v.  Bennett,  30  id.  526.)  The  court  erred  in 
excluding  proof  of  the  defense  or  counter-claim  of  $2,000, 
set  forth  in  defendant's  answer,  with  respect  to  the 
improper  management  of  the  estate  of  Pierre  M.  Van 
Wyck.  ( Wadley  v.  Davis,  63  Barb.  500.)  Where  securities 
in  the  hands  of  a  creditor  are  wrongfully  disposed  of  by  him, 
so  that  the  debtor  has  a  claim  upon  him  for  damages  for  their 
loss,  such  damages  can  be  set  off  against  the  debt  pro  tanto,  m 
an  action  at  law  brought  by  the  creditor  for  the  recovery  of 
the  debt  [Bulkd-ey  v.  Welch,  31  Conn.  339  ;  Ainsworth  v. 
Bowen,  9  Wis.  348;  CampbeU  v.  Fox,  11  la.  318 ;  Gleason 
V.  Clark,  9  Cow.  57 ;  Harlock  v.  Le  Baron,  1  Civ.  Pro.  R. 
168;  7  Wait's  Act.  and  Def.  485;  Herrion  v.  Norton,  2 
Ashm.  [Pa,]  150  ;  Streeter  v.  Streeter,  43  111.  155  ;  Waterma7i 
V.  Cla7^k,  76  id.  428 ;  McEwen  v.  Kerfoot,  87  id.  530 ;  StiU 
V.  HaU,  20  Wend.  51.)  It  was  error  for  the  court  to  refuse 
to  charge  "  that  if  the  jury  find  that  Lerche  gave  away  and 
diposed  of  the  larger  part  of  Van  Wyck's  estate,  without  con- 
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sideration,  and  that  thereby  the  estate  was  more  damaged  than 
benefited  by  his  alleged  services,  then  they  will  be  justified 
in  finding  that  there  is  no  value  to  the  services  alleged  to  have 
been  rendered."     {Harlock  v.  Ze  Baron^  1  Civ.  Pro.  168.) 

Finch,  J.  The  plaintiff  brought  this  action,  claiming  to 
recover  about  $2,600  as  compensation  for  services  rendered  to 
Mr.  Van  Wyck,  the  defendant's  testator,  in  the  character  of 
his  agent  and  attorney.  The  contract  of  employment  was 
proved,  beyond  all  question,  by  evidence  wholly  uncontra- 
dicted, and  of  a  kind  open  to  no  criticism.  The  services  ren- 
dered began  a  few  days  before  January  14,  1880,  on  which 
day  the  plaintiff  collected  a  judgment  of  about  $500  in  favor 
of  Van  Wyck. 

On  that  day  the  latter,  by  a  written  instrument,  the  signa- 
ture to  which  was  proven  and  not  questioned,  appointed 
plaintiff  his  "  attorney  in  fact "  for  all  matters  pertaining  to 
two  actions  which  were  specified.  That  the  employment  was 
earlier  than  that  is  evident  from  a  letter  of  Van  Wyck,  dated 
December  30,  1879,  in  which  he  speaks  plainly  of  the  exist- 
ing relation.  Other  letters  are  quite  as  decisive,  and  on  the 
10th  day  of  February,  1880,  Van  Wyck  gave  to  plaintiff  a 
general  power  of  attorney  covering,  substantially,  the  trans- 
action of  all  his  busineso.  The  employment  was  further 
proved  by  at  least  one  witness  who  swore  to  the  statements  of 
the  testator  to  that  effect. 

The  general  character  of  the  services  contracted  for  and 
rendered,  was  also  shown  by  evidence  outside  of  anything 
which  fell  from  the  plaintiffs.  The  property  of  the  testator 
had  been  taken  from  him  on  account  of  his  intemperate  habits 
and  placed  in  the  hands  of  a  committee.  Van  Wyck  had 
become  restored  to  health  and  capacity  and  entitled  to  receive 
back  and  manage  his  property.  The  committee  had  placed 
the  estate  in  the  hands  of  Morris  &  Pearsall,  his  attorneys, 
and  in  a  letter  dated  February  twenty  seventh,  Van  Wyck 
notified  plaintiff  that  they  had  agreed  to  deliver  the  papers  if 
he  (Van  Wyck)  would  call  for  them,  and  adds :  "  I  shall  not 
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go  and  BO  shall  answer.  They  shall  settle  with  you  alone." 
That  they  did  so  settle  the  defendant  himself  proved.  The 
amount  of  property  thus  delivered  over  was  about  $28,000. 
The  defendant  also  proved  the  payment  of  the  Walsh 
mortgage  of  $5,500  and  the  interest  upon  it  to  plaintiff. 
There  was  thus  clear  evidence  of  the  employment  and  the 
general  nature  of  the  services  rendered  outside  of  any  testi- 
mony given  by  the  plaintiff  in  his  own  behalf.  A  verdict 
was  rendered  in  his  favor  for  $750  or  about  one-quarter  of  his 
claim.  A  motion  was  made  upon  the  minutes  and  the  excep- 
tions taken  to  set  aside  the  verdict  and  for  a  new  trial,  which 
was  granted  upon  two  grounds  relating  to  the  admission  of 
evidence.  On  appeal,  the  General  Term  affirmed  the  order, 
but  for  other  and  different  reasons. 

The  trial  judge  specified  two  such  errors  as  the  ground  of 
his  action.  On  the  hearing,  after  the  plaintiff  had  described 
the  work  he  had  done,  he  was  asked  if  he  had  been  paid  for 
it.  To  this  inquiry  the  defendant  objected,  as  involving  a 
personal  transaction  with  the  deceased.  The  objection  was 
overruled,  an  exception  taken,  and  the  witness  answered  '*  no." 
The  answer  negatived  a  personal  transaction  with  the  testator 
and  was  equivalent  to  a  declaration  that  neither  the  deceased 
nor  his  administrator,  with  the  will  annexed,  had  paid  for  the 
services  rendered.  But  while  the  objection  was  a  good  one, 
the  evidence  was  wholly  immaterial*  The  plaintiff  was  not 
required  to  prove  the  negative,  and  payment  was  an  affirma- 
tive defense,  the  burden  of  establishing  which  was  upon  the 
defendant.  No  evidence  in  that  direction  was  offered  or 
given,  and  striking  out  the  inadmissible  answer  would  in  no 
possible  respect  affect  the  result  reached.  We  ought  not  to 
reverse  a  judgment  on  so  narrow  a  ground. 

The  trial  judge  further  held  that  it  was  error  to  admit  the 
transcript  from  the  register's  office  of  New  York  of  Van 
Wyck's  power  of  attorney. 

When  first  offered  it  was  objected  to  as  secondary  evidence 
and  as  no  proof  of  the  original.  The  court  said,  "  it  is  no 
proof  that  Van  Wyck  executed  it ;  it  is  simply  proof  that  a 
SicKBLs — Vol.  LIX.  21 


162  Lebchb  v.  Bbasuka.  [Jan., 

Opinion  of  the  Court,  per  Pinch,  J. 

paper  of  this  kind  is  on  record ;"  and  thereupon  overruled  the 
objection  and  defendant  excepted.  The  plaintiff  then  testi- 
fied, without  objection,  that  he  had  had  the  original  in  his 
possession  but  had  lost  it,  and  on  a  careful  search,  had  been 
unable  to  find  it.  At  a  later  period  of  the  case  a  transcript  of 
the  power  of  attorney  was  read  in  evidence  against  an  objec- 
tion that  there  was  no  proof  that  Van  Wyck  ever  executed  it 
and  the  paper  was  incompetent.  By  the  Revised  Statutes 
(vol.  2  [6th  ed.]  p.  1151,  §  Y3),  a  power  of  attorney  authoriz- 
ing, as  did  the  one  in  question,  the  conveyance  of  real  estate 
may  be  recorded  in  the  clerk's  ofiice  of  any  county  in  which 
the  land  affected  is  situate  and  the  record  be  received  in  evi- 
dence with  like  effect  as  a  conveyance.  My  first  impression 
was  that  there  was  not  suflBcient  proof  that  Van  Wyck  owned 
land  situated  in  New  York  county,  but  a  careful  reading  of 
the  evidence  shows  that  while  the  proof  was  not  direct  and 
pointed,  there  is  an  abundance  of  it  from  which  the  natural 
and  necessary  inference  of  such  locality  follows.  The  Code 
provides  (§  933)  that  a  transcript  from  a  record  kept  "  pur- 
suant to  law  "  in  a  public  office  of  the  State,  \yhose  incum- 
bent has  an  official  seal,  when  properly  certified  by  the  officer, 
is  evidence  as  if  the  original  was  produced.  Under  these 
provisions  the  transcript  was  properly  received  in  evidence. 
The  General  Term,  in  affirming  the  order  for  a  new  trial, 
placed  no  reliance  upon  the  objections  thus  considered  but 
rested  its  action  upon  the  much  more  serious  ground  that  the 
plaintiff  was  permitted  to  state  in  detail  the  services  he 
rendered,  in  the  face  of  an  objection  that  such  proof  involved 
a  personal  transaction  with  the  deceased.  The  trial  judge 
stated  distinctly  and  carefully  what  he  intended  to  rule.  He 
said  that  plaintiff  could  not  testify  to  an  employment  or 
request,  but  where  that  was  proved  by  other  evidence  the 
party  might  describe  simply  the  things  which  he  did,  pro- 
vided such  acts  could  have  been  done  in  the  absence  of 
deceased  and  without  his  immediate  or  personal  participation. 
Acting  upon  this  basis  the  court  excluded  all  evidence  of 
visits  to  Van  Wyck's  residence,  or  of  facts  which  Van  Wyck, 
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if  living,  could  have  directly  contradicted  by  his  own  oath, 
and  limited  the  proof  to  independent  facts.  These  were  that 
plaintiff  collected  the  Erie  judgment,  the  Walsh  mortgage 
and  the  assets  in  the  hands  of  the  committee,  and  to  effect 
those  results  made  certain  calls  upon  the  committee  and  his 
attorneys,  and  examinations  of  records  in  other  counties. 
The  only  objection  taken  was  a  general  one  to  the  question 
with  which  the  inquiry  began,  and  that  question  was :  "  What 
was  done  by  you,  excepting,  of  course,  personal  transactions 
or  communications  with  the  deceased,  Mr.  Van  Wyck,  from 
the  time  you  first  commenced  your  labor  down  to  his  death  ? " 
The  objections  were  thus  phrased:  "As  incompetent  and 
calling  for  transactions  with  deceased."  The  question  was 
proper  in  form.  It  called  for  no  objectionable  proof,  and  if 
any  was  proffered  under  it  the  defendant's  duty  was  to  object 
specifically  and  move  to  strike  out  so  much  of  the  answer  as 
exceeded  the  legitimate  scope  of  the  inquiry.  Nothing  of 
this  kind  actually  and  in  terms  occurred.  The  only  further 
objection  taken  to  the  evidence,  under  the  provision  of  the 
Oode,  was  to  the  inquiry  "how  much  time"  his  detailed 
services  occupied.  At  the  close  of  the  case  there  was  an 
exception  to  the  charge  to  the  jury  in  which  the  judge 
explained  the  reasons  why  he  permitted  the  plaintiff  to  testify 
to  what  he  did.  Whether  those  reasons  were  sufficient,  or 
in  all  respects  correct,  was  immaterial.  The  sole  question 
was  whether  any  of  the  evidence  objected  to  and  admitted 
was  competent  under  the  Oode.  Some  of  it,  we  think,  was. 
Possibly  one  objection  might  be  treated  as  a  motion  to  strike 
out  an  answer.  To  the  inquiry,  proper  in  form  because 
excluding  personal  transactions  or  communications,  the  wit- 
ness said :  "  I  went  to  Morris  &  Pearsall's  office  and  got  the 
papers  in  the  case  of  Van  Wyck,  by  committee,  against 
Ostermeyer  and  Brasher,  and  went  to  Albany  to  prepare  the 
case  with  Judge  Hand  for  the  Court  of  Appeals."  The 
record  adds,  "  objection  to  this  evidence  renewed,"  "  as 
calling  for  a  transaction  with  the  deceased."  If  <we  indulge 
in  the  latitude  of  treating  this,  which  is  the  sole  specific 
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objection  taken,  as  fairlj  equivalent  to  a  motion  to  strike 
out,  we  are  still  of  opinion  that  the  two  facts  related  were 
independent  facts,  in  which  the  deceased  was  not  personally 
a  participator  and  which,  if  living,  he  could  not,  for  that 
reason,  have  contradicted.  They  might  have  been  done 
without  his  authority  or  knowledge,  as  were  some  other  acts 
of  the  plaintiflE,  and  did  not  necessarily  involve  a  personal 
transaction  with  him.  When  that  inquiry  arose,  by  reason  of 
his  employment  or  request,  the  mouth  of  the  witness  was 
closed.  If  that  employment  or  request,  in  any  manner 
or  to  any  extent  rested  upon  an  inference  drawn  from  the 
character  of  the  facts  done,  the  evidence  would  be  incompe- 
tent. But  no  such  error  was  committed.  The  jury  were 
expressly  warned  against  it  and  told  "  before  you  can  find  the 
fact  of  the  employment  you  must  be  satisfied  of  it  by  testi- 
mony other  than  his  own."  On  this  state  of  the  record  we 
think  the  ruling  at  the  trial  was  not  erroneous,  and  especially 
for  the  reason  that  the  facts  specifically  challenged  were  substan- 
tially proved  by  the  deceased's  own  written  communications. 

The  General  Term  intimated  a  doubt  whether  defendant's 
counterclaim  was  not  erroneously  excluded.  The  court 
admitted  the  facts  as  a  defense  and  excluded  them  as  a 
counter-claim,  and  with  this  ruling  the  defendant  seems  to 
have  been  contented  for  he  took  no  exception. 

The  orders  appealed  from  should  be  reversed,  and  the 
judgment  for  plaintiff  ordered  on  the  verdict,  with  costs. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Orders  reversed  and  judgment  accordingly. 


1^  m         James  H.  Tbuesdell,  Heir-at-law,  Executor,  etc.,  Respon- 

104   164  dent,  V.  Henbt  J.  Sables  et  al.,  Appellants. 
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Where,  in  an  action  by  judgment-creditors  to  set  aside  a  conveyance  by  a 

husband  through  a  third  person  to  his  wife,  on  the  ground  that  the  same 

was  fraudulert  as  against  creditors,  it  appeared  that  the  conveyance  was 

for  a  good  consideration,  and  there  was  no  fraudulent  intent  or  facts 
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proved  from  which  fraudulent  intent  could  be  inferred.  JBeld,  that  a 
refusal  to  nonsuit  was  error,  although  as  against  creditors  the  convey- 
ance might  have  been  converted  into  a  mortgage;  that  such  relief  oould 
only  be  given  upon  proper  evidence  in  an  action  where  it  was  consietent 
with  the  case  made  by  the  complaint  and  embraced  within  the  issues. 
The  fact  that  previous  to  such  a  conveyance  credit  has  been  given  to  the 
husband,  and  that  the  creditor  was  not  informed  of  the  conveyance 
when  a  subsequent  credit  was  given  is  no  evidence  of  fraudulent  intent 

(Submitted  December  10,  1886;  decided  January  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  18, 1885,  which  modified,  and 
afllrmed  as  modified  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

John  Qibney  and  Francis  Larkin  for  appellants.  The 
conveyance  to  the  defendant's  wife  was  valid,  and  will  be 
sustained.  {Can*  v.  Brees,  81  N".  T.  684;  Phcmix  Bk.  v. 
IStaffard,  89  id.  405;  Dunlap  v.  Hawkins,  59  id.  842; 
Jenks  V.  Alexander^  11  Paige,  623 ;  Jackson  v.  Post,  15 
Wend.  588 ;  Phillips  v.  WoosUr.  36  N".  T.  412  ;  Van  Wyok 
V.  Seward,  6  Paige,  62,  526  ;  Bahcock  v.  Echler,  24  N.  Y. 
623 ;  Carpenter  v.  Row,  10  id.  227.)  The  word  "creditors," 
as  used  in  the  statute,  means  creditors  at  the  time  of  the  con- 
veyance. (3  K.  S.  [7th  ed.]  2329,  §  1.)  Mrs.  Sarles  was  a 
purchaser  for  a  valuable  consideration,  to  wit,  $1,000. 
(3  E.  S.  [7th  ed.]  2330,  §  5.) 

Wm.  O.  Valentme  for  respondent.  The  deed  to  the 
defendant's  wife  was  invalid.  {Shand  v.  JSanXey,  71  N.  Y. 
319 ;  Savage  v.  Murphy,  34  id.  508 ;  Case  v.  Phelps,  39  id. 
164;  Carpenter  v.  Hoe,  10  id.  227.) 

Danfoeth,  J.  This  is  a  contest  between  the  plaintiff  as 
executor  of  one  Darius  Truesdell,  a  judgment  creditor  of 
Henry  J.  Sarles,  with  execution  issued  and  returned  unsatis- 


166  Tbuesdell  v.  Sables  et  al  [Jan., 


Opinion  of  tlie  Court,  per  Danforth,  J. 


fied,  on  one  side,  and  the  debtor  and  his  wife  Adaline  on  the 
other,  concerning  the  title  to  certain  real  estate  conveyed  to 
her  through  one  Gidney  as  an  intermediary.  The  complaint 
alleges  that  the  judgment  was  recovered  October  19,  1881,  in 
an  action  commenced  August  17,  1881,  upon  an  account  for 
goods,  that  Henry  J.  Sarles  acquired  title  to  the  premises  in 
question  in  1871,  and  his  deed  to  Gidney  and  that  from  Gid- 
ney to  Adaline  were  given  June  7,  and  recorded  June  20, 
1877,  without  consideration,  with  the  sole  purpose  and  intent 
to  hinder,  delay  and  defraud  creditors,  and  with  notice  to 
Adaline  of  her  husband's  indebtedness  to  the  plaintiff  and 
other  persons,  but  she  nevertheless  holds  the  legal  title  and 
claims  "  to  be  the  owner  of  the  real  estate  in  her  own  right." 
The  plaintiff  asks  judgment  that  the  conveyances  be  canceled 
of  record,  as  fraudulent  and  void  as  to  creditors  of  Henry  J. 
Sarles,  that  the  real  estate  described  in  them  be  declared  to 
be  his  property  and  the  judgment  a  lien  upon  it. 

The  defendant  Adaline  by  answer  put  in  issue  the  allega- 
tions of  the  complaint,  alleged  that  the  deed  to  her  was  upon 
the  actual  consideration  of  $1,000  as  expressed  therein,  and 
made  for  the  purpose  of  conveying  to  her  the  legal  title,  with 
no  intent  to  defraud  any  creditor  or  other  person,  but  in  good 
faith.  The  answer  of  Henry  J.  Sarles,  so  far  as  any  question 
here  is  concerned,  was  in  substance  the  same. 

The  learned  trial  judge  found  that  when  conveyed  to 
Adaline  the  premises  were  subject  to  a  mortgage  of  $1,000, 
and  so  far  from  finding  that  she  paid  no  consideration,  he 
found  that  the  conveyance  to  her  was  for  the  consideration  set 
up  in  her  deed  and  answer,  and  instead  of  directing  the 
cancellation  of  the  deed  as  void,  declared  that  it  should  stand 
"  as  a  mortgage  security  in  the  sum  of  $1,000,"  but  that  subject 
to  it  the  plaintiffs  judgment  should  be  a  lien  upon  the 
property,  and  rendered  judgment  accordingly,  with  costs  to 
be  recovered  of  Adaline  and  Henry  J.  Sarles.  Upon  appeal 
the  General  Term  held  that  is  was  justly  found  that  the  con- 
veyance was  a  mortgage,  but  as  Adaline  had  maintained  her 
defense,  she  should  not  pay  costs,  but  on  the  other  hand  have 
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her  claim  established  at  $1,000,  with  interest  from  April  1, 
1872,  and  costs  of  the  action,  and  so  modified  and  then 
affirmed  the  judgment  of  Special  Term. 

We  think  the  circumstances  of  the  case  required  the 
General  Term  to  go  further  and  reverse  rather  than  modify 
the  decision  of  the  trial  judge.  Upon  the  issues  formed  by 
the  pleadings  the  question  was  whether  the  evidence  disclosed 
fraud  either  in  fact  or  law  sufficient  as  against  Adaline  Sarles 
to  set  aside  the  deed  under  which  she  claimed  title.  This  was 
the  only  available  ground  of  relief  and  the  burden  of  proving 
it  was  on  the  plaintiff.  It  is  hardly  necessary  to  criticise  the 
evidence,  for  the  judgment  of  neither  court  follows  ilie 
plaintiflPs  prayer,  or  the  statement  of  his  cause  of  action.  It 
Is  therefore  in  violation  of  the  well  settled  rule  that  no  judg- 
ment can  be  given  in  favor  of  a  plaintiff  on  grounds  not  stated 
in  his  complaint,  nor  relief  granted  for  matters  not  charged, 
although  they  may  be  apparent  from  some  part  of  the  plead- 
ings or  evidence.  {Rome  Ex.  Bk,  v.  EameSy  1  Keyes,  688 ; 
Wright  v.  DeUjidd,  25  N.  T.  266 ;  Southwick  v.  First  Nat. 
Bk.,  84  id.  420.) 

This  point  was  fairly  presented  by  the  exception  taken  at 
the  close  of  the  plaintiff's  case,  and  again  at  the  close  of  the 
testimony,  to  the  refusal  of  the  trial  judge  to  grant  the 
defendant's  motion  to  dismiss  the  complaint,  and  by  excep- 
tions to  the  refusal  to  find  certain  conclusions  of  law  to  which 
his  attention  was  directed. 

So  far  from  sustaining  the  plaintiff's  cause  of  action,  the 
decision  of  the  Special  Term  and  the  final  judgment  of  the 
General  Term  not  only  in  effect,  but  directly  affirmed  the 
validity  of  the  conveyance  to  Adaline.  There  is  not  only  no 
finding  of  a  fraudulent  intent  on  her  part,  but  the  precedence 
and  right  of  security  with  indemnity  against  costs  adjudged 
to  her,  are  equivalent  to  a  finding  that  she  was  innocent  of 
fraud,  or  notice  of  any  intended  fraud  on  the  part  of  her 
grantor.  She  stands  then  upon  the  record  as  a  grantee  for 
a  valuable  consideration,  and  this,  even  if  inadequate  in 
amount,  is  sufficient  to  sustain  her  title  (2  R.  S.  137,  §    5). 
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The  decision  of  the  court  below  is  therefore  wholly  incon- 
sistent with  the  contention  of  the  plaintiff  as  expressed  in  his 
complaint,  that  the  deed  was  fraudulent  in  fact  on  the  part 
of  both  husband  and  wife.  Nor  does  the  evidence  permit 
the  conclusion  that  it  was  obtained  under  even  suspicious  or 
inequitable  circumstances. 

Already  encumbered  with  a  mortgage  of  $1,000,  the 
property  was  conveyed  in  pursuance  of  an  agreement  that  the 
grantee  should  have  the  title  in  consideration  of  $1,000,  con- 
fessedly her  own  money,  advanced  and  paid  towards  the 
building  of  the  house.  According  to  testimony  taken  upon 
supplementary  proceedings  and  introduced  by  the  plaintiff, 
the  debtor  "  at  the  time  of  the  transfer,  and  for  years  afterwards, 
was  solvent  and  able  to  pay  his  debts  at  a  moments  notice." 
This  evidence  was  substantially  reiterated  by  the  debtor  upon 
the  trial,  and  neither  by  cross  examination  nor  otherwise  was 
a  different  state  of  his  affairs  presented.  It  is  shown  that  in 
1872,  he  was  dealing  with  the  plaintiff,  but  he  paid  fully  and 
promptly,  first  by  note  at  short  intervals,  and  then  met  the 
notes  at  maturity,  according  to  the  usage  between  them,  and 
although  he  continued  from  1872  to  1881,  to  buy  of  the 
plaintiff,  the  debt  in  judgment  was  in  no  part  an  old  one,  but 
contracted  as  the  evidence  disclosed  and  the  trial  judge  found, 
between  the  26th  of  March,  1881,  and  the  21et  of  May,  1881. 
The  fact  that  the  plaintiff  had  given  credit  previous  to  the 
deed,  and  was  not  informed,  when  subsequent  credit  was 
given,  of  the  conveyance  to  the  wife,  is  no  evidence  of  fraudu- 
lent intent.  {Carr  v.  Bree^e^  81  N.  Y.  684.)  There  are, 
therefore,  no  facts  or  incidents  showing  intended  fraud,  no 
act  susceptible  of  fraudulent  operation,  and  if  there  are,  in 
truth,  circumstances  which  would  permit  a  court  to  turn  the 
absolute  conveyance  into  a  mortgage,  they  are  neither  alleged 
in  the  complaint  nor  stated  in  evidence. 

Our  attention,  however,  is  called  by  the  learned  counsel  for 
the  respondent  to  a  request  made  by  the  defendant  and  a  finding 
by  the  trial  judge  in  assent  thereto,  viz.,  "  that  at  the  date  of 
said  conveyance,  July  7, 1877,  and  for  three  or  four  years  pre 
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vious  thereto,  the  said  Henry  J.  Sarles  was  indebted  to  his  wife 
in  the  sum  of  $1,000,  which  was  loaned  to  him  by  her 
(and  which  was  given  to  her  by  her  father)  and  expended  in 
the  erection  of  the  house  upon  the  premises  described  in  the 
complaint  by  the  defendant  Henry  J.  Sarles,  and  the  convey- 
ance was  made  to  his  wife  igi  pursuance  of  an  agreement  by 
her  husband  to  convey  to  her  the  said  lot  of  land  for  security 
for  the  said  $1,000,  which  was  the  consideration  for  said  con- 
veyance to  his  wife,  the  defendant,  Adaline  Sarles."  This 
was  presented  after  unsuccessful  motions  to  dismi&s  the  com- 
plaint, and  evidently  not  in  aid  of  the  judgment  subsequently 
given,  for  it  was  made  the  basis  of  a  request  for  other  findings 
and  for  conclusions  of  law  (1)  that  the  deeds  conferring  title 
on  the  defendant  Adaline  "  were  made,  executed  and  deliv- 
ered in  good  faith  and  for  a  valuable  consideration,  without 
intent  to  hinder,  delay  or  defraud  the  creditors  of  the  defend- 
ant Henry  J.  Sarles,  or  the  said  plaintiff  of  their  or  his  lawful 
debts  or  demands,"  and  "that  the  defendants  have  judgment 
for  the  dismissal  of  the  complaint  in  this  action  together  witli 
the  costs  and  diebusements  of  the  same,"  and  these  requests 
being  denied,  the  defendants  excepted  to  both  refusals. 

The  exceptions  wei-e  well  taken ;  to  the  refusal  to  dismiss 
the  complaint,  for  no  case  had  been  made  out ;  to  the  refusals 
to  find  as  requested,  because  the  evidence  warranted  nothing 
less. 

Nor  was  the  right  to  insist  upon  the  point  made  by  the 
first  exception  waived  by  the  subsequent  request.  Having 
failed  to  obtain  the  entire  relief  asked  for,  the  defendant 
might  demand  less  without  losing  any  right  to  complain  of 
the  denial  of  the  whole.  The  cases  {Carpenter  v.  Roe^  10 
N.  Y.  227 ;  Savage  v.  Murphy,  34  id.  508 ;  Case  v.  Philips,  39 
id.  164 ;  Shand  v.  Eamley,  71  id.  319),  cited  by  the  respondent 
are  not  analogous.  In  all  it  appeared  that  the  conveyances  in 
question  were  voluntary.  In  Carpenter  v.  Roe  tk^  debtor  was 
largely  in  debt  and  his  solvency  contingent  upon  the  stability 
of  the  market  in  which  at  the  time  he  speculated  and  failed 
within  fifty  days  thereafter.     In  the  others  the  deeds  were 
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made  with  a  view  to  continued  and  future  indebtedness, 
with  intent  to  avoid  payment  thereof,  and  all  parties  conspired 
to  carry  out  the  fraudulent  purpose.  Here  the  deed  was 
upon  a  valuable  consideration,  without  fraudulent  intent,  or 
facts  from  which  such  intent  could  be  inferred.  As  between 
the  debtor  and  his  wife,  the  property  belonged  to  her,  and  if 
as  against  creditors  the  deed  is  to  be  converted  into  a  mort- 
gage it  must  be  upon  proper  evidence  in  an  action  where 
such  relief  will  be  consistent  with  the  case  made  by  the  com- 
plaint and  embraced  within  the  issue. 

Upon  the  case  as  now  presented  the  plaintiff  failed,  the 
defendant's  exceptions  were  well  taken,  and  the  judgments  of 
the  General  and  Special  Terras  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Ruore,  Oh.  J.,  and  Earl,  J.,  dissenting. 

Judgment  reversed. 


104   170l  The  People  ex  rel.,  John  F    BsEDGhEMAfr,  Respondent,  v. 

^^'^^  ^  Benjamin  H.  Hall,  Appellant. 

In  an  action  in  the  nature  of  a  qito  warranto  to  determine  the  title  to  the 
office  of  chamberlain  in  the  city  of  Troy,  it  appeared  that  by  the  city 
charter  the  mayor  has  authority,  in  case  of  a  vacancy  in  said  office,  to 
nominate  for  a  full  term  of  three  years,  and  also,  in  case  of  the  absence 
of  the  incumbent  to  appoint  for  a  temporary  period.  In  February, 
1S84,  the  mayor  addressed  a  communication  to  the  common  council, 
which  recited  that  C,  the  tlien  incumbent  of  the  office,  whose  term 
expired  October  7,  1884,  '*had  abandoned  his  office,  and  according  to 
accounts  had  left  the  city  "  a  defaulter  and  appointed  defendant  "  to 
discharge  the  duties  of  the  office"  during  the  absence  of  0.  The 
relator  was  appointed  and  confirmed  as  chamberlain  in  May,  1885,  ''  for 
the  ensuing  term  of  three  years."  Held,  that  the  appointment  of 
defendant  was  intended  merely  as  a  temporary  one,  and  if  the  mayor 
had  no  power  to  make  such  an  appointment  it  was  a  nullity  and  did 
not  enure  as  an  appointment  for  a  full  term. 

P^l£  ex  reH.  Andrews  v.  Lord  (9  Mich.  227);  Stadl&r  v.  City  of  Detroit 
(13  id.  846);  distinguished. 

In  February,  1885.  another  action  in  the  nature  of  a  quo  warranto  was 
brought  on  the  relation  of  the  present  relator  against  defendant.    The 
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relator  then  claimed  under  a  nomination  and  appointment  made  Janu- 
ary 15,  1885;  defendant  claimed  under  the  same  appointment  upon 
which  he  bases  his  claim  in  this  action.  Judgment  was  rendered  in  that 
action  in  June,  1885,  against  the  relator  and  in  favor  of  defendant,  but 
it  was  declared  therein  that  it  was  not  decided  or  intended  to  be  decided 
whether  defendant  was  legally  chamberlain  under  a  temporary  appoint- 
ment or  under  one  for  a  full  term,  and  the  relator  was  defeated  on  the 
ground  that  he  had  failed  to  give  a  proper  bond.  Held,  that  said  judg- 
ment, while  it  necessarily  determined  that  defendant's  appointment 
was  valid,  was  not  conclusive  that  it  was  for  a  full  term,  and  so  the 
Judgment  did  not  constitute  an  estoppel. 
A  judgment  is  not  an  estoppel  as  to  any  fact  not  expressly  decided,  and 
as  to  which  contradictory  inferences  may  be  drawn,  from  different  pro- 
visions in  the  judgment. 

(Argued  December  14, 1888;  decided  January  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  at  the  January  Term,  1886,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  in  the  nature  of  a  qico  warranto  to  determ- 
ine the  title  to  the  office  of  chamberlain  of  the  city  of  Troy. 

The  material  facts  are  stated  in  the  opinion. 

JEsek  Cowefi  for  appellant.  No  acting  chamberlain  could 
be  appointed  during  Church's  absence,  because  the  charter 
evidently  contemplates  a  temporary  sickness  or  absence,  and 
Church's  absence  was  not  one  of  that  character.  {Bernard 
V.  Hdbohmy  27  N.  J.  [L.  R.]  412;  96  111.  429;  Cadwalader 
V.  HavodL,  18  N.  J.  [3  Ear.]  146 ;  Hampden  v.  Levant^  50 
Me.  559 ;  No  Yamumth  v.  W.  Gardiner,  68  id.  207 ;  Stochmg 
V.  State,  7  Ind.  329 ;  State  ex  rd.  Van  Bmkirk  v.  Boecker, 
56  Mo.  17 ;  People  ex  rel.  v.  Osborne,  7  OoL  612.)  The  only 
powers  granted  to  the  mayor  and  common  council,  in  this 
case,  under  the  law,  were  to  appoint  a  chamberlain,  and  as 
the  law  fixed  the  term  of  the  office  of  chamberlain,  at  three 
years,  any  words  added,  the  intention  of  which  was  to  limit 
or  modify  or  restrict  the  term  of  office,  were  not  only  sur- 
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plofiage,  but  impertinent  matter  to  be  utterly  disregarded. 
{Parker  v.  Bdker^  Clarke's  Oh.  225,  226 ;  In  re  Eennen,  13 
Peters,  236;  People  v.  Hansom,  66  Barb.  519 ;  Hartshorn  v. 
Schqf,  51  N".  H.  816 ;  Kent's  Com.  619 ;  1  Pars,  on  Oont. 
[4:th  ed.]  58 ,  Hudson  v.  JeJ".  Co.  Court,  28  Ark.  360 ;  Olaes 
V.  Ashhury,  49  Oal.  571 ;  McPherson  v.  Foster  Bros.y  43  la. 
48;  9  Mich.  227;  13  id*  846.) 

R,  A.  Parmenter  for  respondent.  An  office  is  filled,  and 
the  title  vested  in  the  party  who  is  dischargmg  its  functions 
under  a  valid  election  or  appointment,  ^nd  his  continuance  in 
the  office  should  be  permitted  until  some  officer  or  tribunal, 
authorized  by  law,  shall  in  a  regular  way  oust  him  because  of 
his  failure  to  meet  the  full  statutory  requirements.  (Foot  v. 
Stiles,  57  N.  Y.  899 ;  Oronin  v.  Stoddard,  97  id.  271 ;  In  re 
Kendall,  85  id.  302 ;  fforton  v.  Parsons,  37  Hun,  42 ;  People 
ex  rel.  Woods  v.  Orissey,  91  N  Y.  616.)  There  was  no  obli- 
gation on  the  part  of  Mr.  Hall  to  accept  the  office  under 
the  qualified  appointment  which  he  received.  Bat  having 
accepted  under  such  a  restricted  appointment,  he  cannot  now 
properly  claim  that  its  character  should  be  enlarged  so  as  to 
confer  upon  him  a  term  which  it  was  not  intended  to  give, 
and  which  he  did  not  for  a  moment  suppose  he  was  entitled 
to  when  l^e  commenced  to  discharge  the  duties  of  the  office. 
His  acts  have  concluded  him  from  lawfully  asserting  such  a 
claim.  {People  ex  rel,  Cowles  v.  Ferguson,  20  Week.  Dig.  276.) 
On  the  trial  of  an  action  in  the  nature  of  a  qv>o  wa/rram^to,  the 
defendant  must  establish  his  title  de  jure.  {People  v.  BaHleU, 
6  Wend.  422  ;  People  ex  rd.  Judson  v.  Tliacher,  56  N.  Y. 
525 ;  People  ex  rel,  Hetzell  v.  Hall,  80  id.  127 ;  Olmstead  v. 
JJennis,  77  id.  378 ;  People  ex  rel,  Henry  v.  Nostrand,  46 
id.  382 ;  People  v.  Hopson,  1  Den.  574-579 ;  People  v.  A,  dk 
S,  R,  R,  Co,,  55  Barb.  346-385.)  Hall's  appointment,  made 
February  7,  1884,  may  not  be  legally  construed  as  a  nomina- 
tion by  the  mayor  for  a  full  term.  {People  v.  Fitssimmons, 
68  N.  Y.  520;  Laws  of  1880,  chap.  30,  §§  2,  3,  4,  5)  The 
mayor  had  the  right  to  judge  whether  there  was  a  temporary 


1887.]  People  ex  rel.  Bbidgema.n  v.  Hall.  173 

Opinion  of  the  Court,  per  Andrews,  J. 

or  a  permanent  abandonment  upon  the  facts  presented.  {State 
ex  rd,  ConneU  v.  AUen^  21  Ind.  E.  516,  522.)  A  judgment 
against  a  party  sued  as  an  individual  does  not  bind  him  when 
sued  as  a  trustee ;  nor  would  it  be  an  estoppel  in  a  subsequent 
action  in  which  such  party  prosecuted  or  is  sued  in  his  trust 
capacity.  {HatKbone  v.  Hooney^  58  N.  Y.  463 ;  Ferguson  v. 
Masd,  Mut  Fire  Ins.  Go.,  22  Hun,  820 ;  Code  Civ.  Pro., 
§  1209.)  In  general  he  who  by  way  of  estoppel  sets  up  a 
former  verdict  or  judgment  must  establish  by  competent 
evidence  that  the  same  fact  sought  to  be  litigated  in  the 
second  suit  was  put  in  issue  in  the  former  one.  {Remington 
Paper  Co.  v.  O^ Doxtgherty,  81  N.  Y.  474.)  The  conclusive 
character  of  a  judgment  as  res  adjiuiioata  extends  only  to 
substantive  and  identical  issues,  and  if  the  vital  issue  of  a 
later  litigation  has  been  directly  determined  it  may  not  be 
litigated  again.  {Palmer  v.  Hussoy^  87  N.  Y.  463 ;  LorH- 
lard  V.  Clyle,  48  Supr.  Ct.  409;  People  ex  rd.  Oilchrist 
V.  Mv/rray,  73  N.  Y.  535;  Flanagan  v.  Flanagam,,  8 
Abb.  [N.  C]  413,  422;  WM  v.  Buckdew,  82  N.  Y.  666; 
Audid>on  V.  Excelsior  Ins.  Co.,  27  id.  216.)  When  a  party 
brings  a  suit  as  assignee  of  a  mortgage  to  foreclose  the  same, 
and  fails  in  such  suit  in  consequence  of  a  defect  in  his  title  as 
assignee,  the  judgment  of  dismissal  is  no  bar  to  a  second 
action  of  foreclosure,  brought  by  him  after  he  has  perfected 
his  title  by  taking  the  requisite  assignment.  {Mitchell  v. 
Cook,  29  Barb,  243,  249,  253;  S.  0.  26  How.  599.)  It 
devolves  upon  a  party  who  would  enforce  an  estoppel  to 
present  a  case  free  from  all  doubt.  {Bei^na/rd  v.  City  of 
Eoboken,  27  N.  J.  L.  E.  412;  Marsh  v.  Masterton,  23 
Week.  Dig.  239 ;  S.  C,  101  N.  Y.  401.) 

Andrews,  J.  We  think  the  judgment  should  be  affirmed, 
and  shall  content  ourselves  by  stating  briefly  the  reasons  for 
this  conclusion. 

The  controversy  relates  to  the  title  to  the  office  of  chamber- 
lain of  the  city  of  Troy  at  the  time  of  the  commencement  of 
the  action,  in  September,  1885.     The  relator  claims  title  by 
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virtue  of  his  nomination  by  the  mayor,  May  21,  1885,  for  the 
office  of  chamberlain  "  for  the  ensuing  term  of  three  years," 
and  its  confirmation  under  the  provisions  of  the  charter,  by 
the  failure  of  the  common  council  to  reject  the  same.  The 
defendant  claims  title  under  a  written  appointment,  contained 
in  a  communication  addressed  by  the  mayor  to  the  common 
council,  dated  February  7,  1884,  in  which  the  mayor,  after 
reciting  that  "  Henry  S.  Church,  the  chamberlain  of  the  city, 
had  abandoned  his  office  and  according  to  accounts  had  left 
the  city,"  and  also  that  a  partial  examination  of  his  accounts 
rendered  it  morally  certain  that  he  was  a  defaulter,  concluded 
as  follows :  "  Under  these  circumstances,  and  in  pursuance  of 
the  provisions  of  the  charter,  I  do  hereby  appoint,  subject  to 
your  approval,  Benjamin  F.  Hall,  to  discharge  the  duties  of 
the  office  of  chamberlain  during  the  absence  of  Henry  S. 
Church."  The  communication  was  received  by  the  common 
council  on  the  day  of  its  date,  and  the  appointment  of  Hall 
was  thereupon  approved  by  a  majority  vote  of  the  council. 
It  is  insisted  by  the  defendant  that  although  the  appoint- 
ment on  its  face  was  an  ad  interim,  one,  it  was  in  legal  effect 
an  appointment  for  the  full  term  of  three  years,  for  the  reason 
that  the  mayor,  under  the  circumstances  existing  at  the  time, 
had  no  power  to  make  a  temporary  appointment,  but  had 
power  to  nominate  a  chamoerlain  for  a  full  term,  and  no  other, 
and  that  the  appointment  and  confirmation  of  Hall  must  be 
referred  to  the  power  actually  existing,  and  not  to  that 
attempted  to  be  exercised,  and  that  the  restriction  contained 
in  the  terms  of  the  appointment  was  therefore  nugatory.  If 
this  contention  is  well  founded,  the  defendant  was  the 
rightful  incumbent  of  the  office  when  this  action  was 
commenced  in  September,  1885,  as  his  term  would  not 
expire  until  February  7,  1887.  If,  on  the  other  hand 
the  appointment  of  Hall  was  valid  as  an  «rf  interim  appoint- 
ment only,  or  was  wholly  void,  and  these  questions  are  now 
open  for  decision,  notwithstanding  the  adjudication  in 
the  former  action,  then  it  is  conceded  that  the  relator  is 
entitled  to  the  office  under  the  nomination  and  confirmation 
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of  May  21,  1886.  It  is  plain  that  if  the  appointment  of  Hall 
was  valid  only  as  a  temporary  appointment  during  the  absence 
of  Chamberlain  Church,  his  right  to  hold  the  oflSce  expired 
on  the  resignation  of  Church,  April  2,  1884,  or  at  all  events 
on  the  expiration  of  Church's  term,  October  7, 1884.  In  either 
case  there  was  a  vacancy  in  the  office,  May  21,  1885,  which 
could  be  filled  by  a  nomination  and  an  appointment  for  a  full 
term. 

The  main  question  is  as  to  the  character  and  legal  effect 
of  Hall's  appointment,  February  7,  1884.  The  chamberlain, 
under  the  Troy  charter,  is  to  be  nominated  by  the  mayor,  and 
confirmed  by  the  common  council,  and  has  a  term  of  three  years. 
The  charter  also  contains  this  provision.  "  In  the  event  of 
the  sickness  or  absence  of  the  chamberlain,  if  he  shall  neglect 
to  appoint  some  suitable  person  to  discharge  the  duties  of  the 
office,  the  mayor  mr.y  appoint  some  suitable  person,  to  be 
approved  by  the  common  council,  to  discharge  the  duties  of 
the  office  during  such  sickness  or  absence."  The  appoint- 
ment of  Hall  plainly  indicated  on  its  face  that  it  was  an 
attempt  to  exercise  the  power  conferred  by  this  provision, 
and  that  it  was  not  intended  as  a  nomination  for  a  full 
term.  It  assumed  that  there  was  no  vacancy  in  the  office, 
but  that  circumstances  existed  which  justified  the  exercise 
of  the  power  to  make  a  temporary  appointment  under 
the  provision  referred  to.  It  is  insisted,  however,  by  the 
defendant,  that  the  exigency  contemplated  by  the  charter, 
had  not  arisen,  and  that  the  mayor  had  in  fact  no 
authority  to  make  a  temporary  appointment  for  the  reasons, 
firsty  that  Church,  although  he  had  acted  as  chamberlain 
under  a  regular  appointment  for  one  full  term  and  part  of  a 
second  term,  was  never  m  fact  chamberlain  de  jure^  oy  reason 
of  not  having  filed  a  proper  bond,  and  that  therefore  no 
acting  chamberlain  could  be  appointed  in  his  place,  he  being 
an  officer  de  facto  merely ;  second^  that  the  flight  of  Church 
was  not  such  an  absence  as  was  contemplated  by  the  charter ; 
and,  thirds  that  his  flight  from  the  city  with  an  intention  not 
to  return  to  Troy,  as  is  found,  was  an  abandonment  of  the 
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office  and  a  removal  from  the  city  which  created  a  vacancy 
which  could  be  filled  only  by  an  appointment  for  a  full  term. 
We  deem  it  unnecessary  to  consider  whether,  under  the 
circumstances  disclosed,  the  power  to  make  a  temporary 
appointment  existed  February  7,  1884.  It  is  clear  that 
the  mayor  supposed  he  had  the  power  and  undertook  to  exer- 
cise that  power  and  that  alone.  Assuming  that  the  mayor 
had  no  power  to  make  a  temporary  appointment,  for  any 
or  all  the  reasons  ui^ged,  the  necessary  result  upon  that  assump- 
tion is,  we  think,  that  the  attempted  appointment  of  Hall 
was  a  nullity.  The  mayor  has  power  by  the  charter,  in 
case  of  a  vacancy,  to  nominate  for  a  full  term,  and  also  a 
power  to  appoint  for  a  temporary  period,  viz.,  during  the 
absence  of  the  incumbent.  He  has,  in  other  words,  two  dis- 
tinct powers  relating  to  the  same  general  subject,  one  of 
which  he  attempted  to  exercise,  and  so  declared,  but  it  turns 
out  that  his  only  authority  in  the  particular  contingency  was  to 
exercise  the  other  power,  which  he  did  not  intend  or  attempt 
to  exercise,  but  plainly  excluded  from  his  consideration.  It 
is  sought  to  make  his  act  stand  as  an  execution  of  the  other 
power  contrary  to  his  intention.  We  find  no  authority  justify- 
ing such  a  contention.  Under  the  general  principles  of  agency 
and  powers  such  a  result  is  excluded.  Lord  Coke  says  (Co. 
Litt.  2586) :  "  Regularly  it  is  true  that  when  a  man  doth  less 
than  the  commandment  or  authority  committed  to  him,  then 
the  commandment  or  authority  being  not  pursued,  the  act  is 
void.  And  when  a  man  doth  that  which  he  is  authorized  to  do, 
and  more,  that  is  good  for  that  which  is  warranted,  and  void  for 
the  rest.  Yet  both  these  rules  have  divers  exceptions  and 
limitations."  (See,  also,  Sugden  on  Powers,  chap.  5.)  Where 
an  agent  does  an  act  in  excess  of  his  authority,  and  the  excess 
is  separable^  the  act  in  many  cases  may  stand  so  far  as  it  is 
authorized,  and  for  that  the  principal  may  be  bound.  But 
where  an  agent  or  the  donee  of  a  power  does  a  diflferent  thing 
from  what  he  is  authorized  to  do,  and  what  he  does  is 
intended  as  an  exercise  of  one  of  several  powers,  and  he  does 
the  act  for  one  purpose  and  in  the  assumed  exercise  of  one 
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specific  i)ower,  it  would  oeem  to  be  contrary  to  reason  to 
treat  the  act  as  done  under  a  different  power,  and  make 
it  binding,  contrary  to  the  intention.  There  are  certainly 
very  strong  reasons  founded  in  public  policy  against 
pennitting  a  person  to  claim  and  hold  a  public  oflSce  in 
such  a  case  and  under  circumstances  such  as  are  disclosed 
in  this  record,  against  the  intention  and  through  the  mere 
mistake  of  the  appointing  power  as  to  the  existence  of 
extrinsic  facts,  supposed  to  exist,  and  which,  if  they  had 
existed,  would  have  rendered  the  appointment  valid  according 
to  its  terms.  It  might  very  well  be  that  the  public  interests 
would,  in  the  judgment  of  the  mayor  and  common  council, 
require  a  different  appointment  for  a  full  term  than  for  a 
temporary  period.  The  restrictive  words  in  the  appointment 
cannot  be  disregarded  without  changing  the  essential  character 
of  the  appointment.  They  constitute  an  integral  part  of  the 
transaction  and  cannot  be  separated  from  the  prior  words 
without  subverting  the  whole  intention  of  the  appointing 
power.  We  conclude,  therefore,  that  if  the  power  to 
make  a  temporary  appointment  could  not,  under  the 
circumstances,  be  exercised,  the  appointment  of  Hall  was 
void,  and  did  not  enure  as  an  appointment  for  a  full  term. 
The  question  involved  in  the  Michigan  cases  {People  ex 
rel.  Andrews  v.  Lord^  9  Mich.  227 ;  Stadler  v.  City  of  Detroit^ 
13  id.  346)  is  not  presented.  There  the  appointing  power 
attempted  to  exercise  a  power  of  appointment  clearly  defined, 
but  by  inadvertence  or  misapprehension,  put  a  limitation 
upon  the  appointment,  which  was  tmauthorized.  Here,  upon 
the  assumption  made,  there  was  an  attempt  to  exercise  a 
special  power,  which,  under  the  circumstances,  could  not  be 
exercised  for  any  purpose,  or  to  any  extent  whatever,  and 
there  was  no  atterlipt  to  exercise  the  actual  power. 

The  remaining  question  arises  in  respect  to  the  estoppel  of 
the  former  judgment.  The  prior  action  was  founded  upon 
the  title  of  the  relator  under  his  prior  nomination  and  appoint- 
ment of  January  15,  1885.  The  defendant  set  up,  as  in  this 
ease,  his  appointment  of  February  7,  1884.     Judgment  was 
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rendered  in  that  action  against  the  relator  and  in  favor  of  the 
defendant.  It  is  now  insisted  that  the  judgment  is  conclusive 
that  the  appointment  of  Hall  was  for  the  full  term  of  three 
years  from  February  7,  1884.  It  is  clear  that  this  point  was 
not  adjudicated  on  the  face  of  the  judgment.  On  the  con- 
trary, the  judgment,  while  affirming  the  title  of  the  defend- 
ant to  the  office,  expressly  declares  that  it  was  not  decided, 
nor  intended  to  be  decided,  whether  he  was  legally  chamber- 
lain under  a  temporary  appointment,  or  under  an  appointment 
for  a  full  term  of  three  years.  But  the  argument  is,  that  as 
the  only  title  which  Hall  had  was  under  the  appointment  of 
February  7,  1884,  the  judgment  necessarily  determines  that 
that  appointment  was  a  valid  one,  and  as  the  judgment  further 
determined  that  Hall  was  the  rightful  chamberlain  when  the 
judgment  was  rendered  (June  6,  1885),  and  as  this  could  not 
be  true  if  the  appointment  was  a  temporary  one  only,  it 
follows  that  the  appointment  of  February  7,  1884,  must  have 
■been  for  a  full  term  and  must  have  been  so  determined.  The 
judgment,  doubtless,  did  determine  that  the  appointment  of 
February  7,  1884,  was  a  valid  appointment.  But  this  con- 
cession does  not  help  the  defendant  in  raising  an  estoppel, 
unless  he  can  show  further  that  the  judgment  also  determined 
that  the  appointment  was  for  a  full  term.  This  point  the 
court  expressly  refused  to  decide.  It  is  sought  to  be  inferred, 
as  a  necessary  sequence  to  the  fact  found,  against  the  express 
disclaimer  in  the  judgment  itself.  But  it  is  a  decisive  answer 
to  the  defense  of  resadjudicataj  that  judgment  passed  against 
the  relator  in  that  action  on  a  ground  which  is  utterly  incon- 
sistent with  an  adjudication  that  Hall's  appointment  was  for 
a  full  term.  In  that  action  both  the  title  of  the  relator  and 
of  the  defendant  were  in  issue.  The  relator  was  defeated  on 
the  ground  that  he  had  omitted  to  give  a  proper  bond,  under 
the  appointment  of  January  15,  1885,  and  so  the  judgment 
declares.  This  clearly  implies  that,  but  for  this  omission,  his 
title  to  the  office  under  that  appointment  would  have  been 
valid.  This  could  not  be  so  if  the  appointment  of  Hall  was 
for  a  full  term,  as  that  term  would  not  expire  till  February  7, 
1887.    The  most  that  the  defendant  is  entitled  to  claim  is 
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that  the  judgment  contains  contradictory  and  inconsistent 
implications,  one,  that  the  appointment  of  February  7,  1884, 
was  for  a  full  term,  and  the  other  that  it  was  a  temporary 
appointment  only.  Under  this  situation  the  matter  is  set  at 
large  and  the  judgment  constitutes  no  estoppel.  It  comes 
within  the  qualification  stated  in  the  Duchess  of  Kingston's 
case,  that  a  judgment  is  not  conclusive  of  "  any  matter  to  be 
inferred  by  argument  from  the  judgment."  It  is  unnecessary 
to  consider  other  grounds  urged  against  the  conclusiveness  of 
the  former  adjudication. 

The  former  judgment,  not  being  in  the  way  of  an  adjudi- 
cation of  the  case  upon  the  merits,  we  are  of  opinion  that, 
for  the  reasons  stated,  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Susan    Abmbtbono  et  al.,  Executors,  etc.,  Respondents,  v.     m  m^ 
Esther  MgKelyet,  et  al.,  Appellants. 

The  will  of  8.  directed  his  executors  to  sell  his  real  and  personal  estate, 
and,  after  paying  his  debts,  funeral  expenses  and  certain  legacies,  to 
divide  the  balance  among  the  defendants  herein.  The  executor  sold  and 
conveyed  the  real  estate  to  one  B.  Defendants  thereupon  brought  an 
action  against  the  executors  and  B.  to  set  aside  the  conveyance.  The 
judgment  therein  granted  the  relief  sought,  and  also  decided  that  ihe 
land  descended  to  the  devisees,  subject  to  the  execution  of  the  power, 
as  the  time  for  the  execution  thereof  had  expired,  and  that  they  were 
entitled  to  the  possession  as  rightful  owners,  freed  from  the  trusts.  In 
an  action  under  the  Code  of  Civil  Procedure  (§  1848)  to  charge  defend- 
ants as  such  devisees  with  a  debt  of  the  testator.  Held,  it  was  to  be 
assumed  that  the  provision,  above  referred  to,  was  inserted  in  said  judg- 
ment at  the  request  and  by  the  procurement  of  the  defendants  and  when 
they  took  possession  under  the  judgment  this  established  their  election 
to  avoid  a  sale  and  take  their  legacies  in  the  land  itself  instead  of  the 
proceeds;  that  they  had  the  right  to  do  this,  no  other  rights  intervening, 
or  being  prejudiced ;  that  it  might  be,  while  this  reconversion  changed 
the  legatees  to  devisees,  it  did  not  divest  the  heirs-at-law  of  their  legal 
title,  yet  such  legal  title  was  purely  formal,  and  the  effect  of  defendants* 
election  was,  at  least,  to  vest  in  them  the  equitable  ownership  and  the 
entire  beneficial  interest,  and  therefore  the  action  was  maintainable. 
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The  provision  of  said  Code,  under  which  the  liability  of  devisees  in  such 
case  arises,  does  not  require,  as  a  condition,  that  the  legal  title  shall  have 
passed,  they  are  made  liable  "  to  the  extent  of  the  estate,  interest  and  right 
in  the  real  property  which    »    ♦    ♦    was  effectually  devised  to  them." 

\Bide  from  the  provision  in  question,  the  will  gave  legacies  to  two  of 
the  defendants.  The  judgment  herein,  in  making  the  apportionment 
of  plaintiffs'  claim,  added  to  the  share  of  each  of  these  defendants 
the  proportionate  part  of  the  legacies  given  them  in  excess  of  thdr 
co-tenants.  Held  no  error;  that  having  chosen  to  take  their  entire 
legacies  in  land,  they  became  liable  to  creditors  under  the  statute  to  the 
extent  awarded. 

The  allowance  as  an  equitably  offset,  to  reduce  a  demand  in  suit  of  an 
item,  which  cannot  be  allowed  as  a  legal  offset  or  counter-claim,  is  only 
proper  where  the  equity  invoked  is  entirely  clear  and  certain,  where 
other  remedies  are  impossible,  and  where  the  demand  allowed  is  put 
beyond  reasonable  doubt. 

(Argued  December  15,  1888;  decided  January  18,  1887.) 

Appbal  from  judgment  of  the  General  Term  of  the  Sapreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  5,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  on  the  report  of  a  referee.  (Reported 
below,  39  Hun,  213.) 

The  action  was  brought  originally  by  the  plaintiffs'  testator 
to  charge  the  defendants  as  devisees  of  one  Robert  Smith  with 
the  payment  of  a  debt  against  him. 

By  his  will  Smith  bequeathed  to  the  defendant,  Jennie 
McKelvey,  $200,  and  to  the  defendant,  Esther  McKelvey, 
$200.  He  directed  the  executor  to  provide  a  headstone  for 
his  grave.  The  third  clause  of  the  will  is  as  follows :  "  I  hereby 
order  my  executor  to  sell  all  my  real  and  personal  property  at 
public  or  private  sale  as  he  may  think  best  to  do,  within 
eighteen  months  after  my  death,  and  the  proceeds  and  avails 
arising  from  the  sale  of  my  real  and  personal  property  after  the 
legacies  above  mentioned  are  paid,  and  my  just  debts,  funeiul 
expenses  and  grave  stone  are  paid,  to  divide  the  balance  equally 
between  the  following  persons,"  naming  the  defendants. 

The  testator  died  seized  of  real  estate  of  the  value  of  upward 
of  $9,000,  which  the  executor  sold  and  conveyed  to  one  Hart- 
man.  In  an  action  brought  by  the  defendants  in  this  action 
against  the  executor  and  Hartman  for  that  purpose,  the  sale 
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and  conveyance  were  set  aside,  and  the  referee  before  whom 
that  action  was  tried,  amongst  other  things,  found  and  determ- 
ined and  it  was  by  the  judgment  therein  declared,  that  the 
land  descended  to  the  devisees  (the  defendants  in  this  action) 
subject  to  the  execution  of  the  power ;  that  the  period  in  which 
the  executor  was  empowered  to  sell  having  expired,  he  as 
such,  or  as  trustee,  could  not  execute  the  power,  so  as  to  give 
title  to  a  purchaser,  and  that  the  plaintifb  in  that  action  were 
entitled  to  the  possession  of  the  premises  as  the  rightful 
owners  thereof  discharged  and  released  from  the  said  trust. 

The  testator,  at  the  time  of  his  death,  was  indebted  to  one 
Pridmore,  the  latter  in  an  action  against  the  executors,  recov- 
ered a  judgment  thereon,  and  in  proceedings  had  before  the 
surrogate  to  obtain  settlement  and  application  of  the  personal 
property  of  the  estate,  it  appeared  that  there  was  none  to 
apply  upon  his  claim.  He  afterwards  assigned  the  judgment 
and  the  debt  for  which  it  was  recovered  to  the  plaintiffs'  tes- 
tator, who  died,  and  the  plaintiffs  were  substituted  during  the 
pendency  of  the  action. 

Further  facts  are  stated  in  the  opinion. 

James  Wood  for  Appellants.  When  a  cestator  directs  his 
land  to  be  sold,  and  the  proceeds  divided,  the  obvious  purpose 
is  a  sale  for  the  convenience  of  division,  and  the  beneficiaries 
take  their  several  interests  as  money,  not  as  land.  {Zoril- 
liard  v.  Coster^  5  Paige,  172,  207  ;  Bolton  v.  De  Peyster^ 
25  Barb.  539;  Arnold  v.  Gilbert,  5  id.  190;  Meahing  v. 
Cromwell,  5  N.  T.  136 ;  Johnson  v.  Bennett,  39  Barb.  237.) 
The  title  vested  in  the  heirs-at-law  of  the  testator,  subject  to 
be  defeated  by  the  execution  of  the  power.  {OoMon  v. 
Taylor,  42  Barb.  577;  Oermond  v.  Jones,  2  Hill,  569; 
Willard  on  Real  Estate,  261 ;  Williams  on  Ex'rs,  578 ;  4  Kent's 
Com.  320 ;  People  ex  rd.  Sha/w  v.  ScoU,  8  Hun,  566  ;  Pren- 
tice V.  Jamssen,  79  N.  Y.  478.)  An  estoppel  by  judgment 
in  a  former  action,  arises  where  the  same  matter  was  at  issue 
therein,  and  was  either  litigated  by  the  parties  and  determ- 
ined ;  or  might  have  been  litigated  and  a  decision  had  upon 
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it.  {Smith  V.  Smithy  79  N.  T.  634: ;  StoweU  v.  Ghamherlvn^ 
60  id.  272;  McFaddm  v.  Ross,  34  Alb.  L.  J.  34;  Munday 
V.  Vail,  34  N.  J.  L.  418 ;  FavrchUd  v.  Lynch,  99  N.  Y. 
369 ;  King  v.  Chase,  15  N.  H.  9  ;  S.  0.  41  Am.  Dec.  676  ; 
Wood  V.  Jackson,  8  Wend.  9;  S.  0.  22  Am.  Dec.  603; 
Smith  V.  McCool,  16  Wall.  660 ;  Bigelow  on  Estoppel,  92.) 
The  general  rule  is  that  the  issuable  facts  or  matters,  upon 
which  the  plaintiffs'  case  proceeded,  determine  what  was  at 
issue,  unless  it  appears,  from  an  examination  of  all  the  plead- 
ings in  a  given  case,  that  other  matters  were  brought  forward, 
and  thus  became  necessarily  involved  and  determined  in  the 
suit.  {OMe  V.  DUlon,  86  Ind.  327;  Oriffin  v.  WaUace, 
66  id.  410 ;  Davis  v.  Brown,  94  II.  S.  423 ;  Rvssdl  v. 
Place,  id.  605.)  The  defendants  were  in  no  way  concluded 
or  affected  by  the  judgment  which  Pridmore  obtained  against 
the  executor,  not  being  parties  to  that  action  or  privies  to  it. 
{Sharp  V.  Freemmi,  45  N.  Y.  802.)  When  there  are  mutual 
demands  between  the  parties,  which  cannot  be  set  off  under 
the  statute,  but  which  a  court  of  equity  may  compensate  or 
apply  in  satisfaction  of  each  other,  without  interfering  with 
the  equitable  rights  of  any  person,  the  fact  that  one  of  the 
parties  is  insolvent  has  frequently  been  held  a  sufficient  ground 
for  the  exercise  of  equity.  {Cojffm  v.  McLeam,,  80  N.  Y.  661 ; 
Smith  V.  Felton,  43  id.  419,  423.) 

J.  B,  Adam^  for  respondents.  The  amount  to  be  paid  was 
ascertained  under  the  contract  by  a  mere  computation,  and  for 
default  in  payment  thereof  interest  is  chargeable.  {Still  v. 
Hall,  20  Wend.  51 ;  Van  Rensselaer  v.  Jewett,  2  N.  Y. 
135 ;  De  Lavallette  v.  Wendt,  75  id.  679 ;  Purdy  v.  Phillips, 
11  id.  406.)  Defendants  had  a  right  to  elect  to  take  the  real 
estate  as  such  instead  of  its  proceeds.  {Prentice  v.  Ja/nssen, 
79  N.  Y.  478). 

Finch,  J.  The  opinion  of  the  General  Term,  upon  an 
appeal  to  that  tribunal,  is  an  adequate  and  accurate  solution 
of  the  questions  involved  and  leaves  for  us  only  tie  duty  of 
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testing  the  criticiBm  with  which  it  is  assailed.  The  argument 
against  it  in  the  end  comes  down  to  a  single  point,  which 
challenges  the  proof  relied  upon  to  establish  a  reconversion 
of  the  personal  estate  into  land.  It  begins  with  the  propo- 
sition that  the  will  of  the  testator  gave  to  the  defendants  the 
price  or  proceeds  of  the  real  estate,  effecting  an  equitable 
conversion,  and  the  legal  title  to  the  land  descended  mean- 
while to  the  heirs-at-law,  who  are  not  identical  with  the 
legatees ;  and  that  the  sale  by  the  executor,  when  set  aside  by 
the  court,  simply  restored  the  statu  quo^  and  the  judgment 
rendered,  so  far  as  it  went  beyond  that  relief,  was  outside  of 
the  issue  and  bound  nobody  as  a  record,  or  by  way  of  estoppel. 
The  argument  then,  assuming  that  the  legal  title  remains  yet 
in  the  heirs-at-law,  denies  that  the  legatees  have  received 
either  the  price  of  the  land  or  the  land  itself,  and  so  insists 
that  the  necessary  facts  were  not  proven  to  establish  a  liability 
to  the  creditor.  It  is  at  this  point  that  collision  with  the 
opinion  of  the  General  Term  for  the  first  time  begins,  since 
that  opinion  distinctly  concedes  the  descent  of  the.  legal  title 
to  the  heirs-at-law,  and  does  not  hold  that  the  judgment,  i4 
80  far  as  it  decrees  a  reconversion  into  land  and  a  title  to  that 
land  in  the  defendants,  is  binding  upon  them  to  its  full  extent 
either  by  its  direct  force  or  by  way  of  estoppel.  It  uses  it  in 
another  manner  and  for  a  different  purpose.  It  assumes 
with  entire  accuracy,  that  the  provisions  referred  to  were 
inserted  in  the  judgment,  at  the  request  and  by  the  procure- 
ment and  with  the  full  assent  of  the  defendants,  and  estab- 
lished their  choice  and  election  to  avoid  a  sale  and  take  their 
legacies  in  the  land  itself,  instead  of  the  proceeds,  when  they 
took  possession  of  the  property  as  their  own  and  in  accord- 
ance with  the  terms  of  the  judgment.  This  they  were  at 
liberty  to  do,  no  other  rights  intervening  or  being  prejudiced 
by  the  act.  {Hetzel  v.  Barber^  69  N.  T.  1 ;  Prentice  v. 
Janssen,  79  id.  478.)  It  may  very  well  be  that,  while  this 
reconversion  changed  the  defendants  from  legatees  of  money 
to  devisees  of  land,  the  change  did  not  divest  the  heirs-at-law 
of  their  legal  title,  and  ipso  facto  transfer  that  title  to  the 
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defendants,  as  might  easily  be  held  where  the  devisees  and 
heirs-at-law  were  absolutely  identical.  But  that  inquiry  need 
not  be  pursued.  The  legal  title  which  descended  was  purely 
formal,  utterly  barren  and  naked,  and  the  effect  of  defend- 
ants' election  was,  at  least,  to  vest  in  them  the  equitable 
ownership  of  and  the  entire  beneficial  interest  in  the  land, 
and  enable  them  at  any  moment  to  require  and  compel  from 
the  holders  of  the  formal  title  its  complete  transfer.  The 
provifiions  of  the  Code,  under  which  the  liability  of  devisees 
arises  (§  1843),  do  not  require  as  a  condition  that  the  legal 
title  shall  have  passed.  ^  Such  devisees  are  made  liable  ^*to  the 
extent  of  the  estate,  interest  and  right  in  the  real  property 
which  descended  to  them  from,  or  was  effectually  devised  to 
them  by  the  decedent."  There  was  such  effectual  devise  to 
them  of  the  entire- beneficial  interest  in  the  land  if  .they  chose 
so  to  accept  it.  The  donor  must  be  understood  to  have  given 
them  that  option  {Hetzel  v.  Ba/rher^  mpra\  and  they  were  at 
liberty  to  take,  and  could  do  so  effectually,  in  the  character  of 
devisees.  The  real  assault,  therefore,  upon  the  General  Term 
opinion  respects  the  proof  of  that  election  and  is  in  the  main 
concentrated  upon  the  assertion  that  the  defendants  had  not 
taken  possession  of  the  land  after  the  judgment  and  as  the 
owners,  which  that  judgment  declared  them  to  be,  and  that 
the  finding  of  the  referee  to  that  effect  was  entirely  without 
evidence  to  support  it.  But  the  fact  was  admitted  by  the 
pleadings  and  not  a  controverted  issue.  The  complaint 
alleged  "  that  a*ter  the  entry  of  said  judgment,  as  aforesaid, 
the  defendants  in  this  action  entered  into  possession  of  the 
aforesaid  real  estate,  by  themselves,  their  agents  or  lessees, 
and  have  ever  since  continued  in  such  possession,  and  that 
they  are  still  the  owners  of  such  real  estate  as  such  devisees 
thereof  as  aforesaid."  The  answer  discloses  no  denial  of  the 
allegation.  It  asserts  only  that  when  the  action  was  com- 
menced  "one  Andrew  McKelvey  was  in  the  possession  and 
occupancy  of  the  said  real  estate  *  *  *  under  and  by 
virtue  of  a  lease  made  and  executed  to  him  by  the  said  Robert 
Smith  in  his  lifetime;  that  the  term  created  by  said  lease 
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expired  on  the  first  day  of  April,  1875 ;  that  since  the  expira- 
tion of  said  lease  the  defendants,  Jennie  McKelvey  and  Esther 
McKelvey,  have  lived  on  the  said  premises."  The  answer 
further  ''  admits  the  allegations  in  said  complaint  contained, 
which  are  consistent  with  the  allegations  herein  contained  in 
the  first  and  second  subdivisions  of  this  answer."  And  so 
the  averment  of  the  complaint  stands  not  only  without  denial 
but  affirmatively  admitted,  for  the  alleged  lease  of  McKelvey 
is  said  to  have  ended  in  April,  1875,  and  the  judgment  and 
entry  of  defendants  did  not  occur  until  the  next  yeai*.  On  the 
main  question  in  the  case,  therefore,  we  are  unable  to  see  that 
the  General  Term  opinion  has  been  in  any  respect  justly 
criticised. 

Objection  is  made  to  the  apportionment  among  the  devisees 
which  added  to  the  share  of  two  of  them  the  proportionate 
part  of  legacies  given  to  them  in  excess  of  their  co-tenants. 
The  consequent  difference  is  so  small  as  to  be  almost  trifling, 
but  it  seems  to  us  a  sufficient  answer  that  having  chosen  to 
take  their  entire  legacies  in  land  they  became  liable  under 
the  statute  to  the  extent  awarded  so  far  as  creditors  were 
concerned,  whatever  may  be  their  equities  as  against  their 
co-tenants  upon  a  partition. 

A  final  claim  is  made  that  the  courts  below  erred  in  not 
allowing  an  equitable  offset  founded  upon  the  proof  as  to  the 
delivery  to  Pridmore  for  safe-keeping  of  his  own  notes  payable 
to  the  testator  and  of  certain  amounts  of  money  belonging  to 
him.  It  is  not  claimed  that  these  items  could  be  allowed  as 
a  legal  ofcet  or  counter-claim,  but  that  the  court  upon 
principles  of  natural  equity  may  use  them  in  reduction  of 
plaintiff's  demand.  That  power  should  be  very  cautiously 
exerted  and  only  in  a  case  where  the  equity  invoked  is  entirely 
clear  and  certain.  It  is  never  justified  save  where  other 
remedies  are  impossible  and  where  the  demand  allowed  is  put 
beyond  reasonable  doubt.  In  the  present  case  we  do  not  even 
know  that  the  plaintiff's  notes  were  due  and  payable  or  drew 
interest.  If  not  there  is  no  equity  in  lessening  his  term  of 
credit  and  compelling  him  to  pay  in  advance  of  his  contract. 
SicKBLS— Vol.  LIX.         24 
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{Lindsay  v.  Jackson^  2  Paige,  581,  585.)  It  does  not  appear 
that  the  money  deposited  has  ever  been  demanded,  or  that 
Pridmore  is  insolvent  or  that  his  debt,  if  it  be  one,  may  not 
be  recovered.  The  facts  shown  raise  rather  a  reasonable 
suspicion  of  a  right  than  clear  and  controlling  proof  of  its 
existence.  It  is  not  to  such  a  case  that  the  doctrine  of  natural 
equity  should  be  applied. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Mabib  S.  Brbhm,  Administratrix,  etc..  Respondent,  v.  The 
Matob,  Aldebmbn  and  Commonalty  of  the  Citv  of  New 
York,  Appellants. 

By  the  judgment  in  an  action  for  the  foreclosure  of  a  mortgage  upon  prem- 
ises in  the  city  of  New  York  owned  by  G. ,  plaintiffs  intestate,  the  referee 
appointed  to  sell  was  directed  to  pay  all  assessments  on  the  mortgaged 
premises  out  of  the  proceeds  of  sale.  At  the  time  of  the  sale  there 
was  an  assessment  on  the  premises  for  a  local  improvement,  which  the 
referee  paid.  This  assessment  was,  on  the  application  of  G.,  subsequently 
vacated.  In  an  action  brought  to  recover  back  the  amount  paid,  hdd 
that  although  the  assessment  was  paid  without  the  knowledge  of  G., 
yet  as  it  was  paid  by  order  of  the  court,  out  of  moneys  belonging  to 
him,  and  the  court  had  power  to  direct  the  payment  so  long  as  the 
assessment  was  not  vacated,  and  as  its  validity  could  not  be  determined  in 
the  foreclosure  suit,  the  payment  was  equivalent  to  a  collection  from  Q. 
under  process  of  law,  and  he  was  entitled  to  recover  ;  also  that  it  was 
not  necessary,  as  a  condition  of  recovery,  to  have  the  foreclosure  Judg- 
ment set  aside  or  annulled;  it  was  not  the  adjudication  which  created  the 
apparent  lien,  or  the  authority  upon  which  the  right  of  the  city,  as 
between  it  and  the  property  owner,  to  collect  the  assessment,  depended. 

The  order  vacating  the  assessment  was  granted  December  4, 1871.  Plain 
tiflf  presented  his  claim  to  the  comptroller  November  17,  1877,  pursuant 
to  the  requirements  of  the  city  charter  (§  105,  chap.  885,  Laws  of  1878) 
and  this  action  was  commenced  December  18,  1877.  The  statute  of 
limitations  was  pleaded  as  a  defense,  but  the  complaint  was  dismissed 
upon  the  trial  wholly  upon  other  grounds.  Eddy  that  the  statute  could 
not  be  invoked  to  sustain  the  dismissal,  as,  if  error  was  committed  in  the 
ruling,  it  could  not  be  cured  by  raising  a  question  on  appeal  not  raised 
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on  the  trial ;  also^  hsld,  that  the  claim  was  not  barred  by  the  statute; 
that,  as  by  the  Code  of  Civil  Procedure  (§  406),  "  when  the  commence- 
ment of  an  action  has  been  stayed  »  ♦  ♦  by  statutory  prohibition, 
the  time  of  the  continuance  of  the  stay  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action  "  and  as  by  the  city  charter  (§  105) 
plaintiff  was  prohibited  from  bringing  suit  until  after  the  lapse  of  thirty 
days  from  the  presentation  of  the  claim,  the  running  of  the  statute  was 
suspended  during  the  thirty  days. 

Dtckinion  v.  Mayor,  etc  (92  N.  Y.  684)  distinguished. 

Also,  hdd,  that  the  question  ^was  not  affected  by  the  provision  of  said 
Code  (§  410),  which  declares  that  when  a  demand  is  necessary  to  entitle 
a  party  to  maintain  an  action,  the  time  within  which  the  action  must 
be  commenced  must  be  computed  from  the  time  when  the  right  to  make 
the  demand  is  complete;  that  this  provision  only  applies  where  an 
immediate  right  of  action  follows  a  demand.  | 

It  ieems,  the  presentation  of  the  claim,  although  a  necessary  preliminary 
to  the  bringing  of  a  suit  against  the  city,  is  not  the  commencement  of 
an  action  or  proceedings  to  collect  the  claim  within  the  meaning  of  the 
statute  of  limitations. 
(Submitted  December  15,  1886  i  decided  January  18,  1987.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  made  March  8,  1886, 
which  reversed  a  judgment  in  favor  of  defendant  entered  upon 
a  decision  of  the  court  on  trial  without  a  jury.  (Reported 
below,  30  Hun,  533.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Damd  J.  Deem  for  appellant.  The  action  is  barred  by  the 
statute  of  limitations.  (Code  of  Proc.  §§  382,  410 ;  Meehan  v. 
MayoTy  eto.y  28  Hun,  642;  Dickinson  v.  Mayor,  etc.,  92  N. 
T.  584 ;  Fisher  v.  Mayor^  etc,,  67  id.  76 ;  Lyle  v.  Murray,  4 
Sandf.  S.  0.  590-595 ;  Wkite  vl  SmtUamd,  2  Alb.  L.  J.  50, 
51 ;  Palmer  v.  Palm&r,  36  Mich.  487 ;  Brust  v.  Barrett,  16 
Hun,  409 ;  Code  Civ.  Proc.  §  410 ;  Stafford  v.  Richardson, 
15  Wend.  302 ;  Lyle  v.  Mv/rray,  4  Sandf.  590 ;  Sweet  v. 
Irish,  36  Barb.  467;  Payne  v.  Gardiner,  29  N.  Y.  146.) 
The  service  of  the  demand  upon  the  comptroller  on  the  17th 
of  November,  1877,  was  not  a  commencement  of  the  action. 
(Code,  §§  416,  398,  399.)  The  propriety  of  the  payment  can- 
not be  questioned  in  this  action.     {EmJyu/ry  v.  Corm&r,  3 
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N.  Y.  511 ;  Birckhead  v.  Brown^  5  Sandf.  134 ;  Binck  v.  Wood^ 
43  Barb.  315  ;  Honier  v.  Fish^  1  Pick.  435 ;  Gordon  v.  Mayar^ 
etc.y  5  Gill  [Md.],  231 ;  Homes  v.  Oregan^  etc,^  Co.^  9  Fed. 
R  229;  Mutual  L.  Ins.  Co.  v.  Wag^,  27  Barb.  354;  MowaU 
V.  Wright,  1  Wend.  364:;  Byrnes  v.  Stevens,  4  Cent.  R  113.) 
The  assessment  was  not  paid  by  decedent  under  coercion  of 
law.  {Homer  t.  Fish,  1  Pick.  436 ;  Smith  v.  Lowery,  1 
Johns.  Ch.  320 ;  White  v.  Wa/rd^  9  id.  231 ;  Gordon  v. 
Mayor,  etc.,  5  Gill  ptfd.],  231 ;  Freeman  on  Judgments 
[2d  ed.],  §  249 ;  Swift  v.  Pmighkeepsie,  37  N.  T.  514.) 

Moody  B.  Smith  for  respondent.  The  money  was  paid 
before  the  vacation  of  the  assessment,  and  while  that 
remained  in  force  the  plaintiff  was  bound  to  pay  and  had  no 
lawful  mode  of  resisting  such  payment.  {Bk.  of  Comm.  v. 
Mayor,  etc,.  43  N.  Y.  184 ;  Peyser  y.  Mayor,  etc.,  70  id.  497.) 
The  court  will  not  review  any  question  of  fact  raised  in  this 
case.  (Code  of  Civ.  Proc.  §  1338 ;  Meyer  v.  Beach,  79  N. 
Y.  409 ;  Van  Tassel  v.  Wood,  76  id.  614.)  The  question  of 
the  statute  of  limitations  cannot  be  raised  in  this  court  because 
it  was  not  taken  advantage  of  at  the  trial,  and  there  are  no 
findings,  or  requests  to  find  in  regard  to  it.  (Stewart  v. 
Morss,  79  N.  Y.  629 ;  Osgood  v.  Toole,  60  id.  475.)  The 
cause  of  action  is  not  barred  by  the  statute.  (Code  of  C\\. 
Proc.  §§  410,  414,  subd.  3.)  Statutes  in  pari  materia  are  to 
be  taken  together.  {Earl  of  AHeshurg  v.  Pattison,  Doug. 
30 ;  Rogers  v.  Bradshaw,  20  Johns.  735,  744 ;  Davidson  v. 
Johnnette,  7  Met.  393 ;  Zeivis  v.  Webb,  3  Grant,  326.) 

Kapallo  J.  This  action  was  brought  to  recover  money 
paid  to  discharge  the  lien  of  an  assessment,  which,  after  the 
payment,  had  been  vacated  by  order  of  the  Supreme  Court. 

The  trial  was  before  the  court  without  a  jury.  The  Court 
at  Circuit  dismissed  the  complaint.  The  General  Term 
reversed  the  judgment  of  dismissal  and  ordered  a  new  trial, 
and  the  present  appeal  is  from  the  order  of  reversal. 

The  only  ground  stated  on  the  motion  to  dismiss,  was  that 
there  was  no  proof  that  the  plaintiff  ever  paid  the  money. 
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The  money  was  paid  under  the  following  circumstances. 
iThe  land  upon  which  the  assessment  was  an  apparent  lien, 
was  owned  by  Horatio  N.  Gra#y,  the  plaintiff's  intestate,  and 
was  subject  to  a  mortgage  held  by  Edward  Roberts.  A 
judgment  was  entered  for  the  foreclosure  of  this  mortgage 
and  the  sale  of  the  mortgaged  premises  by  a  referee,  which 
judgment  directed  that  all  taxes  and  assessments  upon  the 
mortgaged  premises  be  paid  out  of  the  proceeds  of  sale. 
Pursuant  to  this  direction,  the  referee,  out  of  the  proceeds  of 
sale,  paid  the  assessment  in  question  on  the  6th  of  June,  1871. 
Gray  was  then,  as  the  former  owner  of  the  equity  of  redemp- 
tion, entitled  to  the  surplus  moneys  which  arose  on  such  sale. 

On  his  application,  the  assessment  was  vacated  by  order  of 
the  Supreme  Court,  dated  December  4,  1871.  This  action 
was  brought  December  18,  1877. 

It  is  apparent  that  the  payment  was  made  out  of  money 
belonging  to  the  plaintiff's  intestate,  and  we  think  this  was 
equivalent  to  a  payment  by  him.  The  payment  does  not 
appear  to  have  been  made  with  his  consent.  He  was  living 
at  the  time  of  the  trial  (the  plaintiff's  having  been  substituted 
after  judgment)  and  testified  that  he  was  not  aware  of  the 
fact,  at  the  time,  that  the  assessment  was  taken  out  of  the 
surplus  money.  Having  been  paid  out  of  funds  belonging 
to  him,  and  by  order  of  the  court,  we  think  the  payment  was 
equivalent  to  a  collection  under  process  of  law,  and  that  on 
the  subsequent  vacating  of  the  assessment  he  was  entitled  to 
recover  the  money  so  paid.  So  long  as  the  assessment  w^ 
not  vacated,  the  court  had  power  to  direct  its  payment,  and 
its  validity  could  not  be  determined  in  the  foreclosure  action. 

The  trial  court,  in  its  opinion,  placed  the  dismissal  on  the 
ground  that  the  foreclosure  judgment,  under  which  the 
money  was  paid,  had  not  been  set  aside  or  annulled.  We 
concur  with  the  opinion  of  the  court  at  General  Term  that 
this  ground  is  not  tenable.  The  judgment  of  foreclosure 
was  not  the  adjudication  which  created  the  apparent  lien,  nor 
the  authority  upon  which  the  right  of  the  city,  as  between  it 
and  the  property  or  its   owner,  to   collect   the   assessment. 
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depended.     It  established  no   right  as  between  them,   and 
there  was  consequently  no  necessity  of  setting  it  aside  for ' 
the  purpose  of  entitling  the  plaintiff  to  recover  the  money 
paid.     It  was  simply  the  means  by  which  the  city  was  enabled 
to  collect  the  void  assessment. 

On  the  appeal  to  the  General  Term  the  judgment  of  the 
trial  court  was  sought  to  be  sustained  on  the  ground  that  the 
plaintiff's  claim  was  barred  by  the  statute  of  limitations.  We 
agree  to  the  conclusion  of  the  General  Term  on  this  point, 
but  not  with  the  reasoning  by  which  it  was  reached. 

The  General  Term  held  that  the  presentation  of  the  claim 
by  the  plaintiff  to  the  comptroller  on  the  17th  of  November, 
1877,  pursuant  to  the  requirement  of  section  105  of  the 
charter  of  1873  (Laws  of  1873,  chap.  385),  the  statutory  limi- 
tation of  six  years  not  having  expired  at  the  time  of  such 
presentation,  was  the  beginning  of  proceedings  to  enforce  the 
claim,  and,  therefore,  a  quasi  summons  or  legal  process,  and 
consequently  that  the  service  of  the  demand  by  the  claimant 
within  the  period  of  six  years  after  the  claim  arises  must  pre- 
vent the  application  of  the  statute  to  his  prejudice. 

We  are  unable  to  adopt  this  view.  The  presentation, 
although  a  necessary  preliminary  to  enable  a  claimant  against 
the  city  to  maintain  an  action  on  his  claim,  is  not  the 
commencement  of  an  action. 

But  there  are  other  reasons  which  preclude  the  defendant 
from  availing  itself  of  the  statute  of  limitations  to  sustain  the 
judgment  of  dismissal. 

In  the  first  place,  although  the  statute  of  limitations  was 
set  up  in  the  answer,  it  does  not  appear  to  have  been  insisted 
upon,  or  even  referred  to,  at  the  trial,  but  the  motion  to  dis- 
miss was  placed  and  the  dismissal  was  granted,  wholly  on 
another  ground.  If  error  was  committed  in  this  respect,  it  could 
not  be  cured  by  raising  on  the  appeal  another  question  which 
was  not  raised  at  the  trial  and  to  which,  if  it  had  been  raised, 
there  might  possibly  have  been  some  answer. 

But  assuming  the  question  to  be  before  us,  it  is  by  no 
means  clear  that  the  plaintiff's  claim  was  barred  by  the  statute, 
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,  Conceding  that  the  statute  began  to  run  on  the  4th  of 
December,  1871,  when  the  order,  or  judgment,  vacating  the 
assessment  was  dated,  the  period  of  Kmitation  would  have 
expired  on  the  4th  of  December,  1877,  but  for  the  provision 
of  section  406  of  the  Code  of  Civil  Procedure,  which  is,  that 
"  when  the  commencement  of  an  action  has  been  stayed  by 
injunction  or  other  order  of  a  court,  or  judge,  or  hy  statutory 
prohibition^  the  time  of  the  continuance  of  the  stay  is  not  a 
part  of  the  time  limited  for  the  commencement  of  the  action." 

On  the  17th  of  j>rovember,  1877,  at  which  time  the  right 
of  action  was  not  barred,  the  plaintiff  presented  her  claim  to 
the  comptroller.  She  would  at  that  time  have  been  entitled 
to  commence  her  action,  but  for  section  105  of  the  charter  of 
1873,  which  required  her  to  wait  until  the  comptroller  had 
neglected  for  thirty  days  after  such  presentation,  to  pay  her 
claim.  That  section  in  express  terms  prohibited  her  from 
maintaining  any  action  until  the  lapse  of  the  thirty  days.  We 
think  that  section  406  of  the  Code  of  Civil  Procedure  was 
framed  to  meet  just  such  a  case,  and  to  suspend  the  running  of 
the  statute  during  the  term  of  the  statutory  prohibition.  This 
view  is  quite  consistent  with  the  case  of  Dickinson  v.  Mayor^ 
etc,  (92  N.  Y.  584).  In  that  case  it  would  not  have  helped 
the  plaintiff,  the  term  of  the  statutory  suspension  being  only 
thirty  days,  and  the  plaintiff  having  exceeded  the  statutory 
limitation  more  than  one  year,  and  the  claim  not  having  been 
presented  to  the  comptroller  until  more  than  three  months 
after  the  statutory  limitation  had  expired.  But  here  the 
action  was  brought  on  the  18th  of  December,  1877.  The 
statutory  limitation  is  claimed  by  the  defendant  to  have 
expired  the  4th  of  December,  1877.  The  excess  was  only 
fourteen  days,  and  the  operation  of  section  406  being  to 
suspend  die  running  of  the  statute  during  the  thirty  days 
following  the  17th  of  November,  1877,  when  the  claim  was 
presented,  the  action  was  commenced  in  due  time. 

This  construction  also  relieves  the  statutes  from  the  apparent 
inconsistency  pointed  out  in  the  opinion  at  General  Term,  of 
allowing  a  plaintiff  six  years  within  which  to  commence  an 
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action,  and  at  the  same  time  prohibiting  him  daring  thirty 
days  of  that  term  from  maintaining  any  action. 

Section  410  of  the  Code  of  Civil  Procedure  does  not  aflFect 
this  qnestion.  It  provides  only  for  cases  where  a  simple 
demand  is  a  necessary  preliminary  to  the  bringing  of  an  action, 
and  the  action  may  immediately  follow  a  non-compliance  with 
the  demand.  Its  language  is :  "  Section  410.  Where  a  right 
exists,  but  a  demand  is  necessary  to  entitle  a  person  to  main- 
tain an  action,  the  time  within  which  the  action  must  be  com- 
menced, must  be  computed  from  the  time  when  the  right  to  make 
the  demand  is  complete,  except  in  one  of  the  following  cases." 

The  exceptions  have  no  reference  to  the  question  now  under 
consideration.  This  section  (410)  applies  to  many  cases  where 
a  demand  is  necessary,  and  an  immediate  right  of  action 
follows,  but  it  could  hardly  apply  to  the  case  of  a  promissory 
note  payable  thirty  days  after  demand.  In  the  present  case 
not  only  a  demand  was  necessary,  but  a  presentation  of  the 
claim  and  a  neglect  for  thirty  days  to  pay.  The  maintenance 
o'f  an  action  bef  Dre  the  expiration  of  the  thirty  days  was  pro 
hibited,  and  the  question  is,  whether  under  section  406,  the 
statute  ran  during  the  thirty  days. 

The  order  of  the  General  Term  should  be  affirmed  and 
judgment  absolute  rendered  against  the  defendant  on  its 
stipulation,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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In  the  Matter  of  the  Claim  of  Betsey  B.  Wilbur,  Respond- 
ent, V.  the  Estate  of  Enos  Warren,  Deceased. 

An  executory  coYenant,  supported  only  by  a  meritorious,  as  distinguished 
from  a  valuable  or  pecuniaiy  consideration,  cannot  be  enforced  either 
at  law  or  equity. 

One  who  purchases  land,  subject  to  a  mortgage,  makes  the  land  thereby 
the  primary  fund  for  the  payment  of  the  mortgage  debt,  and  this  is 
■o,  although  the  deed  contains  a  covenant  on  the  part  of  the  grantee  to 
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pay  the  mortgage  debt.  The  covenant  is  to  indemnify  the  grantor 
against  the  contmgency  that  the  land  may  not  bring  enough  to  pay  such 
debt. 

W.  purchased  certain  real  estate,  subject  to  a  mortgage  thereon,  which 
by  his  deed  he  assumed  and  agreed  to  pay.  He  conveyed  the  land  to 
his  daughter  by  deed  containing  full  covenants,  in  which  no  reference 
was  made  to  the  mortgage.  The  only  consideration  for  the  deed  was 
natural  love  and  affection.  W.,  after  the  conveyance,  paid  part  of  the 
mortgage.  The  daughter,  after  his  death,  paid  interest  on  the  balance 
and  for  the  aniK)unt  so  paid  presented  a  claim  against  his  estate.  Held, 
that  the  land  was  the  primary  fund  for  the  payment  of  the  mortgage, 
and  the  daughter  took  it  subject  to  that  burden  ;  that  the  covenants  in 
the  deed  were  invalid  and  W.  incurred  no  obligation,  legal  or  equitable, 
to  pay  the  mortgage  in  exoneration  of  the  land;  and  that,  therefore,  the 
claim  was  improperly  allowed. 

Cole  V.  Malcolm  (66  N.  T.  863)  distinguished. 

In  re  Wilbur  v.  Warren  (40  Hun,  203)  reversed.  , 

(Submitted  December  15,  1886  ;  decided  January  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department  entered  upon 
an  order  made  April  17, 1886,  which  aflSrmed  a  decree  of  the 
surrogate  of  Chautauqua  county,  allowing  a  claim  of  Betsey 
B.  Wilbur,  administratrix  of  the  estate  of  her  father,  Enos 
Warren,  deceased,  against  said  estate.  (Reported  below,  40 
Hun,  203.) 

The  material  facts  are  stated  in  the  opinion. 

Framk  W.  Stevens  for  appellant.  The  consideration  of  love 
and  affection  will  not  support  an  executory  contract.  (2  Kent's 
Com.  465 ;  Pearson  v.  Pearson.  7  Johns.  26 ;  J^ink  v.  Cox^ 
18  id.  145;  Harris  v.  Clark,  3  N.  T.  93;  2  Barb.  101; 
PMj>s  V.  PMps,  28  id.  121;  Oraig  v.  Craig,  Z  Barb.  Ch. 
116 ;  Anthony  v.  Harrison,  12  Hun,  198.)  The  right  of 
subrogation  does  not  arise  until  the  demand  to  which  subroga- 
tion is  claimed  has  been  actually  paid  by  the  one  seeking  to 
assert  such  right.  (Sheldon  on  Subrogation,  §  127 ;  Glass  v. 
Pidlen,  6  Bush.  [Ky.]  346 ;  Penn.  Bh  v.  PatitiSy  10  Watts, 
148;  Conway  v.  McCowan,  53  111.  363 ;  Darst  v.  BaUs,  51 
id.  439;  Oillian  v.  Esselman,  5  Sneed.  86;  McConnell  v. 
BeaUie,  34  Ark.  113;  Bridges  v.  Nicholson,  20  Ga.  90; 
SiCKBLS  — ^VoL.  LIX.         25 
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Magee  v.  Leggett^  48  Miss.  139  ;  Comm,  v.  C<mal  Co.y  32  Md. 
501 ;  Kyiier  v.  Kyner^  6  Watts,  221 ;  Banks  v.  Benedict^  15 
Conn.  437 ;  Nield  v.  Hamilton^  45  Vt.  35  ;  Ve7*t  v.  Voss^  74 
Ind.  566.)  No  personal  claim  exists  against  Warren  in  favor  of 
the  mortgagee.  (  Vroomcm  v.  Turner^  69  N.  Y.  280 ;  Dun- 
ning V.  Leavitt^  85  id.  30.)  The  doctrine  of  subrogation  is  that, 
when  one  has  been  compelled  to  pay  a  debt  which  ought  to 
have  been  paid  by  another,  he  is  entitled  to  a  session  of  all 
the  remedies  which  the  creditor  possessed  against  that  other. 
(Sheldon  on  Subrogation,  §§  2,  11 ;  Mathews  v.  Aiken^  1 
N.  Y.  605  ,  In  re  ffetoiU,  25  N.  J.,  Eq.  210  ;  Bbover  v.  Fpler, 
52  Penn.  St.,  522 ;  Hamsburger  v.  Za/ncey,  33  Grat.  527 ; 
Cheesehorcmgh  v.  MiUanrd^  1  Johns.  Ch.  409 ;  1  Story's  Eq. 
Juris.,  §  493 ;  Gans  v.  Thieme,  93  N.  Y.  232 ;  McOormick 
V.  Irioin^  35  Penn.  St.,  Ill,  117;  Heart  v.  Bryam,^  2  Dev. 
Eq.  147;  Acer  v.  Hotchhiss,  97  N.  Y.  402.)  If  the  pur- 
chaser of  mortgaged  premises  assumes  the  payment  of  the 
mortgage  debt,  the  land  is  the  primary  fund  of  payment. 
(Thomas  on  Mortgages,  92 ;  Ruhens  v.  Prindle^  44  Barb.  336 ; 
RmsellY.  Pistor,  7  N.  Y.  144  ;  Halsey  v.  Reed,  9  Paige,  446.) 
If  a  surety  is  himself  indebted  to  his  principal  against  whom 
he  asks  to  be  subrogated,  it  will  not  be  allowed  to  him  without 
his  first  satisfying  that  debt.  {Coatees  Appeal^  7  Watts  and 
Serg.,  99.) 

A.  Hazeltine  for  respondent.  The  gift  was  of  the  land 
free  and  clear  of  all  incumbrances,  as  the  donor  stated  it  to  be 
in  his  deed,  and  the  meritorious  consideration  was  sufficient. 
{Hunt  V.  Johnson,  44  N.  Y.  27 ;  Bucklin  v.  BucTdin,  1  Abb. 
Ct.  App.  Dec.  1  Keyes,  146.)  The  land  being  but  surety  for 
the  mortgage  and  the  claimant  being  seized  of  it,  subject  to 
the  lien  of  the  mortgage,  and  having  been  compelled  to  pay  the 
interest  which  became  due,  she  is  entitled  to  be  subrogated  to 
the  rights  and  remedies  of  the  mortgagee  and  should  be 
allowed  this  claim.  {Barms  v.  MoU,  64  N.  Y.  397,  402 ; 
Thomas  on  Mortgages,  92,  94 ;  Wadsworth  v.  Lyon,  93  N.  Y. 
201 ;  Cole  v.  Malcolm,  66  id.  363.) 
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Andrews,  J.  The  General  Term  sustained  the  decree 
of  the  surrogate,  allowing  the  claim  of  Betsy  B.  Wilbur 
against  the  estate  of  her  father,  Enos  Warren,  for  the 
amount  of  interest  paid  by  her  on  the  mortgage  executed 
by  her  husband,  Biley  Wilbur,  to  Mary  D.- Miller,  on 
the  land  subsequently  conveyed  by  the  mortgagor  to 
Enos  Warren,  and  by  him  to  his  daughter,  on  the  ground 
that  it  was  paid  on  his  debt  to  protect  her  title  to  the 
land. 

The  facts  may  be  briefly  stated.  In  1866,  the  land  now 
owned  by  the  claimant  being  a  farm  of  about  ninety  acres, 
was  purchased  by  and  conveyed  to  Riley  Wilbur.  On  the 
2d  of  May,  1876,  Riley  Wilbur  and  his  wife  executed  to 
Mary  D.  Miller  a  mortgage  thereon  for  $2,400  to  secure  the 
bond  of  Riley  Wilbur,  executed  concurrently  therewith.  On 
the  5th  of  June,  1879,  Wilbur  and  his  wife  conveyed  to  Enos 
Warren  seventy  acres  of  the  land,  subject  to  the  mortgage, 
"  which  mortgage,  with  the  bond  accompanying  it,"  the 
grantee  in  and  by  the  deed  agreed  to  pay  as  a  part  considera- 
tion for  the  conveyance.  On  the  same  day  Warren  acquired 
title  to  the  other  twenty  acres  from  one  Blauvelt,  to  whom 
Wilbur  had  previously  conveyed  it.  On  the  2d  of  December, 
1380,  Enos  Warren,  then  of  the  age  of  79  years,  conveyed  the 
ninety  acres  to  his  daughter,  Betsy  B.  Wilbur,  by  deed 
expressing  the  consideration  of  $500,  with  full  covenants,  and 
containing  no  reference  to  the  mortgage.  After  Enos  Warren 
acquired  title,  and  before  his  conveyance  to  his  daugliter,  he 
paid  $1,400  on  the  mortgage,  and  at  the  time  of  his  death  in 
October,  1881,  there  was  $1,000  of  principal  unpaid.  The 
interest  paid  by  Mrs.  Wilbur  for  which  she  claims  reimburse- 
ment, accrued  after  the  death  of  the  intestate.  He  left 
surviving  him  the  claimant,  a  son,  and  the  children  of  a 
deceased  daughter,  his  only  next  of  kin  and  heirs-at-law.  In 
fact,  there  was  no  pecuniary  consideration  for  the  conveyance 
to  Mrs.  Wilbur,  the  only  consideration  being  natural  love  and 
affection.  Upon  these  facts  the  question  arises  whether  there 
is  any  ground,  legal  or  equitable,  for  charging  the  estate  of 
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Enos  Warren  on  account  of  the  interest  paid  by  Mrs.  Wilbur 
on  the  Miller  mortgage. 

It  is  conceded  by  the  General  Term  that  the  claimant  has 
no  remedy  upon  the  covenants  in  her  deed.  It  seems  to  be 
the  general  doctrine  that  an  executory  agreement  supported 
only  by  a  meritorious,  as  distinguished  from  a  valuable  or 
pecuniary  consideration,  cannot  be  enforced  either  at  law  or 
in  equity,  and  an  executory  covenant  falls  within  the  opera- 
tion of  the  rule.  The  leading  cases  on  this  subject  are  cited 
in  Whitaker  v.  WMtaker  (52  N.  Y.  368).  The  claim  of  Mrs. 
Wilbur  to  be  indemnified  out  of  the  estate  of  her  father  for 
payments  made  by  her  on  the  mortgage,  cannot  therefore  be 
supported  upon  the  basis  of  any  contract  between  herself  and 
him,  by  which  he  obligated  himself  to  pay  the  mortgage.  It 
is  clear  that  if  she  had  brought  an  action  upon  the  covenants  in 
her  deed,  against  the  personal  representatives  of  her  father, 
to  recover  the  money  paid  by  her,  she  must  have  failed.  It 
would  have  been  a  conclusive  answer  to  the  suit  that  the  cove- 
nant was  without  adequate  consideration,  and  imposed  no 
legal  obligation  on  the  covenantor  to  discharge  the  mortgage. 
It  remains  therefore  to  consider  whether,  independently  of 
any  contract  between  the  parties,  the  intestate,  nevertheless, 
by  reason  of  the  facts  and  circumstances  disclosed,  made  the 
mortgage  debt  his  own,  so  as  to  render  his  personal  estate 
primarily  chargeable  with  its  payment  in  exoneration  of  the 
land.  If  this  was  the  effect  of  the  transactions,  and  the  land 
in  the  hands  of  the  claimant  stood  as  between  her  and  her 
father,  as  security  merely  for  his  debt,  then  it  may  properly 
be  conceded  that  she  would  be  entitled  to  be  reimbursed  out 
of  the  intestate's  estate,  for  any  payments  on  the  mortgage 
made  to  protect  her  title.  If,  on  the  other  hand,  as  between 
her  and  her  father,  the  land  was  the  primary  fund  for 
the  payment  of  the  mortgage,  then  it  would  seem  to  foljow 
that  no  recourse  could  be  had  to  his  estate  for  payments 
made  by  the  daughter  thereon.  The  payments  in  that 
case  would  be  payments  made  for  her  own  benefit  upon 
a  debt  against  the  land,   the   liability   of    the  grantor  on 
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his  covenants  m  his  deed  from  the  mortgagor,  being  secondary 
only. 

It  is  the  settled  doctrine  in  equity  that  one  who  pur- 
chases land  subject  to  a  mortgage  makes  the  land  thereby  the 
primary  fund  for  the  payment  of  the  mortgage  debt.  It  is 
otherwise  as  between  mortgagor  and  mortgagee  when  the 
bond  of  the  mortgagor  accompanies  the  mortgage  in  the 
absence  of  any  statute  regulation.  In  that  case  the  bond 
is  the  principal  thing  and  the  mortgage  is  the  incident. 
The  debt  is  represented  by  the  bond,  and  the  mortgage 
is  a  collateral  security  for  the  personal  obligation.  But  on 
a  conveyance  by  the  mortgagor  subject  to  the  mortgage, 
the  plain  meaning  of  the  transaction  between  the  parties 
is  that  the  land  shall  pay  the  mortgage  debt  in  exonera- 
tion of  the  personal  liability  of  the  mortgagor  on  his  bond, 
and  in  equity  on  such  a  conveyance,  the  land  is  treated 
as  the  principal  debtor,  and  the  mortgagor  as  surety  for  the 
mortgage  debt.  If  the  deed  in  addition  contains  a  covenant 
on  the  part  of  the  grantee  to  pay  the  mortgage,  the  land  still 
remains  the  primary  fund  for  the  payment  of  the  mortgage. 
This  question  was  very  fully  considered  upon  authority  by 
the  chancellor  in  the  case  of  Cumberland  v.  Codrmgton  (3 
J.  Ch.  229)  and  he  declared  the  result  of  the  authorities  to 
be  that  "  the  mere  covenant  with  the  vendor  to  pay  the  mort- 
gage debt  does  not  shift  the  charge  from  the  fund  primarily 
liable."  This  is  in  accordance  also  with  the  real  intent  of  the 
transaction.  The  essential  purpose  of  such  a  covenant  is  to 
indemnify  the  mortgagor  against  the  contingency  that  the 
land  may  not  bring  enough  to  pay  the  mortgage  debt  and 
thereby  leave  him^ exposed  to  a  claim  for  a  deficiency. 
{Hahey  v.  Reed,  9  Paige,  446.)  Although  the  covenant 
may  be  in  the  form  of  a  direct  undertaking  to  pay  the 
mortgage  debt,  and  not  a  mere  covenant  of  indemnity, 
yet  that  is  its  essential  character.  The  covenant  is  treated 
as  an  additional  security  for  the  mortgage  debt,  and  inures 
as  a  promise  to  the  mortgagee,  yet  it  is  settled  that  it 
will  support  an  action  by  the   mortgagee  only  when  the 
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immediate  grantor  of  the  coyenantor  is  himself  liable  for  the 
mortgage  debt.  {King  v.  ^7hiteley^  10  Paige,  465  ;  Vroonum 
V.  Turner,  69  N.  Y.  280.)  In  HaUey  v.  Reed  the  grantor 
of  premises,  subject  to  a  mortgage  which  was  assumed  by 
the  grantee  before  making  any  payment  thereon,  brought 
an  action  against  the  covenantor  on  the  covenant  of  assump- 
tion and  recovered  nominal  damages  only.  He  afterwards 
paid  the  moi-tgage  and  claimed  the  amount  of  the  payment 
from  the  estate  of  his  grantee.  It  was  insisted  that  the 
former  judgment  was  a  bar,  as  the  claimant  might  have 
recx)vered  the  whole  amount  of  the  mortgage  in  that 
action.  But  the  point  was  overruled,  the  chancellor  holding 
that  until  actual  payment  only  nominal  damages  could  be 
recovered.  But  even  if  the  grantor  could,  on  default  of 
the  grantee  to  perform  his  covenant  to  pay  the  mortgage, 
recover  the  whole  amount  thereof  without  having  paid  it 
himself,  yet  he  would  be  bound  to  apply  the  sum  recovered 
in  satisfaction  of  the  mortgage  debt.  Whichever  view  may 
be  taken,  the  fact  remains  that  indemnity  is  the  primary  pur- 
pose of  such  a  covenant.  Can  it  be  doubted  that,  where  the 
grantor  is  not  himself  liable  for  the  mortgage  debt  and  has 
no  personal  interest  that  the  covenant  shall  be  performed,  ho 
can  recover  nothing  beyond  nominal  damages.  The  giving 
of  a  covenant  by  the  grantee  does  not  work  a  novation 
of  the  mortgage  debt.  It  does  not  make  the  debt  his  own, 
except  in  respect  to  the  estate  {Butler  v.  BuUer,  5  Ves.  634), 
and  his  liability  is  auxilHary  and  not  primary.  We  think, 
therefore,  there  can  be  no  doubt  upon  the  authorities  that 
when  Enos  Warren  conveyed  tlie  mortgaged  premises  to  his 
daughter  the  land  was  the  primary  fund  for  the  satisfaction 
of  the  mortgage. 

The  remaining  question  is,  whether  the  burden  was  shifted 
by  the  circumstances  attending  the  conveyance  to  Mrs. 
Wilbur,  rendering  that  which  before  was  primarily  a  debt 
against  the  land,  to  which  his  covenant  was  collateral,  his  per- 
sonal debt,  to  which  the  mortgage  was  incident.  It  was 
doubtless  competent  for  the  intestate  upon  a  consideration  to 
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change  his  position,  and  as  between  his  daughter  and  himself, 
to  make  himself  the  principal  debtor  and  the  land  the  second- 
ary fund  for  the  payment  of  the  mortgage.  This  probably 
would  have  been  the  effect  of  the  covenants  in  his  deed, 
except  for  their  invalidity.  It  is  said  that  the  insertion  of 
the  covenantjs  in  the  deed,  although  not  enforceable  as  such, 
indicates  an  intention  on  the  part  of  the  father  to  himself 
pay  the  mortgage.  The  circumstances  do  indicate  an 
intention  on  the  part  of  the  grantor  to  give  the  land  to  his 
daughter  free  from  incumbrance.  But  this  intention  was 
never  effectuated.  The  father  died  leaving  the  mortgage 
unpaid.  The  question  is  whether  the  existence  of  this  unexe- 
cuted intention  is  sufficient  in  law  or  equity  to  shift  the 
primary  burden  of  the  mortgage  debt  from  the  land  and  put 
it  upon  the  father's  estate.  To  hold  this  would,  we  think, 
be  introducing  a  dangerous  doctrine  which,  so  far  as  we 
know,  has  no  sanction  in  the  law.  The  father  incurred  no 
legal  or  equitable  obligation  to  pay  the  mortgage  in  exonera- 
tion ojf  the  land.  The  daughter  took  the  land  charged  with 
the  mortgage,  and  if  she  pays  it  out  of  her  own  means  nothing 
is  taken  from  her  which  her  father  had  given  her.  If,  on  the 
other  hand,  the  estate  of  the  father  is  compelled  to  pay  the 
mortgage  she,  in  effect,  is  enabled  to  perfect  an  unexecuted 
gift  to  the  prejudice  of  others  interested  in  the  estate.  It 
may  be  admitted  that,  in  a  loose  sense,  there  is  an  equity 
that  her  father's  intention  should  be  carried  out,  but  an 
intention,  not  moved  by  any  consideration  recognized  by 
the  law  BS  sufficient  to  create  an  enforceable  obligation, 
is  not,  we  tliink,  sufficient  to  change  the  natural  order 
of  liability,  as  between  the  real  and  personal  estate,  in  respect 
to  an  obligation,  which,  when  created,  was  secondary  and 
not  primary.  The  intention  of  the  father  rented  in  intention 
merely,  because  no  effectual  act  was  done  in  execution  of  it. 
The  case  of  Cole  v.  Malcolm  (66  N.  Y.  363)  is  not  in  point. 
There,  lands  conveyed  by  a  husband  to  his  wife,  without  con- 
sideration, were  subsequently  subjected  to  a  charge  in  favor 
of  cmditors,  which  the  heira  of  the  wife  were  compelled  to 
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'  pay,  and  the  court  held  they  were  entitled  to  be  subrogated 
to  the  claim  of  the  creditor  against  the  husband.  In  that 
case  there  was  a  gift  of  land,  unincumbered,  without  actual 
fraud,  perfected  by  a  conveyance,  and  in  effect  a  portion  of  it 
was  subsequently  taken  away  through  a  latent  equity  in  the 
creditors  of  the  husband.  The  cases  are  quite  dissimilar  and 
do  not  rest  on  the  same  principle. 

These  views  lead  to  a  reversal  of  the  judgment  of  the 
General  Term,  and  of  the  decree  of  the  surrogate,  with  costs 
to  the  executors  out  of  the  estate. 

All  concur. 

Judgment  and  decree  reversed. 


In  the  Matter  of  the  Estate  of  Edwin  Gilbbbt,  Deceased. 

An  order  of  a  surrogate,  ad  judging  against  the  denial  of  an  administrator, 
that  there  are  assets  of  the  estate  in  his  hands,  and  requiring  him  to 
account  therefor,  is  an  order  affecting  a  substantial  right,  and  so  is 
appealable  to  the  General  Term.     (Code  of  Civil  Procedure,  §  2570.) 

It  is  not  essential  to  such  an  appeal  that  the  order  be  a  '*  final  *'  one,  as  is 
requisite  to  authorize  a  review  thereof  in  this  court.     (§  190.) 

Where  the  mortgage  of  a  third  person  has  been  assigned  by  the  mortgagee 
as  collateral  for  his  own  debt,  the  foreclosure  of  the  mortgage  and  pur- 
chase at  the  foreclosure  sale  by  the  assignee,  as  against  the  assignor, 
where  the  latter  is  not  made  a  party  to  the  foreclosure  and  his  equitable 
right  foreclosed,  simply  substitutes  the  land  for  the  mortgage  and  the 
assignee  holds  it  as  a  security  merely,  subject  to  the  right  of  the 
assignor  to  redeem  by  payment  of  the  debt,  and  upon  such  payment  he 
is  entitled  to  the  land. 

Bloomer  v.  Sturges  (58  N.  Y.  168)  distinguished  and  limited. 

The  doctrine  of  merger  does  not  apply  in  such  case,  as  in  equity  merger 
will  never  be  allowed  against  the  interest  of  the  parties  or  their  obvious 
intention,  or  where  the  two  estates  are  held  in  different  rights. 

T.  applied  to  G.  and  two  others  for  a  loan  to  a  corporation.  This  they 
refused,  but  an  agreement  was  made,  under  which  they  loaned  the 
money  to  T. ,  taking  his  notes  therefor.  T.  loaned  the  money  to  the  corpo- 
ration, taking  its  notes  therefor,  corresponding  in  the  times  of  payments 
and  amounts  with  those  given  by  T.  which  were  secured  by  mortgage 
on  real  estate  of  the  corporation;  these  were  assipned  by  T.  as  security 
for  the  loan.     G.  died  and  T.  was  appointed  one  of  his  administra- 
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tors.  He  subsequently  received  another  mortgage  from  the  corpora- 
tion on  other  lands,  which  he  also  assigned  as  collateral  for  the 
loan.  This  last  mortgage  was  foreclosed  by  advertisement  by  the  two 
surviving  assignees  and  the  administrators  of  G.  The  premises 
were  bid  off  by  the  administrators,  who,  however,  paid  no  money  on 
the  purchase.  •  The  interest  of  G.  in  the  notes  given  by  T.  was  set  forth 
as  assets  in  the  inventory  of  his  estate,  and  on  final  settlement  of  the 
accounts  of  the  administrators,  it  appeared  that  such  interest  had  been 
paid  in  full  by  T.  and  the  accounts  were  so  settled.  Subsequently,  the 
administrators  joined  in  a  deed  of  the  said  premises  to  a  son  of  T.,  who 
conveyed  the  same  to  his  father.  In  proceedings  to  compel  T.  to  account, 
as  admistrator,  for  the  proceeds  received  by  him  on  sale  of  said  lands. 
held,  that  on  payment  of  the  debt  to  the  estate,  T.  was  entitled  to  the 
land  ;  that  the  fact  that,  as  administrator,  he  was  party  to  the  fore 
closure  did  not  affect  his  equities;  and  that,  therefore,  he  could  not  be 
compelled  to  account  for  such  proceeds. 
It  was  claimed  that  by  the  agreement  of  the  parties  the  estate  was  entitled 
to  a  greater  rate  of  interest  than  was  called  for  by  the  notes,  or  was 
accounted  for  by  the  administrator.  Heldy  that  such  a  claim  could  not 
survive  the  settlement  of  his  accounts,  as  it  should  then  have  been 
asserted. 

(Argued  December  15,  1886  ;  decided  January  18,  1887.) 

Appkal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  January  5,  1886,  which  reversed  a  decree  of 
the  surrogate  of  the  county  of  Ontario,  requiring  George 
Thayer,  as  surviving  administrator  of  the  estate  of  Edwin 
Gilbert,  to  render  a  further  account,  particularly  as  to  the 
proceeds  arising  from  the  sale  by  him  of  certain  real  estate. 
(Reported  below,  39  Hun,  61.) 

In  1859,  said  Thayer  applied  to  Gideon  Pitts,  Perez  R.  Pitts 
and  said  Gilbert  to  make  a  loan  to  the  Little  Falls  Manu- 
facturing Company,  a  Minnesota  corporation,  this  they  declined 
to  do,  but  an  arrangement  was  made  by  which  they  loaned 
$3,000,  taking  the  notes  of  Thayer,  one  for  $1,000,  dated 
October  1,  1859,  payable  two  years  from  date,  and  one  for 
$2,000,  dated  November '1,  1859,  payable  three  years  from 
date.  The  corporation  executed  to  Thayer  its  notes  cor- 
responding in  amount,  date  and  time  of  payment  secured  by  a 
SicKELs  —Vol.  LIX.        26 
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mortgage  on  real  estate  in  Minnesota,  situate  on  the  east  side 
of  the  Mississippi  river.  These  notes  and  the  mortgage  Thajer 
assigned  to  the  Messrs.  Pitts  and  Gilbert  as  collateral  security 
for  his  notes.  The  assignment  provided  that  on  the  full 
payment  of  said  notes  it  was  to  be  void  and  of  no  effect. 
Mr.  Gilbert  died  intestate  in  April,  1861.  In  November, 
1861,  the  said  company  executed  to  Mr.  Thayer  another 
mortgage  on  other  lands  owned  by  it  situate  on  the  west  side 
of  the  Mississippi  river  to  secure  its  note  for  $1,000,  which 
was  given  for  $500,  money  loaned,  the  balance  for  interest 
unpaid  on  the  old  notes.  In  August,  1862,  Thayer  assigned 
this  note  and  mortgage  to  the  Pitts  and  the  administrators  of 
the  estate  of  Gilbert  as  further  security  for  the  said  notes ; 
the  assignment  containing  provisions  similar  to  those  in  the 
first  assignment.  In  December,  1862,  proceedings  were 
instituted  in  the  names  of  the  Messrs.  Pitts  and  of  the 
administrators  of  the  estate  of  Gilbert  to  foreclose  the  last 
mortgage  by  advertisement  under  the  laws  of  the  State  of 
Minnesota,  and  upon  sale  the  property  was  bid  off  by  said 
administrators.  No  money,  however,  was  in  fact  paid  by 
them.  The  administrators  assigned  their  interest  in  the  other 
mortgage  to  the  Messrs.  Pitts,  who  foreclosed  the  same  by 
action  in  1863,  and  on  sale  in  January,  1864,  Thayer  purchased 
the  mortgaged  premises.  In  the  invento.ry  of  the  estate  of 
Gilbert  his  one- third  interest  in  the  three  notes  given  by 
Tliayer  was  entered,  but  no  mention  was  made  of  the  notes  or 
mortgages  given  by  the  corporation.  On  final  settlement  of 
the  accounts  of  the  administrator,  it  appeared  that  Thayer  had 
paid  his  notes  in  full  and  he  was  credited  with  the  interest  of 
the  estate  therein.  In  May,  1864,  the  administrators  deeded 
the  lands  so  bid  in  by  them  to  a  son  of  Mr.  Thayer,  who  con- 
veyed the  same  to  his  father.  No  consideration  being  paid 
for  either  conveyance.  Mr.  Thayer  subsequently  sold  the 
premises  for  $37,000.     Other  facts  ^appear  in  the  opinion. 

E.  G.  Lapharriy  for  appellants.     The  property  sold  to  the 
administrators  on  the  16th  day  of  February,  1863,  became 
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the  property  of  the  estate  and  should  have  been  sold  and 
accounted  for  as  such,  and  the  proceeds  of  the  recent  sales 
are  assets  in  the  hands  of  the  respondent,  for  which  he  is 
liable  to  account.  {Vcdentine  v.  £dden,  20  Hun,  537; 
Redf.  on  Surrogates,  502,  505 ;  Zockmcm  v.  Heilly,  95 
K  T.  64;  Code  of  Civ.  Pro.  §  2472,  subd.  8;  O larky. 
Clark,  8  Paige,  Ch.  152;  SHles  v.  Burch,  5  id.  135.)  The 
order  of  the  surrogate  that  the  respondent  render  a  further 
account  as  adminiBtnitor  is  not  appealable  at  this  stage  of  the 
proceeding.  It  is  an  interlocutory  order,  and  the  questions 
which  naturally  and  properly  arise  can  only  be  determined 
when  a  final  decree  or  judgment  shall  have  been  made  by 
the  surrogate  fixing  the  liability  of  the  respondent  to  the 
petitioners.  (Code  of  Civ.  Pro.,  §§  2570,  2717,  2718,  2723 ; 
HurlbuH  V.  Durant,  88  N.  Y.  122 ;  Rigg%  v.  Cragg,  89  id. 
479 ;  In  re  Hahey.  93  id.  48.)  The  respondent,  after  the 
foreclosure  of  the  mortgage  on  the  west  side  of  the  river,  and 
the  purchase  by  him,  as  administrator  of  the  premises, 
embraced  therein  for  a  less  sura  than  was  due  the  estate, 
could  not  by  his  voluntary  act  change  the  title  to  himself  as 
an  individual  or  pay  the  debt  satisfied  by  the  sale.  {Hawks 
V.  Hinchdif,  17  Barb.  492;  Prouty  v.  Eaton,  4r  id.  409; 
Hood  V.  Adams,  124  Mass.  481 ;  Barnard  v.  Onderdonk^ 
98  N.  Y.  158;  Michoud  v.  Oirod.  4  How.  [U.  S.]  503; 
ScJwUe  V.  SckoUe,  101  N.  Y.  167 ;  She  v.  Manhattan  Co., 
1  Paige,  48 ;  Balton  v.  Smith,  86  N.  Y.  183  ;  Hoyt  v.  Mar- 
tense,  16  id.  231 ;  Bloomer  v.  Sturges,  58  id.  168  ;  Wiltsie 
on  Foreclosure,  §§  14,  15,  78;  Carpenter  v.  0^ Dougherty, 
67  Barb.  397;  Colebrook  on  Collateral  Securities,  181.)  It 
was  the  duty  of  the  respondent  to  have  included  in  his 
inventory  the  collateral  securities,  and  to  have  embraced  in 
his  account  rendered  a  statement  of  what  had  been  done 
with  them.  {In  re  Butler,  38  N.  Y.  397 ;  Griffith  v.  Oodey, 
113  U.  S.  Sup.  Ct.  89.)  No  statute  of  limitations  began  to 
run  against  the  petitioners  until  they  were  notified  of  the 
facts.  (Code,  §§  382,  410;  Drake  v.  'Wilkie,  30  Hun,  537; 
Reitz  V.  Reitz,  80  N.  Y.  538 ;  Ferris  v.    Van  Vechten,  73 
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id.  113 ;  Carr  v.  Thompson^  87  id.  160 ;  Wood  v.  Eusco, 
4  Redf.  380;  Decoitche  v.  SaveUer,  3  John.  Ch.  190;  Rob- 
inson V.  Bohinaon^  5  Lans.  169 ;  Branson  v.  Mwnaon^  29 
Hun.  64;  GHffithY.  Oodey,  113  U.  S.  89;  Prioe  v.  Mulford, 
36  Hun.  247 ;  People  v.  Open  Board,  92  N.  Y.  104 ;  PhiUvpi 
V.  PhiUipi;  116  U.  S.  161 ;  Oliver  v.  PraU,  3  How.  [U.  S.] 
883;  Meade  v.  Norton,  11  Wall.  442.)  As  the  respondent 
by  his  acts  and  admissions  has  invited  this  investigation,  he 
should  pay  costs  in  case  of  reversal,  bnt  in  no  event  should 
the  petitioners  be  subjected  to  costs.  They  rest  entirely  in 
the  discretion  of  the  court.  (Code,  §§  2668,  2689 ;  Pattison 
V.  HM,  9  Cow.  747 ;  Va/n,  Riper  v.  Popenhausen,  43  N.  Y. 
68;  Kreit^  v.  Frost,  66  Barb.  474;  Phelps  v.  Wood,  46 
How.  Pr.  1.) 

William  F.  Cogswell  for  respondent.  The  decree  of  the 
surrogate  was  appealable  and  the  appeal  brought  up  for 
review  the  decision  upon  which  it  was  based.  (Code  Civ. 
Proc.  §§  2660,  2668,  2670;  Fiester  v.  Shepha/rd,  26  Hun, 
183;  S.  C,  92  N.  Y.  261.)  Having  paid  the  debt  of  his 
principal,  Mr.  Thayer  was  entitled  to  all  the  securities  held 
by  the  creditor  and  to  be  subrogated  to  his  right  thereto. 
This  right  of  subrogation  does  not  rest  upon  the  contract 
relation  of  the  parties,  but  upon  general  principles  of  equity. 
{MaMhews  v.  Aiken,  1  N.  Y.  696 ;  Corey  v.  Leona/rd,  56  id. 
494 ;  First  Nat.  Bk.  v.  Wood,  71  id.  406 ;  Tovmsend  v. 
Whitney,  76  id,  426.)  The  administrators  of  the  estate  of 
Edwin  Gilbert,  deceased,  held  the  land  after  the  foreclosure 
as  collateral  security  for  the  notes  of  Mr.  Thayer  the  same  as 
they  held  the  mortgage  before  the  foreclosure,  and  not  other- 
wise ;  and  upon  the  payment  by  Mr.  Tliayer  of  his  note  to 
the  estate  he  was  entitled  to  have  his  land  restored  to  him. 
(^Slee  V.  Ma/nhattam,  Co, ,  1  Paige,  48 ;  Hoyt  v.  Martense,  1 6 
N  Y.  231 ;  DaUon  v.  Srrdth,  86  id.  176 ;  Case  v.  CarroU,  36 
id.  386 ;  TerreU  v.  Crombie,  6  Lans.  82 ;  S.  C,  66  N.  Y. 
683 ;  Jame^  v.  Morey,  2  Cow.  246 ;  Day  v.  Mooney,  6  T.  & 
C.  382 ;  Framklin  v. .  Hay  ward,   61   How.   43 ;  Sfnith  v. 
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Bolerts^  62  id.  196 ;  Bmedict  v.  Holliday^  3  Week.  Dig. 
420;  Smith  Y.  Holhrook,  1  Sheld.  474;  S.  C,  82  JST.  Y.  562 ; 
Lisle  V.  SerbSj  25  Hnn,  485.)  The  proceedings  were  barred 
by  the  statute  of  limitations.  {Miner  v.  Beekinan^  60  N.  Y. 
337 ;  Eublbdl  v.  SibUy^  id.  468 ;  HubheU  v.  Medhury,  53  id. 
98 ;  Rumhert  v.  Trinity  Church,  24  Wend.  587 ;  Foot  v. 
Farrington,  41  N.  T.  164 ;  Carr  v.  Thompson,  87  id.  160, 
164 ;  In  re  Cole,  34  Hun,  320.)  The  decree  of  the  surrogate 
on  the  judicial  settlement  of  the  account  of  the  administrators 
of  Mr.  Gilbert  was  conclusive  evidence  of  the  payment  of  all 
indebtedness  from  Thayer  to  the  estate.  {Stiles  v.  Birch,  5 
Paige,  132 ;  Churchill  v.  PrescoU,  3  Bradf.  233 ;  GiU  v. 
Brower,  37  K  Y.  549,  551,  552.)  The  surrogate  had  no 
jurisdiction  of  the  subject  of  this  inquiry  {Fulton  v.  Whit- 
ney, 66  K  Y.  548;  Beoan  v.  Cooper,  73  id.  317,  327; 
Seaman  v.  Whitehead,  78  id.  306 ;  Hurlhurt  v.  Durant,  88 
id.  121 ;  Fiester  v.  Shephard^  92  id.  251.) 

Finch,  J.  The  order  of  the  surrogate  directing  the  defend- 
ant to  account  for  the  proceeds  of  the  land  in  controversy  was 
appealable  to  the  General  Term,  and  that  tribunal  did  not  err 
in  reversing  the  judgment  instead  of  disjaissing  the  appeal. 
Such  an  appeal  is  permitted  where  the  order  "  aflfects  a  sub- 
stantial right."  (Code  Oiv.  Pro.,  §  2570.)  It  need  not  be  a 
'*  final "  order  as  becomes  an  essential  inquiry  when  the  juris- 
diction of  this  court  is  invoked  {In  re  Halsey  93  N.  Y.  48), 
but  whether  such  or  not,  is  subject  to  review  by  the  General 
Term  if  it  involves  a  substantial  right.  That  was  the  character 
of  the  order  appealed  from.  It  went  beyond  a  mere  direction 
to  account  where  assets  are  admitted  and  their  amount  is  the 
sole  controversy,  and  adjudged,  against  the  defendant's  denial, 
that  there  were  assets  and  settled  the  only  substantial  point  of 
the  litigation  except  the  amount  of  damages  to  be  awarded. 
In  Fiester  v.  Shephard  (26  Hun,  183 :  92  N.  Y.  251),  there 
was  an  order  to  account  which  the  General  Term  reversed, 
and  which  we  deemed  appealable.  That  order  determined 
the  disputed  right  of  the  petitioner  under  the  will  and  so 
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involved  a  substantial  right  of  each  party  to  the  controversy 
The  main  question  involved  in  the  appeal  was  carefully 
considered  by  the  General  Term,  and,  but  for  its  interest  and 
importance,  and  the  alleged  doubt  clouding  the  opinions  of 
this  court  upon  the  subject,  might  justly  be  allowed  to  rest 
upon  the  argument  which  prevailed  with  that  tribunal. 

It  is  quite  necesuary  at  the  outset  to  clear  the  facts  of  a 
possible  ambiguity.  The  contention  of  the  appellants  depends 
largely  upon  the  theory  that  Gilbert  stood  as  creditor  of  the 
Little  Falls  Company  for  a  loan  of  $1,000,  secured  by  a  mort- 
gage of  that  company  upon  the  land  in  controversy,  and 
Thayer  was  simply  a  guarantor  of  that  loan  in  consideration 
of  a  certain  proportion  of  a  large  rate  of  interest  agreed  to  be 
paid.  If  that  was  the  conceded  situation,  it  is  not  impossible 
that  the  doctrine  of  subrogation  might  reach  far  enough  to 
leave  us  still  confronting  the  question  principally  discussed, 
but  we  need  not  pursue  that  inquiry  since  we  are  thoroughly 
satisfied  that  the  case  must  stand  upon  a  different  relation 
of  the  parties  which  was  deliberately  fixed  and  chosen  by 
themselves. 

Three  persons,  Gideon  Pitts,  Perez  R.  Pitts  and  Edwin 
Gilbert,  the  defendant's  intestate,  loaned  to  George  Thayer, 
the  defendant,  $3,000,  taking  his  two  notes,  one  for  $1,000, 
dated  October  1, 1859,  payable  in  two  years  with  interest,  and 
one  for  $2,000,  dated  November  1,  1859,  payable  in  three 
years  from  date  with  interest.  It  is  undoubtedly  true  that 
Thayer  borrowed  this  money  to  lend  it  in  turn  to  the  Little 
Falls  Company.  He  had  made  application  for  a  loan  to  that 
corporation  which  the  lenders  had  refused,  but  at  the  same 
time  intimating  a  willingness  to  take  him  as  their  debtor  for 
the  amount.  This  fact  the  surrogate  expresses  in  his  second 
finding  in  a  somewhat  ambiguous  form,  but  not  at  all  incon- 
sistent with  the  further  facts  which  he  finds  and  with  the 
papers  executed  to  carry  out  the  arrangement.  The  original 
proposition  for  a  loan  to  che  company  was  for  $5,000.  This, 
the  surrogate  says  was  refused,  but  he  adds  that  the  lenders 
"  were  willing  to  loan  the  sum  of  %S,000,  provided  the  sf 
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Thayer  would  guarantee,  or  become  responsible  for  the  sameP 
How  that  responsibility  was  to  be  assumed  or  what  form  it 
should  take,  the  surrogate  does  not  determine,  except  as  he 
finds  the  form  that  it  did  take,  and  that  form  is  a  direct  loan  to 
Thayer  in  the  first  instance,  making  him  the  primary  and  sole 
debtor  to  the  lenders,  and  leaving  him  to  deal  with  the  corpo- 
ration as  he  pleased,  save  that  the  finding  may  leave  room  for 
a  possible  inference  that  if  Thayer  secured  on  his  loan  to  the 
corporation  an  interest  of  fifteen  per  cent,  he  should  allow  to 
the  lenders  an  interest  of  ten  per  cent.  The  defendant  made 
such  loan,  and  took  from  the  Little  Falls  Company  their  notes 
corresponding  with  those  given  by  Thayer  to  his  creditors  in 
dates  and  amounts  and  periods  of  maturity,  but  providing  for 
interest  at  fifteen  per  cent,  payable  semi-annuallj'.  These 
notes  were  secured  by  the  company's  mortgage  to  Thayer  of 
their  real  estate  on  the  east  side  of  the  river,  dated  two  days 
earlier  than  the  date  of  the  October  note.  There  the  matter 
rested,  with  the  rights  and  relations  of  the  parties  thus  fixed, 
for  a  period  of  more  than  foiir  months.  On  the  4th  of 
February,  1860,  Thayer  assigned  his  notes  and  mortgage 
against  the  company  to  his  lenders  as  collateral  security  for 
his  own  debt  to  them.  The  assignment  is  in  writing,  and  is 
proved  to  have  been  prepared  by  Gilbert  and  written  by  him. 
There  is  no  room  for  misunderstanding  the  fact  it  establishes. 
It  recites  the  debt  of  Thayer  to  the  original  lenders,  describing 
by  dates  and  amounts  the  notes  he  had  given,  and  transfers 
as  security  for  that  debt  the  mortgage  and  notes  of  the  com- 
pany, expressly  providing  that  on  payment  of  his  own  notes 
the  assignment  should  be  void  and  of  "  none  effect."  It  is 
not  possible  in  the  face  of  this  deliberate  instrument,  in  the 
handwriting  of  Gilbert  himself,  to  transform  the  declared 
relation  into  a  primary  indebtedness  of  the  corporation  to  him 
and  his  associates,  simply  guaranteed  by  Thayer,  and  there 
is  no  equity  in  this  claim,  which  has  slept  for  almost  a  quarter 
of  a  century  until  changing  values  have  given  it  great  value, 
such  as  to  justify  a  struggle  to  turn  it  into  something  different 
I  from  the   form   which  it  deliberately  assumed.      In    May, 
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1861,  Gilbert  died  and  Thayer  and  the  widow  became  admi- 
nistrators of  his  estate.  In  the  inventory  which  they  tiled 
no  mention  is  made  of  the  Little  Falls  Company's  notes 
and  mortgage,  but  the  debt  of  Thayer  to  Gilbert  is  included. 
In  the  original  loan  of  $3,000,  each  of  the  three  parties 
furnished  one-third  and  Thayer's  debt  to  the  amount  of 
$1,000  was  the  property  of  Gilbert.  We  find  in  the  inventory 
accordingly  one-third  of  the  note  of  October,  1859,  and  one- 
third  of  that  of  November,  1869,  credited  to  the  estate  as 
assets  and  due  to  the  estate  from  Thayer.  There  was  a  third 
note  of  earlier  date  for  $224.09,  inventoried  as  due  from  him. 
The  final  settlement  of  the  accounts  shows  that  all  three  notes 
were  paid  to  the  estate,  the  one  last  mentioned  in  1862,  and 
the  other  two  May  30, 1 863.  Soon  after  the  death  of  Gilbert 
the  Little  Falls  Company  gave  to  Thayer  another  mortgage, 
but  upon  its  property  on  the  west  side  of  the  river,  dated 
l^ovember  26,  1861,  and  conditioned  to  secure  the  payment 
of  $1,000  in  one  year  with  interest  at  twelve  per  cent,  payable 
semi-annually.  The  consideration  of  this  mortgage  was  a  new 
loan  to  the  company  by  Thayer  to  about  one-half  of  the 
amount,  the  remaining  half  securing  arrears  of  interest  on  the 
existing  debt  to  him,  and  this,  the  west  side  mortgage,  was 
assigned  to  the  three  creditors  of  Thayer  as  collateral  security  for 
his  debt  to  them  precisely  in  the  same  manner  as  the  first,  or 
east  side  mortgage.  These  transfers,  in  legal  effect,  were  each 
a  mortgage  of  a  mortgage  or  a  pledge  of  a  mortgage.  The 
assignees  got  only  a  defeasible  title,  subject  to  destruction  by 
the  payment  of  the  debt  at  any  time  before  the  rights  of  the 
assignor  were  foreclosed  or  extinguished.  Both  mortgages 
were  foreclosed  and  on  a  sale  the  lauds  were  purchased  by  the 
administrators  of  Gilbert.  The  second  or  west  side  mortgage 
was  foreclosed  by  advertisement,  the  two  Pitts  and  the  repre- 
sentatives of  Gilbert  appearing  as  mortgagees,  the  sale  taking 
place  February  16,  1863,  and  under  the  law  of  Minnesota  one 
year  thereafter  being  allowed  for  redemption  by  the  mortgagor, 
in  default  of  which  tlie  equity  became  extinct.  The  east  side 
mortgage  was  foreclosed  by  a  suit  in  equity  in  the  name  of 
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the  Pitts,  as  plain tiflfs,  to  whom  for  convenience  the  right  of 
the  estate  had  been  transferred,  but  to  neither  foreclosure  was 
Thayer  a  party  in  his  individual  character.  In  the  equity 
suit  he  was  not  a  party  in  any  capacity  and  in  the  foreclosure 
by  advertisement  he  is  affected  no  further  than  his  action  as  a 
foi*eclosing  mortgagee  as  administrator  of  the  Gilbert  estate 
would  involve. 

The  property  now  in  controversy  is  that  covered  by  the 
second  or  west  side  mortgage,  and,  after  the  payment  by 
Thayer  of  his  debt  to  the  estate,  was  conveyed  by  him,  as 
administrator,  and  by  Mrs.  Gilbert,  as  administratrix,  to  a 
third  person,  who  in  turn  conveyed  it  to  Thayer,  who  has 
since  sold  it  for  large  sums.  Are  those  proceeds  his  own,  or 
do  they  constitute  assets  in  his  hands  belonging  to  the  estate 
of  Gilbert? 

Necessarily  they  must  belong  to  either  the  assignor  or 
assignee,  for  by  the  foreclosure  the  equity  of  the  mortgagor 
was  effectually  cut  off  and  destroyed.  The  claim  of  the 
assignee  is  founded  upon  the  purchase  under  that  foreclosure, 
by  the  administrators  of  Gilbert,  and  is  that  an  absolute  title 
passed  to  the  estate  which  was  not  and  could  not  be  transferred 
by  the  deeds  to  Thayer,  and  so  the  lands  are  to  be  treated  as 
personal  assets  and  accounted  for  to  the  next  of  kin. 

Two  cases  have  substantially  determined,  as  the  doctrine  of 
this  court,  that  where  the  mortgage  of  a  third  person  has 
been  assigned  by  the  mortgagee  as  collateral  security  for  his 
own  debt,  the  foreclosure  of  that  mortgage  by  the  assignee 
and  his  purchase  at  the  sale,  as  against  the  assignor,  work  no 
other  result  than  to  substitute  the  land  for  the  mortgage  in 
the  hands  of  the  assignee,  and  to  leave  it  subject  to  the 
assignor's  right  by  payment  of  the  debt  to  reclaim  and  hold 
his  own  property  discharged  of  the  assignee's  lien  upon  it. 
(SUe  V.  Manhattan  Co.^  1  Paige,  48;  Hoyt  v.  Martense^ 
16  N.  Y.  231.)  Of  course  these  cases  assume  that  upon  the 
foreclosure  the  equitable  right  of  the  assignor  was  not  involved 
by  making  him  a  party  and  foreclosing  such  right,  but  deal 
with  the  result  where  the  right  survives  the  foreclosure ;  and 
SiCKBLS  —  V  OL.  LIX.  27 
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they  were  subsequently  critieised  by  suggestions  to  which  our 
attention  is  invited.  {Bloomer  v.  Sturgea^  68  N.  T.  168.) 
In  that  case  the  court  held  that  the  assignor,  defendant,  was 
so  made  a  party  defendant  in  the  foreclosure  action,  that  its 
equity,  as  well  as  that  of  the  mortgagor,  was  involved  in  the 
judgment  and  extinguished  by  the  sale.  Of  course  that  ended 
the  inquiry,  and  any  discussion  of  what  would  have  been  the 
rights  of  the  Ocean  Bank,  if  not  involved  in  the  action,  was 
needless  and  valuable  only  b&  a  caution.  That  caution 
becomes  applicable  upon  the  facts  before  us  and  makes  it 
prudent  to  take  the  measure  of  its  just  force. 

The  opinion  of  Johnson,  J.,  points  out  that  in  Hoyt  v. 
Martenae  the  debt  of  the  assignor,  to  which  the  assignment  of 
the  mortgage  was  collateral,  was  not  yet  due,  and  so  the  fore- 
closure was  conducted  in  the  names  of  both  assignor  and 
assignee,  and  for  the  understood  purpose  of  cutting  off  the 
equity  of  the  mortgagor  without  affecting  the  relations  of  the 
plaintiffs  between  themselves.  In  the  case  before  us  that 
difficulty  did  not  exist,  for  Thayer,  as  an  individual  and  as  an 
assignor,  was  not  a  party  at  all  and  his  personal  rights  not 
thereby  involved  or  imperilled.  The  opinion  again  shows  that 
in  Slee  v.  Manhattan  Compamy  the  foreclosure  was  by  adver- 
tisement and  did  not  and  could  not  affect  any  one  but  the 
mortgagor  of  the  land,  and  those  claiming  under  him  as  owner 
of  the  equity  of  redemption  or  by  a  rigiit  subsequent  to  the 
mortgage,  and  was  declared  to  leave  untouched  the  right  of 
the  assignor  as  completely  as  if  the  foreclosure  had  been  by 
an  action  in  equity  to  which  the  assignor  was  not  made  a 
party.  So  far  the  comments  of  the  court  upon  the  two 
authorities  bore  upon  the  case  then  in  hand  and  served  to  show 
that  it  stood  outside  of  their  scope  and  range.  But  then 
followed  a  suggestion  throwing  doubt  upon  their  doctrine 
where  the  assignor's  right  remained.  The  learned  judge  con- 
ceded that  right  but  questioned  only  its  extent,  and  doubted 
whether  the  equity  of  the  assignor  extended  to  the  land  itself 
or  merely  to  a  lien  for  the  definite  sum  of  the  debt  secured  by 
the  mortgage.     No  such  doubt  remains  in  our  minds.     In 
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Dalton  V.  Smith  (86  N.  Y.  176)  we  held  that  the  right  of  the 
assignor  attached  to  the  land  if  the  assignee  became  purchaser, 
and  to  the  purchase-money  if  the  title  went  to  a  stranger.  In 
that  case  the  appellant's  points  cited  Bloomer  v.  Sturges  as 
haying  effectually  shaken  the  previous  authorities.  Our 
opinion  then  was,  and  still  remains,  that  the  assignment  is  in 
substance  a  mortgage  or  pledge  of  the  transferred  security ; 
that  it  gives  to  the  assignee  merely  a  defeasible  title,  which 
ends  upon  payment  of  the  debt,  leaving  the  ownership  in  the 
assignor  precisely  as  if  no  transfer  had  been  made ;  that  such 
defeasible  title  cannot  be  changed  or  enlarged,  as  against  the 
assignor,  by  any  act  or  dealing  of  the  assignee,  or  his  repre- 
sentatives, to  which  the  assignor  is  not  in  some  manner 
a  party ;  that  if  the  assignee  forecloses  the  mortgage  without 
also  foreclosing  the  assignor's  right,  and  becomes  a  purchaser 
at  the  sale,  he  holds  the  land  as  a  substitute  for  the  mortgage 
and  precisely  as  he  held  the  latter,  and  by  no  other,  or  differ- 
ent, or  stronger  title ;  and  that  whatever  of  benefit  results 
from  extinguishing  the  mortgagors  equity  inheres  in  the 
security  assigned  in  its  changed  form  and  goes  of  necessity  to 
liim  who  resumes  his  ownership  by  payment  of  the  debt. 
The  sale  to  the  assignee,  freeing  the  property  from  the  mort- 
gagor's equity,  affected  the  relations  of  both  assignor  and 
assignee  with  the  original  mortgagor,  but  not  at  all  their  rela- 
tions with  each  other.  The  security  was  thereby  strengthened 
and  made  more  valuable  but  remained  a  security  still,  and 
held  by  the  same  defeasible  title  and  upon  the  same  condi- 
tions as  at  first.  That  is  not  only  the  logical  but  the  just 
view  of  the  transaction.  The  assignee  gets  exactly  what  he 
bargained  for,  and  what  is  his  of  right.  While  he  holds  the 
security,  whether  in  the  form  of  mortgage  or  of  land,  he  gains 
the  added  protection  of  the  added  value ;  but  when  his  debt 
is  paid,  and  his  title  annulled,  he  has  no  claim  to  anything: 
more.  It  is  said  in  the  Slee  case  to  be  the  invariable  rule 
that  where  the  mortgagee  has  gotten  a  renewal  of  a  lease,  or 
obtained  any  other  advantage,  in  consequence  of  his  situation 
as  such  mortgagee,  the  mortgagor  coming  to  redeem  is  entitled 
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to  the  benefit  thereof.  We  have  carried  that  doctrine  far 
enough  to  hold  that  one  who  received  b»  collateral  security  a 
salt  block,  and  leased  it  with  others  of  his  own  to  a  corpora- 
tion, taking  stock  in  exchange,  might  be  deemed  to  have 
elected  to  treat  the  property  as  entitled  to  the  stock  and  that 
the  latter  was  an  incidental  benefit  accruing,  the  right  to 
which  on  redemption  was  the  mortgagor's.  {Chapman  v. 
Porter,  69  N.  Y.  276.)  If  the  assignment  to  Gilbert  be 
treated  as  a  pledge  [fiampbell  v.  Parker,  9  Bosw.  322 ;  Dalton 
V.  Smith,  supra)  the  rule  is  equally  familiar  that  the  pledgee 
must  account  for  incidental  income  or  profits  derived  from 
the  pledge,  and  that  equity  will  not  tolerate  a  separation  of 
the  pledge  from  the  debt.  Here  the  foreclosure  and  sale  was 
an  incident  belonging  to  possession  of  the  collateral,  and  to 
the  trust  which  that  possession  created.  It  became  the  duty 
of  the  administrator  to  sell,  because  the  trust  security 
demanded  that  action  for  its  safety  and  strength.  It  became 
the  duty  of  the  administrator  to  buy,  for  the  protection  of 
the  estate  and  of  the  assignor,  ultimately  liable,  and  whatever 
of  benefit  resulted  was  an  incident  of  the  trust  and  belonged  to 
the  two  parties  concerned,  according  to  their  respective  rights, 
and  when  the  assignor  redeemed  belonged  wholly  to  him. 

The  argument  founded  upon  the  doctrine  of  merger  is  well 
answered  by  the  opinion  of  the  General  Term,  which  shows  that 
in  equity  such  merger  will  never  be  allowed  against  the  interest 
of  the  parties  or  their  obvious  intention,  or  where  the  two  estates 
are  held  in  different  rights.  We  have  recently  affirmed  that 
view  of  the  doctrine.     {Smith  v.  Roberts,  91  N.  Y.  470,  475.) 

The  contention  that  some  unpaid  interest  should  be 
accounted  for  by  defendant  cannot  survive  the  settlement  of 
the  administrator's  accounts  by  the  surrogate.  The  notes 
were  then  paid  with  interest.  If  a  greater  rate  was  chargeable 
that  was  the  time  and  occasion  to  have  asserted  the  claim. 

The  judgment  of  the  General  Term  should  be  affirmed 
with  costs. 

All  concur. 

Judgment  affirmed. 
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The  P*x)plk  of  thk  State  of  New  York,  Kespondent,  v. 
William  B.  Johnson,  Appellant. 

Where  an  indictment  under  the  Penal  Code  (§  284)  for  seduction  under 
promise  of  marriage,  is  defective  in  not  giving  the  correct  surname  of 
the  female,  the  court,  on  trial,  has  power  to  cure  the  defect  by  direct- 
ing an  amendment. 

The  provisions  of  the  Code  of  Criminal  Procedure,  allowing  such  an 
amendment  (§§  6,  7,  275, 281,  293,  294,  295),  are  not  violative  of  the  pro- 
vision of  the  State  Constitution  (art  1,  §  6),  declaring  that  *'no  person 
shall  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime 
*    *    *    unless  upon  presentment  or  indictment  of  a  grand  jury. " 

An  abstract  opinion  of  the  court  in  its  charge  on  the  trial  of  a  criminal 
action,   not  based  on  any  evidence  in  the  case,  even  if  technically  ' 
erroneous,   is  no  ground  for  reversal  on    appeal.    (Code  of  Criminal 
Procedure,  §  543.) 

(Argued  December  16, 1886  ;  decided  January  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourtli  judicial  department  entered 
upon  an  order  made  November  9, 1886,  which  aflSrmed  a  judg- 
ment of  the  Court  of  Sessions  of  Jefferson  county  entered  upon 
a  verdict  convicting  the  defendant  of  the  crime  of  seduction 
under  promise  of  marriage. 

The  material  facts  are  stated  in  the  opinion. 

Thomas  F.  Kecuma  for  appellant.  Section  293  of  the  Code 
of  Criminal  Procedure  has  lodged  with  the  court  a  new  power 
in  respect  to  indictments  andf  authorizes  their  amendment  in 
f onn  merely,  where  technical  informalities  or  clerical  slips  are 
apparent,  but  not  to  alter  in  the  body  of  an  indictment  the 
finding  of  a  grand  jury  upon  oath  as  to  any  allegation  of 
substance  set  forth  in  It.  (1  Whar.  Crim.  Ev.  [7th  ed.], 
§  595;  1  Bish.  Crim.  Pro.  [3d  ed.],  §  688.)  The  amendment 
the  court  authorized,  is  one  in  substance  and  not  one  in  form. 
{State  V.  Startup,  39  N.  J.  L.  423 ;  McLaughlin  v.  State,  45 
Ind.  338,  346,  347;  1  Bish.  Crim.  PI.  [3d  ed.],  §  97;  Whar. 
Crim.  P.  &  P.  [8th  ed.],  §  90;  People  v.  Poucher,  30  Hun, 
576,   578.)      The  identification  by  name,  or  by  descriptive 
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words  of  the  person  against  whom  the  crime  was  alleged  to 
have  been  committed,  is  a  material  and  substantial  allegation 
in  an  indictment.  (1  Bish.  Grim.  P.  [3d  ed.],  §§  488,  677 ; 
Whar.  Grim.  P.  &  P.  [8th  ed.],  §  116 ;  Whar.  Grim.  Ev. 
[8th  ed.],  §  94;  Heard's  Grim.  PL  55,  58.) 

E,  C.  Emerson^  district-attorney,  for  respondent.  There 
was  no  material  variance  between  the  allegations  in  the 
indictment  and  the  proofs,  but  if  there  was  it  was  cured  by 
amendment.  (I  Bish.  Gr.  Pro.  [3d  ed.],  §§  688,  689 ;  1 
Ghitty  Gr.  Law,  203,  216 ;  3  N.  Y.  R.  S.  [6th  ed.],  1022,  § 
54 ;  People  v.  Powers^  6  N.  Y.  50 ;  Fleming  v.  People^  27 
id.  329,  332,  333;  Gode  Grim  Pro.  §§  281,  284,  285,  293, 
684;  People  v.  Convoy,  97  K  Y.  62;  People  v.  Menhin,  36 
Hun,  90,  95 ;  1  Ghitty  Gr.  Law,  297 ;  1  Stark.  Grim.  PL  [2d 
ed  ]  259 ;  2  Tidds  Pr.  632,  640.)  The  amendment  authorized 
is  one  in  form,  not  in  substance.  (I  Bishop  Gr.  Pro.  [3d  ed.], 
§§  97,  98 ;  Com.  v.  Holley,  3  Gray,  458 ;  People  v.  Poucher, 
30  Hun,  576,  578.)  The  charge  that  the  case  was  brought 
within  the  statute,  even  though  the  promise  was  conditional,  to 
marry  in  case  pregnancy  resulted,  was  correct.  (Penal  Gode, 
§  283 ;  Kenyon  v.  People,  26  N.  Y.  203 ;  Boyce  v.  People, 
55  id.  644 ;  Arm>8trong  v.  PeopU,  70  id.  52,  53 ;  Crozier  v. 
People,  1  Park.  453.)  The  coui-t  was  not  bound  to  amplify 
or  repeat  his  charge.  {(TConnell  v.  People,  87  N.  Y.  377; 
MoeU  V.  People,  85  id.  374 ;  Walker  v.  People,  88  id.  82 ; 
Moreliouae  v.  Yeager,  71  id.  594;  liexter  v.  Sta/rin,  73  id. 
601 ;  DoyU  v.  Sharp,  74  id.  154,  160.) 

Danforth,  J.  The  defendant  (appellant  here)  was  by 
indictment  accused  of  having  seduced,  under  promise  of  mar- 
riage, and  having  sexual  intercourse  with  one  Mary  Oliphant 
at  the  town  of  Wilna,  she  being  an  unmarried  female  of  pre- 
vious chaste  character.  Upon  a  plea  of  not  guilty  the  issue 
was  brought  to  trial  at  a  court  of  sessions  in  the  county  of 
Jefferson,  when  the  complainant  being  called  as  the  first  wit- 
ness testified  that  her  name  was  in  fact  Mary  divert.  The 
court  thereupon,  on  the  application  of  the  district-attorney,  and 
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against  the  objection  and  exception  of  the  defendant,  made 
an  order,  which,  after  reciting  that  "  it  appearing  upon  said 
trial  that  the  name  of  the  party  so  alleged  to  have  been 
seduced  is  Mary  Olivert  and  not  Mary  Oliphant,"  directed 
the  indictment  and  all  the  proceedings  therein  to  be  so 
amended  as  to  conform  in  that  respect  to  the  proof,  by  insert- 
ing the  name  of  Mary  Olivert  in  place  of  Mary  Oliphant,  and 
after  evidence  tending  to  support  the  charge  had  been  given 
the  defendant's  counsel  requested  the  court  to  advise  the  jury 
to  discharge  the  defendant  upon  the  ground,  among  others, 
that  there  was  a  variance  between  the  allegations  of  the  indict- 
ment and  the  proof  "  as  to  the  name  of  the  person  alleged  to 
have  been  seduced."  This  was  refused,  and  the  court  gave 
the  case  to  the  jury  as  one  proper  for  their  consideration.  And 
in  view  of  the  defendant's  claim  that  the  evidence  permitted 
an  inference  that  if  any  promise  of  marriage  was  made,  it  was 
not  absolute,  but  conditional,  "  if  the  complainant  would  let 
him  have  sexual  intercourse  with  her,  that  if  there  was  any 
trouble  with  her  he  would  marry  her ; "  the  judge  charged 
"  that  even  though  the  defendant  may  have  accomplished  the 
seduction  of  this  female  under  a  promise  to  marry  her  on  con- 
dition she  became  pregnant  with  child,  that  that  comes  within 
the  purview  of  the  statute  and  establishes  the  crime  as  well 
as  if  the  promise  and  agreement  to  marry  had  been  absolute 
and  without  condition."  To  so  much  of  the  instructions  as 
related  to  the  force  of  a  conditional  promise,  the  defendant 
excepted.  These  two  exceptions  present  the  only  questions 
upon  which  any  doubt  can  be  entertained  upon  this  appeal. 

Fvrst.  The  indictment  alleges  an  offense  against  the  statute 
(Penal  Code,  §  284),  with  certainty  and  precision.  No 
ingredient  is  omitted,  and  the  only  objection  is  that  the  sur- 
name of  the  party  injured  is  not  stated  with  entire  accuracy. 
At  common  law  the  person  charged  could  require  that  the 
name  of  his  accuser,  as  well  as  the  nature  of  his  crime,  should 
be  set  forth  with  certainty,  and  a  variance  would  have  been 
fatal,  unless  overcome  by  the  rule  of  idem,  aonans^  as  it  was 
called,  which  in  such  cases  was  frequently  resorted   to  in 
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courts  whose  judges  were  astute  to  prevent  the  faUure  of 
justice,  and  whose  jurors  on  such  occasions  had  quick  ears  for 
harmony  of  sounds.  In  this  instance  it  might  be  difficult  to 
say  that  the  sound  of  the  woman's  name  is  not  affected  by 
the  misspelling,  but  even  in  England  the  statute  now  governs 
and  the  court  may  cure  the  defect  by  directing  an  amendment. 
(14  &  15  Vict.  C.  100,  §  1.) 

In  this  State  the  legislature  has  in  like  manner  interposed, 
and  an  indictment  is  sufficient  if  it  contains  the  title  ot  the 
action,  specifying  the  name  of  the  court  to  which  it  is 
presented,  the  names  of  the  parties,  and  a  plain  and  concise 
statement  of  the  act  constituting  the  crime.  (Code  of  Crim. 
Pro.,  §  275.)  The  parties  are  defined  to  be  the  People  of 
the  State,  as  plaintiff,  and  the  party  prosecuted,  as  defendant 
(id.  §§  6,  7),  and  the  Code  provides  that  when  the  offense 
involves  the  commission  of  a  private  injury,  and  is  described 
with  sufficient  certainty  in  other  respects  to  identify  the  act, 
an  erroneous  allegation  as  to  the  person  injured  is  not  material 
(id.  §  281),  and  covering,  as  must  be  conceded,  the  case  before 
us,  declares  that  when  upon  the  trial  of  an  indictment,  a 
variance  between  its  allegation  and  the  proof  in  respect  to 
the  name  ot  any  person,  shall  appear,  the  court  may,  in  its 
judgment,  if  the  defendant  cannot  be  thereby  prejudiced  in 
his  defense  on  the  merits,  direct  the  indictment  to  be  amended 
according  to  the  proof,  and  after  such  amendment,  the-  trial 
is  to  proceed  in  the  same  manner,  and  the  verdict  and  judg- 
ment have  the  same  effect  as  if  the  indictment  had  originally 
been  framed  in  its  amended  form.     (Id.  §§  293,  294,  295.) 

It  is  contended,  however,  by  the  appellant,  that  this  statute, 
so  far  as  it  allows  such  amendment,  is  in  violation  of  the 
constitutional  provision  that  "no  person  shall  be  held  to 
answer  for  a  capital  or  otherwise  infamous  crime  «  *  * 
unless  upon  presentment  or  indictment  of  a  grand  jury." 
We  do  not  perceive  that  any  security  thus  affoi'ded  is  taken 
away  or  impaired  by  the  statute,  or  that  it  can  have  any  other 
effect  than  to  promote  the  ends  of  justice,  by  rendering  of 
no  avail  a  purely  technical   objection,  without  depriving  a 
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defendant  of  any  substantial  right.  Tiie  court  not  only 
declared  the  variance  immaterial,  but  the  amendment  was 
allowed  at  the  very  outset  of  the  trial,  and  under  circumstances 
which  insured  to  the  accused  party  a  full  and  fair  hearing 
upon  the  only  issue  which  his  plea  made  material  —  seduction 
and  sexual  intercourse  under  promise  of  marriage,  with  an 
unmarried  female  of  previous  chaste  character.  (Penal 
Code,  §  284.) 

The  woman's  name  was  not  essential  in  the  description  of 
the  offense.  It  would  have  been  enough,  even  under  the 
former  system  of  criminal  procedure,  to  have  described  her  as 
one  whose  name  was  to  the  jurors  unknown,  and  the  legis- 
lature did  not  exceed  its  power  when  it  provided  that  if  the 
proof  showed  the  name  to  have  been  erroneously  stated,  the 
variance  should  not  be  to  the  advantage  of  the  offender, 
unless  he  was  in  some  way  thereby  "  prejudiced  in  his  defense 
on  the  merits."  Such  effect  was  not  suggested  to  the  trial 
judge,  and  the  exception  was  argued  upon  the  sole  ground 
that  the  court  had  no  legal  power  to  permit  the  amendment. 

Second.  As  to  the  other  exception.  There  is  no  evidence 
in  the  case  which  justified  the  claim  of  the  defendant  that 
the  promise  was  conditional.  That  referred  to  by  the 
appellant,  consists  of  an  affidavit  made  by  the  complainant  on 
the  11th  of  August,  1884,  before  a  magistrate,  and  was  intro- 
duced by  the  defendant.  It  could  only  bear  upon  the 
credibility  of  the  witness,  as  showing  conflicting  statements, 
and  was  no  doubt  used  for  that  purpose.  It  was  admissible 
for  no  other.  The  complainant's  evidence  proved  an  express 
and  unconditional  promise ;  the  defendant  denied  that  a 
promise  of  any  kind  was  made.  No  other  issue  was  presented, 
and  that  was  in  the  fairest  manner  submitted  to  the  jury. 
The  charge  of  the  judge,  therefore,  to  which  exception  was 
taken,  was  a  mere  '^  impertinence,  or  an  abstract  opinion  out  of 
the  case,''  induced  by  the  defendant's  assertion,  but  founded 
on  no  evidence,  and  which  could  not  in  any  reasonable  view  work 
prejudice  to  the  prisoner.  It  is,  therefore,  even  if  technically 
erroneous,  no  ground  for  a  new  trial.  ( Gardner  v.  Picket^ 
SioKKLs  —Vol.  LIX.        28 
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19  Wend.  186;  Code  of  Crim.  Pro.,  §  542.)  But  as  the 
question  is  not  properly  in  the  case,  we  express  no  opinion 
in  regard  to  its  merits.  The  evidence  as  to  every  element  of 
the  crime  charged,  was  abundant  both  in  diief  and  in 
corroboration,  and  while  many  exceptions  were  noted  during 
the  trial,  we  find  none  which  affects  any  substantial  right 
of  the  defendant. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Daniel  R.  Lyddy,  Appellant,  v.  Long  Island  Cffy, 
Respondent. 

Although  repeals  by  implication  are  not  favored,  yet,  where  two  statutes 
are  manifestly  repugnant  and  tend  to  nullify  each  other,  the  older  enact- 
ment must  yield  to  and  will  be  considered  as  repealed  by  the  later. 

The  provision  of  the  original  charter  of  Long  Island  City  (chap.  719, 
Laws  of  1870),  giving  to  the  common  council  power  to  employ  and  pay 
an  attorney,  is  repugnant  to  and  was  repealed  by  the  amended  charter 
(chap.  461,  Laws  of  1871),  and  under  the  latter  the  common  council  is 
placed  under  an  absolute  disability  to  create  any  debt  or  liability  on  the 
part  of  the  city  for  legal  services. 

A  person  can  contract  with  a  mimicipal  corporation  only  through  its 
authorized  agents,  and  is  chargeable  with  notice  of  the  limitations 
upon  their  official  authority  imposed  by  general  laws. 

Where  the  common  council  of  a  city  has  no  authority  to  create  a  liability 
against  it  by  express  contract,  it  cannot  legalize  such  a  claim  by 
acknowledgment,  ratification  or  otherwise. 

(Argued  December  17,  1886  ;  decided  January  18,  1887.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  17, 1886, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  without  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 
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James  M.  lyddy  for  appellant.  The  common  council  of 
Long  Island  City  had  full  legal  power  and  authority  under 
its  charter  to  employ  counsel.  (Laws  of  1870,  chap.  719 ; 
Laws  of  1871,  chap.  461.)  Unless  a  subsequent  statute  is 
inconsistent  with  or  repugnant  to  a  former  statute,  both  must 
be  construed  as  standing^  together.  {People  v.  Palmer^  62 
N.  T.  85 ;  Smith  v.  People,  47  id.  330 ;  Pott.  Dwar.  on  Stat. 
156, 157 ;  People  ex.  rel.  Twenty-third  St.  B,  R.  Co.  v.  Com'rs. 
of  Taxes,  95  id.  558 ;  People  ex.  rel.  Wood  v.  Lacombe,  99 
id.  43 ;  MwrTc  v.  Stcme,  97  id.  572 ;  Legrand  v.  Man.  Mer. 
Ass'n,  80  id.  638  v.  Le  Coutmlx  v.  City  of  Buffalo,  33  id., 
336;  Ketcham  v.  City  of  Buffalo,  4  Kern.  356.)  Where  a 
party  has  sufficient  remedy  at  law  against  a  public  officer,  the 
court  is  not  bound  to  grant  the  writ  of  mandamus,  but  may, 
in  itB  discretion,  refuse  the  writ  and  remit  the  party  to  an 
action  at  law.  {People  v.  Thompson,  99  N.  Y.  641 ;  People 
ex  rel.  L'wnney  v.  CampheU,  72  id.  496.)  The  defendant  was 
estopped  from  denying  plaintiff's  claim.  {Cumen  v.  Mayor, 
etc.,  79  N.  Y.  514 ;  People  ex  rel.  Ryan  v.  French,  14  Weekly 
Dig.  173 ;  O'Leary  v.  Boa/rd  of  Ed^ication,  N.  T,,  93  N.  Y. 
4,  6 ;  People  ex  rel.  Wright  v.  Com.  Coun.  of  Buffalo,  16 
Abb.  [ISr.  C]  96;  Sedg.  on  Stat.  Law,  92;  1  Kent  [7th  ed.] 
613  ;  m.  p.  464 ;  Stiefy.  Rart,  1  N.  Y.  20-30.) 

Jesse  Johnson  for  respondent.  The  defendant  corporation 
never  employed  or  retained  the  plaintiff.  {Keys  v.  Westford, 
17  Pick.  273.)  The  burden  was  on  the  plaintiff  to  prove  that 
there  was  a  fund  in  the  treasury  at  the  time  he  was  retained 
with  which  to  pay  him.  {Starin  v.  Town  of  Genoa,  23  N". 
Y.  449 ;  Donovan  v.  Mayor,  etc.,  33  id.  293 ;  McDonald  v. 
Mayor,  etc.,  68  id.  23 ;  Callahan  v.  Mayor,  etc.,  6  Daly,  230, 
260;  Lavyrmoe  v.  Mayor,  etc.,  54  How.  226,  260.)  The 
employment  was  in  violation  of  the  provision  of  defendant's 
charter.  {Smith  v.  Mayor,  etc.,  5  Hun,  237,  239 ;  In  re  Mead, 
74  N.  Y.  216,  219 ;  1  Dillon  on  Mun.  Cor.,  chap.  460.)  The 
plaintiff's  proper  remedy  was  by  Tnamdamus.  {Da/nnat  v. 
Mayor^  etc.,  66  N.  Y.  585 ;  Swift  v.  Mayor,  etc.,  83  id.  528.) 
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Per  Curiam.  The  plaintiff  had  judgment  upon  a  trial,  before 
the  court  without  a  jury.  On  appeal  the  General  Term 
reversed  the  judgment  for  alleged  errors  of  law,  and  ordered 
a  new  trial. 

The  plaintiff  appeals  from  such  reversal  upon  the  usual 
stipulation  for  judgment  absolute  in  the  event  of  an  affirmance 
by  this  court  of  the  order  appealed  from. 

The  action  was  brought  to  recover  for  legal  services  alleged 
to  have  been  performed  by  the  plaintiff,  at  the  request  and 
upon  the  employment  of  the  common  council  of  Long  Island 
City,  in  the  investigation  of  certain  alleged  abuses  by  the  board 
of  water  commissioners  in  the  administration  of  the  affairs  of 
the  water  department  of  the  city. 

It  is  claimed  by  the  respondent  that  the  common  council 
had  no  authority,  under  its  charter,  to  create  any  liability 
against  the  city  for  such  services,  a  previously  existing  statute 
giving  such  authority  having  been  repealed  before  the  ren- 
dition of  the  services. 

The  defendant  was  originally  organized  as  a  city  under 
chapter  719  of  the  Laws  of  1870,  and  among  the  powers  given 
to  its  common  council  by  that  act,  was  that  of  employing  "  an 
attorney  and  counsel  when  the  business  of  the  board  required 
one,  and  to  pay  them  a  resonable  compensation." 

This  charter  was  revised  and  extended  by  chapter  461  of 
the  Laws  of  1 871,  and  it  is  claimed  by  the  respondent  that 
thereby,  tlie  authority  of  the  common  council  to  employ 
attorneys  was  taken  away,  and  that  thereafter  it  was  placed 
under  an  absolute  disability  to  create  any  debt  or  liability  on 
the  part  of  the  city  for  legal  services. 

While  no  express  repeal  of  the  provisions  of  the  law  of 
1870,  is  contained  in  the  act  of  1871,  it  is  provided  that  such 
provisions  thereof  as  are  "not  inconsistent  with  the  provisions  of 
this  act  are  to  be  construed  with  and  made  applicable  hereto." 
A  clear  implication  arises  from  this  language  that  such  parts 
of  the  former  statute,  as  are  repugnant  to  or  inconsistent  with 
the  provisions  of  the  later  act  are  intended  to  be  repealed. 

It  is  properly  urged  by  the  appellant's  counsel,  that  repeals 
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by  implication  are  not  favored  by  the  law,  and  that  a  prior 
Btatnte  shall  not  be  deemed  repealed  by  a  later  one,  when  they 
can  both  be  given  a  legitimate  effect,  and  stand  together.  The 
rule,  however,  implies  that  if  the  two  acts  are  manifestly 
repugnant  and  tend  to  nullify  each  other,  tlien  the  older 
enactment  must  yield  to  the  later  statute.  {Mark  v.  The 
State,  97  N.  Y.  572.) 

Upon  examining  and  comparing  these  statutes,  with  the 
view  of  discovering  the  legislative  intent  upon  the  subject,  it 
is  apparent  that  the  act  of  1871  is  much  more  elaborate,  and 
attempts  to  establish  a  more  comprehensive,  systematic  and 
detailed  form  of  municipal  government  than  that  provided 
by  the  act  of  1870.  Among  other  things,  this  charter  under- 
took to  classify  the  business  of  the  city,  and  for  that  purpose 
provided  for  the  establishment  of  eight  separate  departments, 
consisting  of  the  following :  "  Finance  department  and 
receiving  taxes,  law  department,  department  of  public-works, 
police  and  health  department,  a  board  of  education,  board  of 
water  commissioners,  a  fire  department,  a  board  of  assessors." 

Of  the  law  department  it  was  enacted  that  it  should  '*  have 
charge  and  conduct  of  all  law  business  of  the  corporation  and 
of  all  the  co-ordinate  departments  created  by  this  act.  The 
chief  oflBccr  of  the  department  shall  be  called  the  attorney  and 
counsel  to  the  corporation.  For  such  services  he  shall  receive 
an  annual  salary  of  two  thousand  dollars,  in  lieu  of  all  charges 
against  the  city  for  the  same.  He  shall  be  appointed  by  the 
mayor,  and  shall  hold  his  office  for  the  terra  of  three  years, 
or  until  his  saccessor  shall  have  been  appointed." 

The  common  council  are  required  to  raise  annually  a  sum, 
not  exceeding  $75,000,  for  the  wants  and  welfare  of  the 
city,  which  sum  is  to  be  the  budget  for  the  ensumg  year,  and 
is  required  to  be  divided  among  the  v&rious  departments  of 
the  city  in  certain  specified  proportions,  the  sum  of  $8,000 
being  assigned  to  the  maintenance  of  the  law  department  and 
expeQses  of  local  judiciary.  The  common  council  is  forbidden 
to  divert  any  money  from  one  fund  or  budget  to  another. 

It  is  also  forbidden  to  borrow  money  or  to  issue  bonds  or 
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other  evidences  of  debt,  or  to  incur  liability  for  the  payment 
of  any  money,  or  direct  any  work  for  the  payment  of  which 
the  city  may  become  liable  beyond  the  amount  of  cash 
applicable  to  the  particular  purpose  then  in  the  treasury  of 
the  city,  and  all  acts  done,  bonds,  or  other  evidences  of  debt, 
issued  and  debts  contracted,  contrary  to  the  true  meaning  and 
intent  of  this  section,  shall  be  absolutely  null  and  void  as 
against  said  city,  but  the  members  of  the  common  council 
voting  therefor,  shall  be  jointly  and  severally  liable  therefor. 
.  The  slightest  consideration  of  these  provisions  shows  an 
insurmountable  repugnancy  existing  between  them  and  the 
provisions  of  the  act  of  1870. 

By  the  later  act  the  selection  and  appointment  of  attorneys 
to  transact  the  legal  business  of  the  corporation,  is  confided 
wholly  to  the  mayor,  their  compensation  is  fixed  and  limited 
by  law,  and  is  payable  from  a  fund  specially  and  inviolably 
devoted  to  that  purpose,  and  it  purports  to  organize  a  com- 
plete and  perfected  bureau  for  the  transaction  of  all  the 
corporate  legal  business  of  the  municipality. 

It  was  not  contemplated  that  extra  counsel  should  be 
employed  to  perform  legal  services  for  the  corporation,  and 
no  power  was  lodged  in  the  authorities  to  provide  funds  for 
their  compensation  even  if  employed. 

The  scheme  of  the  act  was  to  guard  the  city  from  loose, 
reckless  and  indefinite  expenditure,  and  limit  the  power  of  its 
authorities  to  create  debts,  by  the  most  careful  and  stringent 
provisions. 

All  of  the  law  business  of  the  corporation  was  required  to 
be  performed  by  the  officers  of  the  law  department,  and  their 
compensation  was  limited,  and  the  common  council  was  pro- 
hibited from  using  any  of  the  funds  raised  for  that  department 
for  any  other  purpose. 

The  carefully  devised  plan  to  limit  the  power  of  the  com- 
mon council  in  the  incurrence  of  liability  on  the  part  of  the 
city,  would  be  frustrated,  and  the  scheme  of  the  act  in  respect 
to  the  financial  economy  of  the  city,  would  be  nullified  and 
defeated,  by  the  retention  of  the  provisions  of  1870. 
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It  is  not  in  accordance  with  settled  rules  of  construction  to 
ascribe  to  the  law-making  power  an  intention  to  establish  con- 
flicting and  hostile  systems  upon  the  same  subject,  or  to  leave 
in  force  provisions  of  law,  by  which  the  later  will  of  the  legi&- 
latnre  may  be  thwarted  and  overthrown.  Such  a  result  would 
render  legislation  a  useless  and  idle  ceremony  and  subject 
the  law  to  the  reproach  of- uncertainty  and  unintelligibility. 

We  are,  therefore,  of  the  opinion  that  the  provisions  of  the 
act  of  1870,  referred  to,  were  inconsistent  with,  and  necessarily 
'repealed  by  the  subsequent  statute,  and  that  the  common 
council  had  no  power  to  bind  the  defendant,  by  the  employ- 
ment of  the  plaintiflE  to  render  legal  services.  The  plaintiff 
could  contract  with  the  city  only  through  its  authorized  agents, 
and  he  is  chargeable  witli  notice  of  the  limitations  upon  their 
official  authority  imposed  by  general  laws.  {Donovan  v. 
City  of  New  York,  33  N.  Y.  291,  293.) 

It  follows,  as  the  necessary  result  of  the  want  of  power  on  the 
part  of  the  common  council,  to  create  liability  by  express  con- 
tract, that  it  conid  not  legalize  such  claim  by  acknowledgment, 
ratification  or  otherwise. 

The  question  here  discussed  is  fairly  presented  by  the 
exceptions  taken  to  the  finding  of  law  that  the  defendant  is 
indebted  to  the  plaintiff,  and  the  refusal  to  find  that  the 
liability  of  the  defendant  is  controlled  by  the  statute  of  1871. 

The  judgment  should  be  affirmed  and  judgment  absolute 
ordered  in  favor  of  defendant,  with  costs. 

All  concur. 

Judgment  affirmed. 


Habmanus  B.  Hubbard,  as  Executor,  etc.,  Appellant,  v.  H. .. 

M.  Sadler  et  al.,  Respondents.  |    73  ai^issI 

The  act  of  1875  (chap.  482,  Laws  of  1875).  giving  to  the  board  of  super- 
visors of  any  county,  containing  an  incorporated  city  of  over  100,000 
inhabitants,  where  contiguous  territory  has  been  mapped  out  into  streets 
and  avenues,  power  to  lay  out,  open  and  grade  the  same,  as  amended 
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in  188  L  (chap.  554,  Laws  of  1881),  authorizes  the  board  of  supervisors 
to  provide  for  the  issuing  of  short-term  town  bonds,  upon  wliich  to 
berrow  money  to  pay  awards  to  land  owners,  the  town  to  be  reimbursed 
by  the  local  assessment,  and  in  case  of  a  deficiency,  by  general  taxation. 

The  fact  that  the  act  authorized  the  issuing  of  long  term  bonds  for  cer- 
tain, special  and  extraordinary  expenditures  does  not  exclude  an  intent 
to  bestow  authority  to  borrow  money  on  the  town  bonds  for  other 
purposes. 

When  the  Leg!slature  has  conferred  authority  upon  a  board  of  supervisors, 
as  to  all  incidents  and  details,  and  the  mode  of  accomplishing  a  pur- 
pose, if  the  board  acts  within  the  scope  of  the  legislative  enactment,  its 
action  may  not  be  reviewed. 

(Argued  December  17,  1886;  decided  January  18,  1887.) 

Appba^l  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  September  23,  1885,  which  affirmed  a 
judgment  in  favor  of  defendants  entered  upon  a  decision 
of  the  court  on  trial  without  a  jury. 

This  action  was  brought  originally  by  Peter  Wyckoff,  the 
present  plaintiffs  testator,  to  restrain  defendants  from  entering 
upon  certain  lands  of  the  plaintiflE  in  the  town  of  New  Utrecht, 
Kings  county,  and  from  grading  and  constructing  any  road- 
way or  sidewalks  thereon. 

A  proceeding  had  been  instituted  under  the  act  chapter 
482,  Laws  of  1875,  as  amended  by  chapter  365,  Laws  of  1880, 
and  chapter  554,  Laws  of  1881,  for  the  opening  of  Eighteenth 
avenue,  which  was  included  in  the  system  of  streets  and 
avenues  as  laid  out  and  mapped  by  the  "  town  survey  com- 
missioners of  Kings  county"  under  chapter  670,  Laws  of 
1867.  An  order  had  been  granted  therein  confirming  the 
report  of  the  commissions  of  awards  and  assessments. 

The  resolution  of  the  board  of  supervisors  of  Kings  county 
relating  to  awards  and  compensation  for  lands  taken  for  the 
the  avenue  provided  for  an  award  of  damages,  an  assessment 
upon  lands  benefited,  the  application  of  moneys  received  on 
the  assessment  to  the  payment  of  awards  and  expenses,  and 
authorized  the  supervisor  of  the  town  to  borrow  and  to  issue 
the  town  bonds  for  such  sums  as  may  be  necessary  to  pay  the 
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amount  of  unpaid  assessments,  and  directed  that  all  sums 
received  by  the  supervisor  in  payment  of  assessments  or  for 
lands  sold  to  collect  the  same,  after  deducting  necessary 
expenses,  should  be  applied  to  the  payment  of  the  bonds, 
and  it  was  provided  that  any  deficiency  of  principal  and 
interest  on  said  bonds  should  be  made  a  tax  on  the  real 
and  personal  estate  of  the  town  to  be  collected  with  the 
annual  taxes. 

John  D.  Pray  for  appellant.  Where  public  officers  are 
proceeding  illegally  and  improperly,  under  a  claim  of  right, 
to  construct  a  road  over  private  property,  the  court  will 
interfere  by  injunction  to  restrain  them.  {Mohawk  &  H.  E. 
E.  E.  Co.  V.  Archer,  6  Paige,  83;  Johnson  v.  City  oj 
EochesteTj  13  Hun,  285.)  No  public  right  or  easement  was 
ever  lawfully  acquired  in  the  plaintiffs  land.  (Constitution, 
art.  1,  §  6;  GarcbMT  v.  VU.  of  Newhurgh,  2  John.  Ch.  162; 
People  ex  rd,  TMey  v.  Hoyden,  6  Hill,  359;  WaUace  v. 
Kwrlenmifshy,  19  Barb.  118 ;  Chajpman  v.  Oates,  54  N.  T. 
182 ;  8a^e  v.  BrooJdyn,  89  id.  189 ;  In  re  Mayor,  etc,,  99  id. 
577,)  The  board  of  supervisors  had  no  power  to  direct  the 
supervisor  to  borrow  money  on  the  faith  and  credit  of  the 
town  and  to  issue  the  bonds  of  the  town  for  the  purpose  of 
paying  the  awards,  nor  to  provide  for  the  payment  of  such 
bonds  by  taxation  on  the  real  and  personal  estate  of  the  town. 
(Oooley  on  Taxation,  209 ;  Dillon  on  Mun.  Cor.  §§  469,  470, 
610,  617.)  No  power  in  boards  of  supervisors  to  direct  the 
borrowing  of  money,  and  the  issue  of  the  bonds  in  question 
is  to  be  implied  from  the  powers  expressly  granted  by  the 
acts  of  1875  (chap.  482),  1880  (chap.  365)  and  1881  (chap. 
554).  (Cooley  on  Taxation,  209,  257 ;  Sharp  v.  Speir,  4 
Hill,  76;  Dillon  on  Mun.  Cor.  [3d  ed.]  §  507;  Starin  v. 
Tovm  of  Genoa,  23  N.  Y.  439,  449 ;  Van  Alstyne  v.  Freday, 
41  id.  174 ;  Mather  v.  Crawf(yrd,  36  Barb.  564.) 

Wm.  SidUvan  for  respondents.     If  the  decision  of  the 
case  at  bar  does  not  necessarily  involve  the  determination  of 
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the  constitutional  question  raised  by  the  appellant,  it  is  the 
duty  of  the  court  to  refrain  from  passing  upon  it.  (Cooley's 
Const.  Lim.  [5th  ed.]  196.)  The  plaintifiE  was  a  party  to  the 
proceeding  in  the  Supreme  Court,  and,  therefore,  the  adjudi- 
cations therein  are  binding  upon  him,  from  which  it  follows 
that  he  has  been  compensated  by  the  deduction  of  his 
award  from  his  assessment  for  benefits.  The  constitutional 
question  which  plaintiff  seeks  to  litigate  in  this  action  could 
have  been  litigated  and  passeed  upon  in  the  application  for 
the  appointment  of  the  opening  commissioners,  and  hence  he 
is  not  in  a  position  to  raise  it  in  this  action.  (In  re  Churchy 
92  N.  Y.  I  ;  Dolan  v.  Mayor,  etc.,  62  N.  Y.  472 ;  In  re 
Department  of  Parks,  73  id.  660,  565  ;  Pvttman  v.  Mayor, 
3  Hun,  370 ;  aff'd,  62  N.  Y.,  637 ;  M.  E.  Church  at  Harlem,  etc., 
V.  Mayor,  etc.,  55  How.  57 ;  De  Peyater  v.  Mali^  92  N.  Y. 
262 ;  Pray  v.  Hegeman,  98  id.  351 ;  Betta  v.  City  of  WU- 
liamshurgh,  15  Barb.  255 ;  Pexford  v.  Knight,  id.  627  ;  Qenet 
V.  City  of  Brooklyn,  92  N.  Y.  296,  305.)  The  appellant  was 
guilty  of  laches,  and  would  have  been  precluded  thereby  from 
maintaining  this  action,  even  if  his  award  had  exceeded  his 
assessment  for  benefits.  {In  re  Woolsey,  95  N.  Y.  142; 
Chase  V.  Chase,  id.  373,  379,  380 ;  In  re  Spuyten  DuyvU 
Parkway,  67  flow.  341 ;  Pryzhylowicz  v.  Missouri  R.  R. 
R.  Co.,  3  McCrary,  686.)  The  county  board  may  also 
authorize  and  direct  the  town  to  issue  bonds  in  anticipation 
of  the  collection  of  the  opening  assessment.  {In  re  Church, 
92  N.  Y.  1.)  The  twenty-ninth  subdivision  of  section  1, 
chapter  482,  Laws  1875,  cannot  be  regarded  as  an  implied 
prohibition  against  the  issuing  of  bonds  in  cases  other  than 
those  therein  specified,  but  is  rather  to  be  construed  as  a 
provision  measuring  and  limiting  the  extent  of  the  power  of 
the  county  board  as  to  the  issuing  of  bonds  in  the  ca^es 
therein  specified,  or  as  a  provision  inserted  ex  aJytindanti 
cauUla.  (Dillon  Mun.  Cor.  [3d  ed.]  §§117-127;  EeOy  v. 
City  of  Buffalo,  21  Barb.  294;  14  N.  Y.  356,  375,  376; 
People  V.  Brerman,  39  Barb.  522.) 
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FiNOH,  J.  The  constitutional  question  raised  in  this  case 
was  decided  against  the  views  of  appellant  in  the  Matter  of 
Chv^ch  (92  N.  Y.  1).  It  is  now  suggested  that  a  difficulty 
exists,  not  then  considered,  in  the  alleged  fact  that  the  act 
of  1876  (chap.  482),  with  its  amendments,  does  not  authorize 
the  supervisors  to  issue  bonds  in  order  to  obtain  money  with 
which  to  pay  awards  to  land  owners  and,  inferentially  at  least, 
forbids  such  issue.  We  did  not,  in  the  case  cited,  discuss 
that  question  but  practically  decided  it  when  we  held  that  the 
public  purse  stood  behind  the  awards  and  guaranteed  their 
payment.  The  statute,  as  amended  (Laws  of  1881),  gives 
authority  to  the  supervisors,  as  a  local  legislature,  to  lay  out 
and  construct  certain  sti-eets  and  avenues  and  to  provide,  by 
limited  or  general  assessments,  for  the  payment  of  damages 
awarded  for  property  taken.  TTnder  this  authority  the  super- 
visors acted.  They  provided  first  for  an  assessment  district  of 
property  benefited,  upon  which,  as  an  area  of  taxation,  the  cost 
of  the  improvement  was  imposed,  but,  recognizing  its  possible 
insufficiency,  further  provided  that  any  deficiency  of  principal  or 
interest  upon  the  debt  incurred  by  the  awards  should  be  paid 
by  general  taxation.  It  is  the  mode  of  reaching,  rather  than 
the  substance  of  this  result,  which  is  the  subject  of  criticism. 
The  resolution  authorizes  the  issue  of  short  tei-m  bonds,  none 
running  longer  than  six  years  and  some  only  two,  upon  which 
to  borrow  money  for  the  payment  of  the  awards.  The  pro- 
ceeds of  the  loan  were  to  be  at  once  devoted  to  such  payment 
and  the  town  to  be  reimbursed  by  the  local  assessments,  and 
in  case  of  their  deficiency  by  general  taxation.  To  effect  this 
result  the  resolution  provides  "  that  any  deficiency  required 
to  meet  the  principal  and  interest  on  said  bonds  shall  be  made 
a  tax  on  the  real  and  personal  estate  of  the  town."  It  is  now 
argued  that  a  deficiency  upon  the  bonds  is  all  that  is  provided 
for,  and  payment  is  due  to  the  land  owner  from  their  pro- 
ceeds alone,  and  if  there  can  be  no  bonds  there  can  be  no 
payment.  But  the  local  legislature  authorized  explicitly  their 
issue,  and  if,  in  doing  so,  it  acted  within  the  scope  of  the 
statute,  committing  to  it  upon  some  subjects  and  within  some 
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limits  the  powers  and  duties  of  a  legislature^  that  is  an  end  of 
the  question.  Of  course  it  is  not  doubted  that  the  State  may 
confer  upon  a  municipal  corporation  the  power  to  borrow 
money,  if  otherwise  it  did  not  exist.  What  it  could  itself  do 
in  laying  out,  opening  and  grading  streets  and  avenues,  like 
the  one  in  question,  it  could  authorize  the  local  legislature  to 
do  with  all  its  own  discretion.  It  did  confer  such  authority 
in  broad  and  general  terms  by  the  act  of  1875  and  its  amend- 
ments. It  transferred  to  the  supervisors  its  own  power  and 
authority  as  to  a  particular  class  of  streets  and  avenues  to 
fix  a  plan  for  their  grades,  to  lay  out,  open,  grade,  construct, 
close  and  alter  any  of  them,  to  "  provide  "  for  the  estimate 
and  award  of  damages,  for  an  assessment  on  property 
benefited,  for  the  levying,  collection  and  payment  of  damages, 
and  all  other  charges  and  expenses  necessary  to  be  incurred. 
Control  over  the  whole  subject,  legislative  discretion  as  to 
all  incidents  and  details  and  the  mode  of  accomplishing  the 
purpose,  was  thus  in  the  broadest  and  most  general  way  con- 
ferred upon  the  supervisors.  Providing  for  assessments  for 
benefit  and  general  taxation  of  the  town  for  any  possible 
deficiency,  they  could,  as  they  did,  and  as  was  right  and 
reasonable  in  the  interest  of  the  land  owner,  anticipate  the 
slow  colle3tion  of  such  proceeds  by  borrowing  the  money 
needed  for  payment  beyond  the  collections  of  the  first  thirty 
days,  to  pay  the  awards,  giving  in  exchange  the  obligations 
of  the  town  running  only  for  the  comparatively  brief  period 
of  reimbursement.  Reference  is,  however,  made  to  sub- 
division twenty-nine  of  the  act  of  1875,  which  gives  authority 
for  the  issue  of  long  term  bonds  not  exceeding  twenty  years 
for  the  purpose  of  building  or  repairing  bridges,  purchasing 
turnpike  roads  or  toll  bridges,  buying  land  for  a  town  hall 
and  constructing  the  same,  and  enlarging  cemeteries,  and  it  is 
argued  that  this  grant  of  authority  excludes  an  intention  to 
bestow  it  in  other  cases.  These  are  special,  and  to  some  extent 
unusual  and  extraordinary  expenditures,  as  to  which  there 
might  possibly  have  arisen  doubt  whether  the  creation  of  a 
long  term  bonded  debt  was  a  necessary  incident  of  a  general 
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grant  of  power.  It  may  not  have  been  needed,  but  if  it  was,  it 
seems  to  have  been  rather  for  the  purpose  of  limiting  and 
defining  the  power  of  borrowing  money  which  might  have 
flowed  from  the  general  grant  of  authority  than  of  supplying 
its  absence^  and  cannot  by  inference  forbid  the  borrowing  of 
money  for  short  periods  in  anticipation  of  a  tax  ordered  to  be 
laid  for  reimbursement.  {Ketchum  v.  City  of  Buffalo^  14 
N.  T.  356,  376.)  Practically  the  town  is  authorized  to  incur  the 
debt  to  the  land  owners.  It  is  made  responsible  for  its  pay- 
ment and  authorized  to  provide  the  necessary  means,  and 
through  the  provision  for  a  general  tax,  upon  failure  of  the 
special  assessments,  becomes  as  to  the  land  owner  the  real 
debtor.  We  think  the  grant  of  legislative  power  was  not 
exceeded  by  the  act  of  the  supervisors  in  providing,  through  a 
temporary  loan,  for  the  prompt  and  immediate  payment  of 
the  awards  pending  the  ultimate  reimbursement  by  taxation. 

Ko  other  question  is  raised  in  the  case  and  the  judgment 
should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


John  0.  "Robert  et  al..  Appellants,  v.  H  M.  Sadler   et  al.. 
Respondents. 

Where  the  public  have  taken  an'  easement  for  a  street  or  highway,  and 
the  surface  of  the  land  is  above  the  grade  of  the  highway,  so  that,  in 
order  to  reach  the  grade  line,  it  is  necessary  to  remove  the  superincum- 
bent material,  this  may  be  used  on  other  portions  of  the  road,  on  the 
premises  of  other  land  owners ;  but  the  public  easement  justifies  only 
the  taking  of  earth  and  soil  which  the  process  of  construction  or  repair 
requires,  and  necessarily  compels  to  be  removed. 

Where,  therefore,  the  defendants,  in  the  performance  of  a  contract  with 
the  public  authorities  for  the  construction  of  a  highway  across  plaintiffs' 
land,  the  surface  of  which  was  above  the  grade  of  the  highway,  not 
only  removed  the  gravel  and  other  materials  above  grade,  but,  also, 
dug  and  were  digging  pits  in  the  highway  to  the  depth  of  six  feet 
below  grade  to  get  gravel  with  which  to  cover  the  roadway  on  lands 
not  owned  by  plaintiffs.  Held,  that  plaintiffs  could  maintain  an  action 
to  restrain  the  further  removal  of  the  gravel. 
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The  smallness  of  the  value  of  the  fee  in  a  highway  does  not  Justify  a 
seizure  of  the  fee  without  due  and  lawful  authority  or  its  destruction 
by  indirect  rulings. 

N,  F.  8.  B.  Co.  V.  Bouihman  (4  Lans.  623);  Denrdston  f>.  Clark  (135  Mass 
216);  City  of  N,  K  v.  SargerU  (38  Conn.  50);  distinguished. 

BisseU  V.  CoOins  (28  Mich.  277);  questioned. 

Bobert  v.  Sadler  (37  Hun,  877)  reversed. 

(Argued  December  18,  1886;  decided  January  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  September  23,  1885,  which  aflSrmed  a 
judgment  in  favor  of  defendants,  entered  upon  a  decision  of 
the  court  on  trial  without  a  jury.  (Reported  below,  37  Hun, 
377.) 

This  action  \7as  brought  to  restrain  the  defendants,  who 
were  engaged  in  the  work  of  grading  Eighteenth  avenue,  in  the 
town  of  New  Utrecht,  among  other  things,  from  digging  pits 
in  the  roadway  and  carrying  away  gravel  therefrom. 

The  material  facts  are  stated  in  the  opinion. 

J.  D,  Pray  and  II.  B,  Hvhha/rd  for  appellants.  No  public 
right  or  easement  was  ever  lawfully  acquired  in  the  plaintiflEs' 
land.  Private  property  cannot  be  taken  lor  the  public  use 
unless  provision  be  made  by  law  for  compensation  to  the 
owner.  (Const,  art.  1,  §  6.)  A  remedy  for  compensation, 
contingent  upon  the  realization  of  a  fund  by  taxation  for 
benefit  within  a  limited  district,  does  not  meet  the  constitu- 
tional requirement.  {Oardner  v.  Village  of  NewhiirgK^  2 
John.  Ch.  162 ;  People  ex  rel.  UUey  v.  Rayden^  6  Hill,  359 ; 
Wallace  v.  Karhenoufsky^  19  Barb.  118 ;  Chapman  v.  Oaiea^ 
54  N.  Y.  132 ;  Sage  v.  BrooUyn^  89  id.  189 ;  In  re  Applicor 
Pion  of  Mayor^  etc.j  of  If,  Y.j  99  id.  577.  The  public,  if  the 
proceedings  were  regular  and  lawful,  acquired  only  an  ease- 
ment for  the  purposes  of  this  avenue,  and  the  original 
proprietor  of  the  land  is  the  owner  of  the  soil  for  all  purposes 
not  inconsistent  with  the  public  rights,  and  may  maintain 
actions  accordingly.  (2  Dillon  on  Munic.  Corp.  [3d  ed.]  §§ 
663,  687;  Jackson  v.  Hathaway,  15  Johns.  447;  Trustee  of 
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Presb.  Soc.  v.  A.  dk  R.  R.  R.  Co.,  3  HiU,  567;  Milhmi  v. 
Sharp,  15  Barb.  193-210 ;  Fislier  v.  City  of  Rochester,  6  Lans. 
225 ;  Niagara  Falls  8.  B.  Co.  v.  Bachman,  4  Lans.  523.) 

WiUia/nb  SuUiva/n  for  respondents.  A  reasonable  public 
use  of  land  taken  for  a  public  way  includes  more  than  the 
mere  right  of  travel.  It  includes  also,  all  the  powers  and 
privileges  incident  to  the  right  of  way,  such  as  the  right  to 
utilize,  for  the  purpose  of  making  or  repairing  the  street, 
whatever  materials  may  be  found  within  its  limits,  whether 
above  or  beneath  the  surface.  {Griffin  v.  Ma/rtin,  7  Barb. 
297;  Hardenhurg  v.  Lockwood,  29  id.  9;  City  of  New 
Haven  v.  Sa/rgent,  9  Am.  Rep.  360 ;  38  Conn.  50 ;  Bissell  v. 
QoUins,  15  Am.  Rep.  217;  28  Mich.  277.)  Where  the 
enjoyment  of  a  public  easement  in  land  is  permanent  and 
perpetual,  as  in  the  case  of  land  taken  for  a  public  street,  the 
compensation  awarded  to  the  owner  is  estimated  at  the  full 
value  of  the  land  itself,  and,  consequently,  the  public  are 
entitled  to  the  beneficial  use  and  enjoyment  of  the  land,  for 
the  purpose  for  which  it  was  acquired,  and  the  owner  .of  the 
mere  naked  fee,  as  against  tlie  public,  has  no  possessory  right 
to  the  land.  There  cannot  be  any  conjoint  occupation  of  the 
owner  and  the  public,  as  between  him  and  the  public,  the 
value  of  his  estate  in  the  land  is  merely  nominal.  {Mv/rray 
V.  County  Comers,  12  Met.  457;  Cooley's  Const.  Lim. 
[5th.  ed.]  6«3 ;  In  re  Com'ra  of  Central  Park,  54  How.  313  ; 
De  Peyster  v.  Mali,  27  Hun,  441,  442.) 

Finch,  J.  The  constitutional  question  in  this  case  has 
been  decided  against  the  appellant  in  Huhhard  against  the 
same  defendants,  which  respected  the  laying  out  and  opening 
of  the  same  street  or  avenue  involved  in  this  appeal. 

But  a  further  question  not  in  that  case  is  raised  in  this. 
The  findings  of  fact  establish  that  the  grade  of  the  avenue 
was  fixed  and  a  contract  for  its  construction  made  with  one 
Curran.  By  the  terms  of  that  contract  he  was  required  to 
cover  the  roadway  to  a  depth  of  fifteen  inches  with  gravel, 
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hard-pan  or  other  materials  approved  by  the  commissioners. 
The  land  within  the  road  lines  crossing  plainti&'  premises 
was  higher  than  the  grade  fixed  and  required  a  removal  of  the 
earth  to  the  depth  of  such  grade  and  possibly  fifteen  inches 
below  it.  The  contractor  not  only  removed  this  material 
above  grade  and  used  it  upon  the  avenue  for  the  purpose  of 
filling  and  construction,  but  he  dug  pits  in  the  roadway  to  a 
depth  of  six  feet  below  the  grade  in  order  to  get  gravel  with 
which  to  perform  his  contract  without  paying  for  it,  and  it  is 
found  that  these  pits  thus  made  are  *'  intended  and  required  " 
to  be  filled  up  again  with  earth  before  the  avenue  is  completed. 
The  complainJb  alleges  that  the  pits  were  dug  on  "  the 
Bidewalk "  of  said  avenue,  and  the  answer  admits  that  "  the 
gravel  pits  of  which  the  plaintiffs  complain  have  been  dug  for 
the  purpose  of  obtaining  gravel  to  be  used  on  the  roadway." 
It  is  conceded  that  the  public  took  only  an  easement  for  a 
street  or  avenue  over  the  plaintiffs'  premises,  and  that  they 
retained  the  fee  in  that  part  of  the  land  on  which  the  pits 
were  dug.  The  justification  which  has  succeeded  goes  upon 
the  ground  that  the  acts  complained  of  were  embraced  in  the 
easement  and  authorized  by  it.  The  question  involved  was 
properly  raised  by  exceptions.  The  courts  have  held  that 
where,  to  reach  and  prepare  the  surface  of  the  road  in  accord- 
ance with  its  grade  line,  superincumbent  material  is  necessarily 
removed,  it  may  be  used  upon  other  parts  of  the  road  and 
on  the  premises  of  other  land  owners,  and  that  where  there 
has  been  no  negligence  in  construction  consequential  injuries 
necessarily  resulting  cannot  be  recovered.  It  was  said  in  Pum- 
pdly  V.  Oreen  Bay  Company  (13  Wall.  [U.  S.  Sup.  Ct.]  166, 
181),  that  this  class  of  decisions  "have  gone  to  the  uttermost 
hmit  of  sound"  judicial  construction"  and  "  in  some  cases  beyond 
it."  The  observation  was  just.  To  take  merely  an  easement  in 
land  leaving  the  fee  in  the  owner,  and  then,  by  advancing 
stages  of  judicial  endurance,  sap  the  value  and  utility  of  the 
fee  by  adding  its  benefits  to  the  easement  is  scarcely  consistent 
with  a  policy  which  is  at  the  same  time  sedulously  protecting 
the  rights  of  abutters,  having  no  fee  in  the  street  whatever, 
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to  their  easements  of  light  and  air  and  access.  It  is  perfectly 
weH  settled  that  in  a  case  like  the  present  the  public  acquire 
only  a  right  of  way  with  the  powers  and  privileges  moident  to 
that  right  {Jackson  v.  Hathaway^  15  John,  447, 452),  and  that 
the  owner  of  the  fee  retains  his  exclusive  right  in  all  mines, 
quarries,  springs  of  water,  timber  and  earth  for  all  purposes 
not  incompatible  with  the  right  of  way.  The  question  in  every 
case  turns  upon  what  is  "incident"  to  the  construction  or 
maintenance  of  the  right  of  way.  In  Siggins  v.  Reynolds 
(31  N.  Y.  156),  stone  was  taken  from  the  limits  of  a  highway 
and  its  value  recovered.  In  Niagara  FaUs  Suspension  Bridge 
Oompamy  v.  Bachmam,  (4  Lans.  523),  it  was  said  that  gravel 
might  be  removed  to  other  parts  of  the  road,  but  it  is  quite 
apparent  that  this  was  gravel  necessary  to  be  removed  in  order 
to  get  the  highway  to  its  grade.  In  Fisher  v.  City  of  Rochester 
(6  Lans.  225),  the  work  done  was  the  construction  of  a  sewer 
and  the  contractor  used  stones  excavated  from  within  the  street 
limits.  It  was  held  that  they  belonged  to  the  land  owner. 
In  Kenney  v.  WUliams  (14  Barb.  629),  the  owner  of  the  fee 
took  away  sand  from  within  the  limits  of  the  highway  but 
without  injury  to  the  public  right  of  travel  and  his  action  was 
sustained.  In  D&nmAston  v.  Clarh  (125  Mass.  216),  the  gravel 
removed  was  a  bank  above  the  grade  necessary  to  be  cut 
through  and  such  as  afterward  from  natural  causes  fell  down 
from  the  side  slopes  and  filled  the  ditches  which  it  became 
necessary  again  1o  open.  These  are  the  cases  cited  by  the 
General  Teim.  L<one  of  them  sustain  the  conclusion 
reached.  Those  Miiich  are  not  adverse  justify  only  the 
taking  of  earth  or  soil  which  the  process  of  construction  or 
repair  requires  and  necessarily  compeb  to  be  removed.  I  have 
found  no  case  in  this  State  which  goes  further,  and  am  unwilling 
to  pass  beyond  those  limits.  Here  the  pits  were  dug  to 
be  filled  again.  Concededly  the  process  was  to  take  from 
the  land  owner  valuable  material  and  substitute  a  poorer 
quality.  Digging  the  pits  was  not  only  no  incident  necessarily 
or  naturally  growing  out  of  construction  but  a  deliberate 
destruction  of  the  grade  when  reached  and  which  did  not 
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need  to  be  disturbed,  but,  on  the  contrary,  compelled  replace- 
ment and  repair  of  the  mischief  done.  Of  the  two  cases  cited 
from  other  states  one  goes  no  further  than  we  here  concede 
to  be  just.  ((7%  of  New  Haven  v.  Sargent^  38  Conn.  50.) 
The  court  is  careful  to  speak  of  the  soil  taken  as  that  "  which 
must  necessarily  be  removed  by  some  one  in  grading  the 
street."  The  other^  Bisadl  v.  CoIMm  (28  Mich.  277),  seems 
to  go  further  because  the  "  major  portion  of  the  gravel  was 
taken  from  below  the  grade  of  the  street."  The  report  of 
the  case  furnishes  no  details,  and  it  may  be  that  the  gravel 
removed  was  loosened  and  made  superfluous  at  the  point  of 
removal  in  the  ordinary  process  of  grading.  If  it  goes  further 
we  do  not  think  its  doctrine  should  be  followed. 

The  cases  which  hold  that  the  fee  in  a  highway  devoted  to  the 
perpetual  easement  of  the  public  use  is  of  only  nominal  value, 
need  not  be  considered.  If  such  value  is  in  any  case  a  question 
of  law  which  the  court  may  determine,  the  smaUness  of  the  value 
does  not  justify  a  seizure  of  the  fee  without  due  and  lawful 
authority  or  its  destruction  by  indirect  rulings.  No  invasion  of 
the  property  rights  of  the  citizen  can  safely  be  deemed  trifling. 

The  judgment  and  order  appealed  from  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur  except  Rugbb,  OL  J.,  and  Earl,  J.,  not  voting. 

Judgment  reversed. 


LuLA  0.  Jones,  Respondent,  v.  Lewis  Jones  et  al.,  Appellants. 

The  necessity  of  an  order  of  the  Court  of  Common  Pleas  of  the  city  of 
New  York,  allowing  an  appeal  to  this  court  as  required  by  the  Code  of 
Civil  Procedure  (§  190),  was  not  dispensed  with  by  the  act  of  1886 
(chap.  418,  Laws  of  1886),  in  reference  to  appeals  from  Judgments  of  the 
General  Term  of  the  City  Court;  as  the  main  object  of  the  act,  which  is 
to  dispense  with  appeals  from  such  judgments  to  the  Court  of  Common 
Pleas,  has  failed  because  unconstitutional,  and  as  all  the  provisions  ate 
connected,  being  parts  of  a  single  scheme,  the  inoidental  provision  must 
fail  also. 

(Submitted  November  28, 1886;  decided  January  18,  1887.) 
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This  was  a  motion  to  dismiss  an  appeal,  the  nature  of 
which  is  stated  in  the  opinion. 

Wm.  W.  Badger  for  motion.  As  the  object  sought  to 
be  accomplished  by  the  act  of  1886,  chapter  418,  wholly  failed, 
the  act  is  therefore  void  for  all  purposes.  {In  re  Middletown^ 
82  N.  Y  202 ;  Rochester  v.  Brigga^  50  id.  566 ;  Cooley  on 
Const.  Lim.  178;   Webb  v.  Mayor^  etc.,  64  How.  Pr.  10.) 

Wm.  Oibson  Jones  opposed. 

Bapallo,  J.  In  this  case  the  defendants  took  an  appeal 
from  the  judgment  of  the  General  Term  of  the  City  Court 
of  New  York  to  the  Court  of  Common  Pleas  of  the  city  and 
county  of  New  York,  where  the  judgment  was  affirmed  after 
the  passage  of  chapter  418  of  the  Laws  of  1886.  From  this 
judgment  of  affirmance  the  defendant  appealed  to  this  court, 
without  first  obtaining  leave  from  the  Court  of  Common 
Pleas  to  appeal,  as  required  by  section  190  of  the  Code,  and  the 
respondent  now  moves,  on  that  ground,  to  dismiss  the  appeal. 

The  appellants  contend  that,  although  the  act  of  1886  is 
held  to  be  unconstitutional  in  so  far  as  it  dispenses  with  an 
appeal  to  the  Court  of  Common  Pleas,  it  should  still  be  held 
valid  and  effectual  in  so  far  as  it  has  the  effect  of  dispensing 
with  the  necessity  of  an  order  of  the  Court  of  Common 
Pleas  allowing  an  appeal  from  its  judgment. 

After  giving  the  point  due  consideration,  we  have  concluded 
that  the  main  object  of  the  act  of  1886  having  failed,  we 
should  not  divide  it  into  parts,  and  sustain  the  portion  which 
is  claimed  to  obviate  the  necessity  of  an  order  allowing  the 
appeal,  but  that  all  the  provisions  are  connected  as  parts  of 
a  single  scheme,  and  that  the  incidental  provisions  must  fall 
with  the  failure  of  the  main  ]>urpose  of  the  act. 

An  order  allowing  the  appeal  was,  consequently,  necessary, 
and  for  want  of  such  an  order  the  appeal  should  be  dismissed, 
but  without  costs. 

All  concur. 

Appeal  dismissed. 
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Gbobge  C.  Cabtbb,  Respondent,  v.  Emily  P.  Beokwith  et  al., 
as  Administrators,  etc.,  Appellants. 

The  ricrht  of  the  court,  under  the  Code  of  Civil  Procedure  (§  1836).  to 
allow  costs  to  the  plaintiff,  in  an  action  against  executors  or  admin- 
istrators upon  a  claim  against  the  estate,  where  they  have  refused  to  pay 
the  claim,  or  any  part  of  it,  is  not  affected  by  the  fact  that  the  amount 
claimed  in  the  account  presented  was  larger  than  the  amount  claimed 
in  the  complaint,  or  that  the  latter  claim  was  larger  than  the  recovery. 

Where  it  appears  that,  upon  presentation  of  the  claim,  the  defendants 
not  only  refused  to  pay,  but  also  to  refer  it,  to  entitle  plaintiff  to  costs, 
it  is  not  essential  to  show  that,  after  the  refusal,  he  made  an  offer  of 
reference  before  the  commencement  of  the  action. 

(Argued  January  18, 1887;  decided  January  25,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  made  April  20,  1886, 
which  aflSrmed  an  order  of  Special  Term  allowing  plaintiff 
costs  herein. 

The  nature  of  the  action,  and  the  material  facts,  are  stated 
in  the  opinion. 

John  Lan»mg  for  appellants.  The  plaintiff  can  recover 
no  costs  in  this  action  unless  it  appears  that  the  demand  was 
presented,  that  its  payment  was  unreasonably  resisted  or  neg- 
lected, or  that  the  defendants  refused  to  refer  the  claim  as 
prescribed  by  law.  (Code  Civ.  Pro.,  §§  1835;  1836.)  The 
account  presented,  including  in  it  a  large  number  of  items, 
which  are  not  claimed,  is  not  a  substantial  compliance  with 
the  demands  of  the  statute,  and  without  such  compliance 
there  can  be  no  award  of  costs.  {Knapp  v.  CurtisSy  6  Hall, 
386-388;  WaUace  v.  MarJcJiam,  1  Den.  671-673.)  The 
claim  in  this  case  was  not  unreasonably  resisted.  {Roberts  v. 
DUman,  7  Wend.  522 ;  CarhaH  v.  BlaisddVs  JEkc'r^  18  id. 
531 ;  SuUon  v.  Newton,  22  N.  T.  Week.  Dig.  140.)  The 
defendants  never  refused  to  refer  the  claim  as  prescribed  by 
law.  {Buckhout  v.  Hunt,  16  How.  407 ;  Provde  v.  Whiton^ 
15  id.  304;  Stephen  v.  Clark,  12  id.  282;  Cruikskanka  y. 
Oruikshanksj  9  id.  350;  Swift  v.  Blair^s  iaPrs,  12  Wend. 
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279.)  The  referee's  certificate  presented  to  the  Special 
Term  was  insuflScient  and  not  in  conformity  to  the  provision 
of  the  Code  of  Civil  Procedure.  The  facts  not  appearing  by 
the  certificate  the  plaintiff  cannot  be  awarded  costs.  Without 
the  proper  certificate  the  court  has  no  power  to  act.  {Sutton 
v,]!f^ewt(m,  22  N.  T.  Week.  Dig.  140 ;  Code  Civ.  Pro.  §  1836; 
Carha/H  v.  BlwiaddPs  JEx'rs,  18  Wend.  631,  532  ;  Buckhout 
V.  Hunt,  16  How.  407,  411 ;  Gcmsvort  v.  NeUon,  6  Hill, 
389,  394 ;  Smith  v.  Randall^  67  Barb.  377.)  The  award  of 
costs  against  an  executor  or  administrator  is  in  all  cases,  after 
the  performance  of  the  conditions  precedent,  which  are  all 
necessary  before  the  plaintiff  is  in  a  position  to  ask  for  an 
award  of  costs,  discretionary  with  the  court.  The  plaintiff  is 
not  entitled  to  the  costs  as  a  matter  of  right.  {Sutton  v. 
Netotm,  22  N.  T.  Week.  Dig.  140 ;  Miller  v.  MUUr,  67 
How.  135,  143;  Daggett  v.  Mead,  11  Abb.  [N.  C]  116 ;  Code 
Civ.  Pro.,  §§  1836,  3228,  3229.) 

P,  C.  e/.  De  Angdis  for  respondent.  The  claim  was  duly 
presented  to  the  administrators  within  the  time  limited  by 
their  published  notice  for  the  presentation  of  claims,  they 
refused  to  refer  said  claim ;  the  action  was  thereupon  brought, 
and,  according  to  the  uniform  practice,  the  plaintiff  is  entitled 
to  his  costs.  (2  R.  S.,  chap.  6,  title  3,  art. -2,  p.  90  ;  3  R.  S., 
[Bank's  5th  ed.]  175,  176  ;  Snyder  v.  Snyder,  26  Hun,  324 ; 
Smith  V.  Randall,  67  Barb.  377;  Fidd  v.  Field,  77  N.  Y. 
294.)  Assuming  that  this  is  an  action  at  law,  and  that  the 
law  previous  to  the  adoption  of  the  Code  of  Civil  Procedure 
governs,  the  award  of  costs  was  probably  improper,  but 
would  not  effect  the  legality  or  validity  of  the  report. 
{Bailey  v.  Berger,  5  Hun.  555 ;  Morgan  v.  Skidmore,  3  Abb. 
[N.  C]  92.)  If  it  be  an  action  in  equity,  then,  assuming 
that  the  old  law  is  applicable,  the  award  of  costs  by  the 
referee  is  correct.  (  Yan  Riper  v.  Poppenhaunen,  43  N.  Y. 
68.)  If  it  be  an  action  in  equity,  and  the  present  law  governs, 
the  referee  was  right  in  passing  on  the  question.  (Code  of 
Civ.  Pro.,  §  1022.) 
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Earl,  J.  In  1876,  the  defendants  were  appointed  admin- 
istrators of  Richard  Beckwith,  deceased.  Under  an  order  of 
the  surrogate,  they  published  a  notice  to  creditors  to  present 
their  claims  on  or  before  July  25,  1877.  The  plaintiff,  having 
a  demand  against  the  intestate  for  services  rendered  to  him, 
and  disbursements  made  for  him  as  an  attorney,  on  the  21st 
of  July,  1877,  personally  presented  a  claim  for  such  services 
and  disbursements  to  the  administrators,  amounting  in  the 
aggregate  to  $2,554.25,  in  the  form  of  a  bill  of  particulars.  On 
the  31st  of  July,  1877,  the  attorney  for  the  defendants  wrote 
a  letter  to  the  plaintiff,  which  was  received  by  him,  of  which 
the  following  is  a  copy :  "  Dear  Sib.  —  Your  account  against 
the  estate  of  the  late  Mr.  Beckwith  has  been  shown  to  me  by 
the  administrators  of  Mr.  Beckwith's  estate,  and  they  direct 
me  to  inform  you  that  they  decline  to  pay  the  same  or  any 
part  of  it.  They  also  direct  me  to  inform  you  that  they  will 
not  consent  to  a  reference,  and  if  you  insist  upon  its  payment 
you  must  proceed  immediately."  Subsequently  the  defend- 
ants offered  to  pay  the  plaintiff  $110  upon  his  claim,  and 
thereafter,  on  the  10th  day  of  July,  1878,  the  plaintiff  com- 
menced this  action  to  recover  the  sum  of  $1,412.63,  for  ser- 
vices rendered,  and  money  disbursed  for  the  intestate.  The 
action  was  put  at  issue  and  subsequently  referred  by  order  of 
the  court  and  tried  before  a  referee,  who  made  his  report 
awarding  the  plaintiff  $573.63,  besides  costs.  Upon  the  refer- 
ence evidence  was  given  of  the  presentation  of  the  account  to 
the  administrators  as  above-mentioned,  and  that  the  plaintiff 
received  the  letter  rejecting  the  claim.  The  referee  made  his 
certificate  as  follows  :  "  That  said  action  was  brought  against 
Emily  P.  Beckwith  as  administratrix,  and  Alexander  Kanady 
and  Samuel  0.  Kanady  as  administrators  of  the  estate  of 
Kichard  Beckwith,  deceased,  to  recover  a  sum  of  money  only, 
and  that  it  appeared  upon  such  trial  that  the  plaintiff's 
demand  in  said  action  was  presented  to  said  defendants  before 
the  expiration  of  the  time  limited  by  the  notice  published  as 
prescribed  by  law,  requiring  creditors  to  present  their  claims, 
and  that  said  defendants  refused  to  refer  said  claim,  as  pre- 
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scribed  by  law."  Upon  the  affidavit  of  the  plaintiff  and  the 
referee's  certificate,  the  plaintiff  made  a  motion  for  an  order 
allowing  him  costs  against  the  defendants.  That  motion  was 
opposed  npon  the  affidavit  of  defendants'  attorney,  but  was 
granted ;  and  this  appeal  is  from  an  order  ot  the  General  Term 
affirming  that  order. 

We  think  the  order  is  right.  Section  1836  of  the  Code 
provides  as  follows :  "  When  it  appears,  in  a  case  specified  in 
the  last  section,  that  the  plaintiff's  demand  was  presented 
within  the  time  limited  by  a  notice,  published  as  prescribed 
by  law,  requiring  creditors  to  present  their  claims,  and  that 
the  payment  thereof  was  unreasonably  resisted,  or  neglected, 
or  that  the  defendant  refused  to  refer  the  claim  as  prescribed 
by  law,  the  court  may  award  costs  against  the  executor  or 
administrator,  to  be  collected,  either  out  of  his  individual 
property,  or  out  of  the  property  of  the  decedent,  as  the  court 
directs,  having  reference  to  the  facts  which  appeared  upon 
the  trial.  Where  the  action  is  brought  in  the  Supreme  Court, 
or  in  a  Superior  City  Court,  the  facts  must  be  certified  by 
the  judge  or  referee  before  whom  the  trial  took  place."  We 
think  within  the  meaning  of  that  section  that  the  claim  upon 
which  the  plaintiff  recovered  was  presented  to  the  admini- 
strators. It  matters  not  that  the  amount  claimed  in  the 
account  as  presented  was  larger  than  the  amount  claimed  in 
the  complaint,  and  much  larger  than  that  recovered.  It  was 
the  same  claim,  for  the  same  services  and  disbursements, 
and  the  administrators  were  in  no  way  mislead  or  prejudiced 
by  the  amount.  {Field  v.  Meld,  77  K  Y.  294.)  The  letter 
of  the  defendants'  attorney  was  a  positive  refusal  to  refer  the 
claim  or  to  pay  it,  or  any  part  of  it.  After  such  an  unquali- 
fied refusal,  the  plaintiff  was  not  bound  to  go  further  and 
make  another  distinct  offer  of  reference  before  commencing 
his  action  in  order  to  entitle  him  to  costs. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 
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The    People  ex   rel.,    The  Panama  Railroad  Company, 
Appellant   v.  The  Commissionbes  of  Taxes  of  the  City 
1^  ^         of  New  York,  Respondent. 

189    5fl6l 

104  2401      Under  the  act  of  1857  (Chap.  456,  Laws  of  1857),  in  reference  to  the  assess- 

i^l         ment  of  taxes  on    corporations,  the  capital  stock  of  a  corporation, 

less  the  part  thereof  owned  by  the  State  or  by  literary  or  charitable 
institutions,  or  exempted  from  taxatiou  by  the  Revised  Statutes  (1  R.  S. 
388,  §  4),  is  to  be  assessed  at  its  actual  value,  whether  more  or  less  than 
its  nominal  amount,  deducting,  however,  therefrom  the  assessed  value 
of  its  real  estate  and  shares  owned  by  it  in  other  taxable  corporations, 
and,  also,  from  its  surplus  or  reserved  fund,  if  any,  an  amount  not 
exceeding  ten  per  cent,  of  its  capital. 

Where  a  corporation,  liable  to  taxation  under  said  act,  has  real  estate  in 
another  State  or  country,  the  provision  directing  a  deduction  of  the 
assessed  value  of  such  real  estate  requires  that  the  deduction  shall  be 
measured  by  its  actual  value,  and,  in  the  absence  of  other  and  better 
evidence,  the  price  paid  for  the  real  estate  may  be  taken  as  representing 
such  value. 

It  is  incumbent  upon  a  corporation,  before  it  is  entitled  to  call  upon  the 
court,  to  correct  an  assessment  by  increasing  the  sum  to  be  deducted 
for  the  value  of  its  real  estate,  to  give  evidence  and  furnish  data,  show- 
ing that  the  actual  value  exceeds  the  sum  fixed  by  the  assessors.  It  is 
not  enough  that  the  evidence  raises  a  doubt  or  permits  a  conjecture 
that  injustice  may  have  been  done. 

The  franchise  of  a  corporation  is  not,  within  the  tax  laws,  to  be  reckoned 
as  realty.    (1  R.  S.  387,  §§  1,  2). 

It  aeems,thsLt  corporate  franchises  are  not,  on  general  principles,  to  be  con- 
sidered as  real  property. 

The  commissioners  of  taxes,  of  the  city  and  county  of  New  York,  in 
assessing  the  capital  stock  of  relator,  a  domestic  corporation,  operating 
a  railroad  across  the  Isthmus  of  Panama  under  its  charter  and  a  grant 
of  an  exclusive  right  to  construct  and  operate  such  a  road,  fixed  the 
value  of  its  real  estate  on  the  Isthmus  at  the  amount  paid  out  by  it 
therefor,  and  in  the  construction  of  its  road.  The  relator  proved  its 
net  income  for  three  years,  including  the  one  for  which  the  assessment 
was  made,  and  showed  that  the  average  income  of  those  years  capital- 
ized, would  produce  a  sum  much  larger  than  the  value  as  so  fixed  by 
the  commissioners.  The  relator  claimed,  that,  by  deducting  from  this 
sum  the  actual  value  of  its  personalty,  the  residue  represented  the  value 
of  its  real  estate.  Held,  untenable;  that  the  value  of  the  franchises  of 
tlic  corporation  was  an  important  element  in  determining  the  value  of 
its  road  as  a  whole,  or  of  its  capital  stock ;  that  as  the  Income  of  the  relator 
is  derived  not  only  from  the  use  of  the  real  and  personal  property,  but, 
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also,  from  its  franchises,  it  is  impossible  to  ascertain,  from  proof  of  the 
income  alone,  the  value  of  either  clement  eutenng  into  the  aggregate 
value  of  the  corporate  property;  and  therefore  the  evidence  afforded  no 
legal  basis  upon  which  the  court  could  change  or  reduce  the  assessment. 

(Argued  November  33,  1886:  decided  February,  1,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Coart,  in  the  first  judicial  department,  made  March  26,  1886, 
which  afBrmed  an  order  of  Special  Term,  dismissing  a  writ 
of  certiorari^  brought  to  reviow  an  assessment  made  by 
defendant,  of  the  capital  stock  of  the  relator,  a  New  York 
corporation,  for  the  year  1882. 

The  material  facts  are  stated  in  the  opinion. 

William  G.  Choate  for  appellant.  The  relator  is  entitled 
to  show  the  actual  value  of  its  real  estate,  situated  in  the 
United  States  of  Colombia.  (95  N.  Y.  662.)  The  testimony 
of  the  witness  McCuUough,  taken  by  the  referee  and  reported 
to  the  court,  was  competent  evidence  of  the  actual  value  of 
the  real  estate  of  the  relator,  and  being  uncontradicted  and 
unimpeacbed,  and  not  improbable  in  itself,  the  court  was 
bound  to  give  effect  to  it.  {People  v.  McCarthy ^  102  N.  Y. 
639;  Lomer  v.  Meeker,  25  id.  361 ;  Elwood  v.  IF.  U.  Tel. 
Co.,  45  id.  549 ;  KoeUer  v.  AdUr^  78  N.  Y.,  287.)  The  case 
is  clearly  one  within  the  remedial  scope  of  the  act  of  1880, 
chapter  269.  {People  ex  rel.  Twenty-third  St.  R.R.  Co. 
V.  Com're  of  Taxes,  95  N.  Y.  554.) 

James  C.  Carter  for  respondent.  A  party  complaining  of 
an  assessment,  cannot  omit  to  avail  himself  of  his  opportunity 
to  remedy  his  grievance  by  an  application  to  the  tax  commis- 
sioners, and  then,  after  the  assessment  has  been  confirmed  by 
lapse  of  time,  seek  to  arrest  the  collection  of  the  tax,  by  a 
proceeding  under  the  act  of  1880.  {People  ex  rel,  Mut.  XT. 
Tel.  Co.  V.  (hm'ra  of  Taxes,  99  N.  Y.  254.)  By  the  writ  of 
certiorari  no  error  can  be  reached  and  corrected,  unless  it 
appears  by  the  return  to  the  writ.  {People  ex  rel.  Becker  v. 
Burton,  73  N.  Y.  452 ;  People  ex  rel.  Sim^t  v.  B'd  of  Fire 
SioKELS  —Vol.  LIX        31 
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GonrCrs^  73  id.  437 ;  People  ex  rd.  McCa/rthy  v.  French.  25 
Hun,  11.)  For  the  purposes  of  deducting  the  actual  value 
of  the  real  estate,  the  assessed  value  of  the  real  estate,  when 
obtainable,  is  taken  as  the  actual  value.  When  not  obtainable, 
such  actual  value  must  be  proved  by  other  means,  ordinarily 
by  the  amount  paid  for  it  {People  ex  rel.  Twenty-third  St. 
P,  P,  Co.,  V.  Com'ra  of  Taxes,  95  N.  Y.  554 ;  Monroe  Co. 
B'k.  v.  City  of  PochesUr,  87  N.  T.  365  ;  Mayor  of  Mobile 
V.  SCein,  54  Ala.  23 ;  Spring  Valley  W,  Works  v.  Schotler, 
62  Cal.  69 ;  Mayor  v.  Bal.t.  cfe  O.  P.  P.  Co.,  6  Gill  [Md.], 
288;  Porter  v.  P.  P.  I.  &  S.  L.  P.  P.  Co.,  76  111.  561  ; 
Belo  V.  Corners  Forsyth  Co.,  82  N.  C.  415.)  As  an  appendix 
to  the  respondent's  points  in  People  ex  rel.  Twenty-third  St. 
P.  P.  Co.  V.  Com'rs  of  Taxes  (95  N.  T.  554),  are  attached. 

Andrews,  J.  The  general  rule  for  the  taxation  of  corpora- 
tions liable  to  taxa,tion  on  their  capital  is  prescribed  in  sec- 
i;ion  3,  chapter  456,  of  the  Laws  of  1857,  as  follows:  "The 
K5apital  stock  of  every  corporation  liable  to  taxation,  except  such 
part  as  shall  have  been  excepted  in  the  assessment^roll,  or  as 
.shall  have  been  exempted  by  law,  together  with  its  surplus  pro- 
fits or  reserved  funds,  exceeding  ten  per  cent  of  its  capital,  after 
•deducting  the  assessed  value  of  its  real  estate,  and  all  shares 
^of  stock  in  other  corporations  actually  owned  by  such  company, 
ivhich  are  taxable  upon  their  capital  stock  under  the  laws  of 
this  State,  sliall  be  assessed  at  its  actual  value,  and  taxed  in  the 
same  manner  as  the  other  personal  and  real  estate  of  the 
/county."  The  words  in  this  section,  "  except  such  part  of  it 
ras  shall  have  been  excepted  in  the  assessment-roll,"  are  taken 
from  section  10,  title  4,  of  chai:)ter  13  of  the  Revised  Statutes, 
-entitled  "of  the  assessment  and  collection  of  taxes,"  and 
probably  refer  to  stock  of  the  corporation  taxed,  belonging  to 
the  State,  or  incorporated  literary  or  charitable  institutions, 
which  the  assessors  by  section  6,  were  required  to  specify  in 
:the  fourth  column  of  the  assessment-roll  and  deduct  from 
the  amount  of  the  capital  stock.  (See  Oomstook  J. ;  People 
<v.  Commissioners  of  Taxes,  23  N.  T.  192-223.)    The  further 
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exception  in  the  act  of  1857,  of  such  part  of  the  capital  stock 
"  as  shall  have  been  exempted  by  law,"  refers  to  the  general 
exemption  in  section  4,  title  1,  of  the  same  chapter  of  the 
Revised  Statutes.   (See  Denio,  J.,  23  N.  Y.  195.) 

Under  the  act  of  1857,  as  now  construed,  the  capital  stock 
of  a  corporation,  less  the  part  thereof  wned  by  the  State,  or 
by  literary  or  charitable  institutions,  or  exempted  from  taxation 
by  the  Revised  Statutes,  is  to  be  assessed  at  its  actual  value, 
whether  more  or  less  than  its  nominal  amount,  deducting, 
however,  from  such  actual  value,  the  assessed  value  of  its 
real  estate  and  shares  owned  by  it  in  other  taxable  corporations, 
and  also  from  its  surplus  or  reserved  funds,  if  any,  an  amount 
not  exceeding  ten  per  cent  of  its  capital.  (Oswego  Starch 
Fddxyry  v.  DoUoway^  21  N.  Y.  449  ;  People  ex  rel.j  Twenty- 
third  St.  H.  H.  Co.  V.  Commissioners  of  TaxeSy  95  id.  554.) 

We  nnderstand  it  to  be  conceded  by  the  learned  counsel  for 
the  relator,  that  the  Panama  Railroad  Company  is  subject  to 
taxation  nnder  the  act  of  1857.  It  is  a  New  York  corporation 
operatmg  a  railroad  across  the  Isthmus  of  Panama,  under  its 
charter  and  as  assignee  of  a  grant  or  concession  to  certain 
individuals  of  an  exclusive  right  to  construct  and  operate  a 
railroad  across  the  Isthmus,  granted  by  the  Republic  of  New 
Granada,  and  has  its  principal  office  and  place  of  business  in 
the  city  of  New  York.  The  question  raised  relates  to  the 
assessment  of  the  corporation  in  the  city  of  New  York  for  the 
year  1882,  and  the  specific  and  sole  controversy  upon  the 
merits,  is  whether,  upon  the  return  to  the  certiorari^  and  the 
evidence  taken  in  the  proceeding  under  the  order  of  the  court, 
the  commissioners  of  taxes^  in  making  the  assessment,  deducted, 
from  the  actual  value  of  the  capital  stock  of  the  relator,  the 
full  value  of  its  real  estate.  The  nominal  capital  stock  of  the 
corporation  is  $7,000,000.  The  commissioners  fixed  its  actual 
value  at  the  rate  of  one  hundred  and  four  per  cent  above  its 
par  value,  making  in  the  aggregate,  $14,280,000.  From  this 
aggregate  they  deducted  $700,000,  being  an  amount  equal  to 
ten  per  cent,  of  the  capital.  They  made  a  further  deduction 
of  $8,922,870,  the  amount  which  the  relator  had  paid  out  for 


244    Pkople  ex  rel.  P.  R  R.  Co.  v.  Comes,  of  Taxes.    [Jan., 

Opinion  of  the  Court,  per  Andrews.  J. 

its  real  estate  on  tho  Isthmus.  There  remained,  after  making 
these  deductions,  the  sum  of  $4,657,130,  which  sum  was  fixed 
by  the  commissioners  as  the  amount  of  the  assessment. 

There  was  no  error  in  the  mode  adopted  by  the  commis- 
sioners of  taxes  in  ascertaining  the  amount  of  the  capital 
stock  of  the  relator  liable  to  assessment.  It  is  true  that  the 
deduction  on  account  of  the  real  estate  is  not,  in  terms,  of  the 
assessed  value.  The  legislature,  in  directing  a  deduction  of 
the  assessed  value  ot  the  real  estate,  doubtless  had  primarily  in 
view  strictly  domestic  corporations  carrying  on  business  in  this 
State,  and  whose  real  estate  was  located  therein,  and,  therefore, 
subject  to  our  assessment  laws.  But  the  assessed  value  of 
real  estate  is  in  theory  its  actual  value,  and  where  a  corpora- 
tion, liable  to  taxation,  under  the  Law  of  1857,  has  real  estate 
in  another  State  or  country,  the  jnst  construction  of  the 
statute,  as  applied  to  a  corporation  so  situated,  requires  that  the 
deduction  shall  be  measured  by  its  actual  value ;  and  the  price 
paid  for  the  real  estate,  in  the  absence  of  other  and  better 
evidence,  may  be  taken  as  representing  such  value  (Earl 
J.,  in  People  ex  rel.  v.  Com'ra  of  Taxes,  95  N.  Y.,  554,  562.) 
It  is  insisted,  however,  that  it  was  proved,  by  uncontradicted 
evidence,  that  the  relator's  real  estate  on  the  ^'sthmus  was 
worth  at  least  the  sum  of  $15,000,000,  a  sum  more  than 
sufficient  to  offset  the  value  of  the  capital  stock  of  the 
company  as  ascertained  by  the  commissioners,  and  which,  if 
allowed,  would  have  prevented  any  assessment  whatever. 
This  contention  proceeds,  we  think,  upon  a  false  theory 
adopted  by  the  relator  for  ascertaining  the  value  of  \U  real 
estate.  The  real  estate  consisted  of  a  road-bed  across  the 
isthmus,  one  hundred  feet  wide,  of  real  estate  used  for  terminal 
facilities  at  Aspinwall  and  Panama,  with  the  stnictures 
thereon,  and  of  alternate  sections  of  land  on  the  line  of  the 
relator's  road,  granted  by  the  local  government  The  cost  of 
all  the  real  estate  purchased  by  the  relator,  was  comparatively 
trifling,  and  the  land  granted  by  the  government  was,  as 
appeared,  of  very  little  value.  The  sum  of  $8,972,879, 
deducted  by  the  commissioners  of  taxes,  as  the  amount  paid 
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for  real  estate,  represented  in  most  part  the  sums  expended 
by  the  relator  in  the  constraction  of  its  road.  There  was  no 
evidence  given  of  the  market  value  of  the  real  estate  at  the  time 
of  the  assessment.  The  sole  proof  upon  which  the  relator 
jested  its  case  was  this :  The  relator  proved  the  net  income 
of  the  company  from  its  traflSc  and  business  in  1880, 1881  and 
1882.  This  was  followed  by  showing  that  the  average  income 
of  those  years  capitalized,  would  produce  a  sum  exceeding 
$15,000,000.  The  actual  value  of  the  locomotives,  cars, 
equipment  and  other  personal  property  of  the  company,  was 
shown  in  round  numbers  to  be  $1,000,000.  It  is  assumed, 
from  these  premises,  that  the  sum  of  $15,000,000  represents 
the  actual  value  of  the  real  and  personal  property  of  the  rail- 
road company,  and  that  the  value  of  the  real  estate  separately, 
is  ascertained  by  deducting  from  the  aggregate  value,  the 
sura  of  $1,000,000,  the  value  of  the  personal  property.  The 
evidence  above  referred  to,  is  supplemented  by  proof  that  in 
1881,  a  contract  was  entered  into  by  the  relator  and  its  stock- 
holders, for  the  sale  to  the  Inter-Oceanic  Canal  Company,  of 
a  large  part  of  the  shares  in  the  relator's  company,  at  the 
price  of  $250  a  share,  reserving  to  the  old  stockholders  the 
money,  personal  securities  and  surplus  belonging  to  the  relator. 
It  is  also  to  be  mentioned  that  the  president  of  the  relator 
testillod  in  general  terms  that  the  real  estate  of  the  company 
was  worth  $15,000,000,  but  this  estimate,  as  subsequently 
explained,  was  based  on  the  theory  of  capitalization  of  the 
income,  to  which  we  have  referred. 

We  are  of  opinion  that  the  evidence  given  afforded  no  legal 
basis  upon  which  the  court  could  change  or  reduce  the  assess- 
ment, or  upon  which  it  could  find,  as  matter  of  fact,  that  the 
actual  value  of  the  real  estate  exceeded  the  sum  allowed  by 
the  commissioners  of  taxes.  It  is  unquestionable,  that  the 
value  of  the  real  estate  of  a  railroad  corporation,  its  road-way, 
tracks,  structures,  lands,  and  whatever  is  known  as  realty, 
enters  into  and  forms  a  constituent  element  in  the  aggregate 
value  of  the  capital  stock.     This  is  true  of  every  species  of 
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property  having  a  value,  owned  by  the  corporation,  whether 
real,  personal,  or  mixed.  But  it  is  equally  true  that  the  value 
of  the  franchise  of  the  corporation,  is  an  important  element  in 
determining  tlie  value  of  a  railroad  as  a  whole,  or  the  value  of  its 
capital  stock.  This  is  especially  true  when  the  franchise  is  an 
exclusive  one,  covering  an  important  and  necessary  line  of  com- 
munication. It  is  impossible  to  doubt  that  the  exclusive  fran- 
chise of  the  Panama  Ilailroad  Company  to  construct  itnd 
operate  a  railroad  across  the  Isthmus  of  Panama,  was  a  most 
important  constituent  in  determining  the  value  of  the  corporate 
property.  It  insured  its  productiveness  and  the  continuance 
of  a  large  income  to  the  company  from  the  operation  of  the  road. 
The  rental  value  of  real  estate  is  frequently  resorted  to  as  a 
guide  in  fixing  its  aggregate  value.  In  many  cases  it  is  a 
reasonable  assumption  that  real  property  is  worth  a  capital  sum 
equal  to  that  represented  by  the  capitalization  of  its  ordinary 
net  rental.  So,  also,  the  property  of  a  railroad  corporation  may 
be  worth  a  sum  capitalized  on  the  basis  of  its  average  income 
and  earning  capacity.  But  since  the  income  is  derived  from 
the  use  of  its  real  and  personal  property,  and  also  of  its  fran- 
chise, it  is  manifestly  quite  impossible  to  ascertain,  from  proof 
of  the  income  alone,  the  value  of  either  element  entering  into 
the  aggregate  value  of  the  corporate  property.  While  it 
is  not  an  unreasonable  supposition  that  the  real  estate 
owned  by  the  relator  may  be  of  greater  value  than  the  sum 
expended  in  its  purchase  and  improvement,  yet  the  relator 
gave  no  evidence  upon  which  the  court  could  determine  that 
its  actual  value  exceeded  that  sum,  or  as  to  the  proportion  the 
value  of  the  real  estate  bore  to  the  whole  value  of  the  corporate 
property.  It  was  incumbent  upon  the  relator,  before  it  was 
entitled  to  call  upon  the  court  to  correct  the  assessment,  by 
increasing  the  sum  to  be  deducted  for  the  value  of  its  real 
estate,  to  give  evidence  and  furnish  data  showing  that  the  actual 
value  exceeded  the  sum  fixed  by  the  commissioners,  and  this 
the  relator  failed  to  do.  (See  People  ex  rd.^  West  F.  I.  Co. 
V.  Davenport,  91  N.  T ,  574,  6S1,  583.)  It  was  not  enough 
that  the  evidence    raised    a    doubt    or    permitted    a  con- 
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jecture  that  injustice  may  have  been  done.  There  would 
be  less  difficulty  in  the  relator's  case,  if  it  could  be  suc- 
cessfully claimed  that  the  franchise  of  the  relator  was, 
within  the  tax  laws,  to  be  reckoned  as  a  part  of  the  realty. 
On  general  principles  corporate  franchises  are  not  real  prop- 
erty. They  are  classed  as  incorporeal  hereditaments,  though, 
as  stated  by  Chancellor  Kent  (8  Kent,  459),  with  some 
impropriety,  as  they  have  no  inheritable  quality.  They  are 
defined  by  Clifford,  J.,  in  Society  of  Savings  v.  Coite  (6 
Wall.  594,  606),  as  "  legal  estates  vested  in  the  corporation  as 
soon  as  it  is  in  eBseP  They  are  as  varied  as  the  purposes  for 
which  corporations  are  created.  The  relator,  by  its  charter, 
was  authorized  to  construct  a  railroad  across  the  Isthmus  of 
Panama  under  a  grant  made  by  the  Republic  of  New  Granada 
to  certain  individuals,  and  to  that  end  to  purchase  the  rights, 
privileges  and  immunities  of  the  grantees  under  the  grant.  A 
franchise  granted  to  a  corporation  to  construct  a  railroad 
between  certain  termini,  vests  the  moment  the  corporation  is 
created.  It  may  at  that  moment  be  of  very  great  value, 
although  the  corporation  owns  not  a  foot  of  land  and  has  not 
expended  a  dollar  in  money.  When  the  road  is  constructed 
the  franchise  secures  to  the  corporation  the  right  to  operate 
its  road  under  the  conditions  and  with  the  privileges  con- 
ferred by  the  charter.  But  this  does  not  give  to  the  franchise 
the  character  of  I'ealty.  It  is  an  incorporeal  right,  annexed  in 
some  general  sense  to  the  road,  when  constructed,  but  is  not 
a  part  of  the  land,  nor  an  interest  in  land,  although  it  may 
give  to  the  land  a  greater  value  than  it  would  otherwise  have 
had.  (See  Commonwealth  v.  Hamilton  Mam^ufactfwrvng 
Company^  12  Allen,  298.)  But,  independently  of  these 
general  considerations,  it  is  clear 'that  under  the  definitions 
contained  in  the  statutes  of  the  State  regulating  taxation, 
the  value  of  the  relator's  franchise  cannot  be  included 
in  the  valuation  of  its  real  estate  for  the  purpose  of 
ascertaining  the  deduction  to  be  made  under  the  act  of 
1857.  It  is  declared,  in  the  first  section  of  the  chapter 
of    the    Kevised    Statutes    relating  to  taxation    (chap.  13, 
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tit.  1,  §  1),  tbat  "all  lands  and  personal  estate  within  this 
State,  whether  owned  by  individuals  or  corporations,  shall  be 
liable  to  taxation,  subject  to  the  exemptions  hereinafter  speci- 
fied." The  second  section  declares  that  "  the  term  *  land,'  as 
used  in  this  chapter,  shall  be  construed  to  include  the  land 
itself,  all  buildings  and  other  articles  erected  upon  or  affixed 
to  the  same,  all  trees  and  underwood  growing  thereon,  and 
all  mines,  minerals,  quarries  and  fossils,  in  and  under  the 
same,  except  mines  belonging  to  the  State ;  and  the  terms 
*real  estate'  and  ^real  property'  whenever  they  occur  in 
this  chapter  shall  be  construed  as  having  the  same  meaning 
as  the  term  ^  land,'  thus  defined."  Section  3  declares  that 
"  the  terms  '  personal  estate '  and,  personal  property,'  when- 
ever they  occur  in  this  chapter,  shall  be  construed  to  include 
all  household  furniture,  moneys,  goods,  chattels,  debts  due 
from  solvent  debtors,  whether  on  account,  contract,  note, 
bond  or  mortgage,  public  stocks  and  stocks  in  moneyed  cor- 
porations. They  shall  also  be  construed  to  include  such  p6r- 
tion  of  the  capital  of  incorporated  companies,  liable  to  taxation 
on  their  capital,  as  shall  not  be  invested  in  real  estate." 
It  seems  to  admit  of  no  doubt  that  the  term  "land,"  as 
defined  in  tlie  second  section  does  not  include  the  franchise 
of  a  corporation.  The  act  of  1857  does  not  enlarge  its 
meaning  as.  defined  in  the  Revised  Statutes.  It  simply 
makes  tlie  assessed  value  of  the  real  estate  the  basis  of  deduc- 
tion in  place  of  the  amount  paid  therefor,  as  provided  in  the 
prior  law  (Chap.  13,  tit.  4,  §§  2,  6.)  It  is  well  recognized 
that  corporate  franchises  may  be  made  distinct  subjects  of 
taxation.  They  are  regarded  in  tax  laws  as  personal  prop- 
erty, and  are  frequently  so  declared,  as  in  chapter  761  of  the 
Xiaws  of  1866,  in  respect  to  the  taxation  of  savings  banks. 

We  have,  for  the  reasons  suggested,  reached  the  conclusion 
that  neither  upon  the  facts  presented  to  the  commissioners  of 
taxes,  nor  upon  the  additional  evidence,  was  it  made  to 
appear  that  any  error  was  committed  by  the  commissioners 
in  fixing  the  value  of  the  real  estate  of  the  relator  at  the  sum 
paid  therefor.     It  must,  however,  be  admitted  that  the  rule 
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of  assessment  and  taxation  declared  in  tlie  statute  of  ISS?,  as 
applied  to  the  relator,  operates  harshly  and  unequally.  In 
respect  to  domestic  corporations  conducting  their  business 
and  having  their  property  within  the  State,  it  is  just  and 
equitable.  The  whole  property  of  corporations  so  situated 
have  the  protection  of  our  laws,  and  they  are  justly  taxable 
upon  its  entire  value,  and  double  taxation  cannot  ordinarily 
happen.  It  can  never  happen  except  where  some  portion  of 
their  personal  estate  may  be  in  another  State  or  country,  and 
is  taxable  under  the  laws  of  the  foreign  jurisdiction,  a  con- 
dition of  things  which  would  not  ordinarily  exist.  In  case 
the  assessed  value  of  the  real  estate  of  such  corporations 
is  more  than  its  actual  value,  it  results  in  a  diminished 
taxation  of  its  capital  stock.  If  it  is  less,  the  equilibrium  is 
restored  by  an  increased  taxation  of  its  capital.  So  that 
practically  the  tax  is  levied  only  on  the  actual  value  of 
the  property  of  the  corporation  within  the  State.  But 
the  relator  stands  in  quite  a  different  situation.  It  is 
liable  to  taxation  on  its  real  and  personal  estate  in  New 
Granada,  and  the  case  shows  that  nearly  its  whole  property, 
real  and  personal,  is  within  that  jurisdiction,  and  that  it  pays 
an  annual  subsidy  to  that  government  of  $250,000,  in  lieu  of 
taxes  on  its  real  estate,  immunities  and  personal  property. 
The  injustice  of  taxing  the  corporation  here,  under  the  rules 
established  by  the  act  of  1857,  is  apparent.  It  results  in 
double  taxation  on  a  great  share  of  its  taxable  property,  which 
is  contrary  to  all  just  principles  of  taxation.  It  would  seem 
that  a  f mnchise  tax,  and  a  tax  on  its  real  estate  ai.d  its  tangible 
personal  property  having  its  actual  situs  within  our  jurisdic- 
tign,  and  its  credits,  is  all  that  in  justice  the  State  should 
exact  from  the  relator  as  its  contribution  to  the  public  burdens, 
and  as  the  equivalent  for  the  protection  afforded.  The  act 
(Chap.  468  of  the  Laws  of  1881)  "  to  authorize,  the  forma- 
tion of  corporations  for  the  purpose  of  acquiring,  construct- 
ing and  operating  railroads  in  foreign  countries,"  expressly 
provides  (§  13)  that  corporations,  formed  under  the  act,  shall 
be  "  subject  to  taxation  upon  the  amount  of  the  real  or  personal 
SioKBLB  —Vol.  UX       32 
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property  owned  by  such  corporations  within  this  State." 
It  is  not  important  to  determine  in  this  case  whether 
this  section  was  intended  to  abrogate  the  general  rule  pre- 
scribed by  the  act  of  1867,  as  to  corporations  organized  under 
the  act  of  1881.  If  so  intended,  it  would  seem  to  be  a  just  rule 
to  apply  to  the  relator.  But  the  remedy  is  with  the  legislature. 
It  is  only  when  a  tax  law  transcends  the  legislative  power 
that  courts  can  interfere.  This  is  not  claimed  in  respect  to 
the  act  of  1857.  (See  People  ex  rd.  Griffin^  v.  Mayor^  etc., 
4  K  Y.  419;  People  ex  rel,  Jefferson  v.  Smith,  88  id.  576 ; 
KirUand  v.  Hotchkisa,  100  U.  S.  491 ;  People  v.  Gold  <fe 
Stock  Tel.  Co.,  98  K  Y.  67.) 

We  do  not  understand  the  position  that  the  act  of  the 
commissioners  will  subject  the  relator  to  a  tax  for  State 
purposes,  contrary  to  the  provisions  of  chapter  361  of  the 
Laws  of  1881.  The  commissioners  simply  fixed  the  amount 
upon  which  the  relator  was  taxable.  They  did  not,  so  far  as 
appears,  lay  a  tax  or  determine  for  what  purpose  taxes  might 
be  levied. 

Having  reached  a  conclusion  adverse  to  the  relator  on  the 
merits,  it  is  unnecessary  to  consider  the  questions  of  form 
and  remedy  argued  by  counsel 

The  order  appealed  from  should  be  affirmed. 

All  concur,  except  Rugbb,  Ch.  J.,  and  Rapallo,  J.,  dis- 
senting. 

Order  affirmed. 
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162  6i8J        In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
David  Hawley,  as  Testamentary  Guardian,  etc. 

No  jurisdiction  is  conferred  upon  the  Surrogate's  Court  by  the  Code  of 
Civil  Procedure,  or  by  previous  statutes,  to  judicially  settle  the  accounts 
of  a  testamentary  guardian,  either  on  his  own  application  or  on  that  of 
any  other  person,  while  the  guardianship  continues,  and  an  attempted 
settlement  of  the  kind,  made  either  before  or  since  the  adoption  of  the 
Code  is  void  for  want  of  jurisdiction. 
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It  teems  the  Sunrogate's  Oourt  has  Jurisdiciion  to  settle  such  an  account, 
only  in  the  three  cases  specified  in  said  Code  (§  2847),  i.  e.,  where  the 
ward  has  attained  his  majority;  where  he  has  died,  and  where  the 
guardian  has  been  superseded  by  a  successor. 

The  provisions  of  the  Code  glv'ing  the  Surrogate's  Court  authority,  on  the 
application  of  the  infant,  or  of  a  relative  on  his  behalf,  to  compel  such  a 
guardian  to  render  and  file  an  account  annually  (^§  2855,  2842,  2845), 
are  intended  merely  to  inform  that  court  as  to  the  manner  in  which 
the  guardian  is  discharging  his  trust,  but  do  not  authorize  the  Judicial 
settlement  of  such  intermediate  accounts,  or  the  allowance  of  com- 
missions on  such  accountings. 

S.,  by  his  will,  divided  his  residuary  estate  into  sixty  parts,  six  of  which 
he  gave  to  his  son  A.,  an  infant,  lor  his  sole  and  separate  use  and 
benefit;  he  appointed  his  executors,  ''guardians  and  trustees,"  of  the 
«8t8te  of  such  of  his  children  as  should  not  be  of  the  age  of  twenty- 
one  at  the  time  of  his  decease,  to  continue  such  until  they  should 
respectively  arrive  at  that  age.  H.,  one  of  the  executors  named,  alone 
qualified.  Held,  that  he  wus  not  constituted  by  the  will  a  trustee, 
within  the  meaning  of  the  statute,  but  simply  guardian,  as  the  will 
created  no  trust,  and  that  the  statutory  provisions  in  regard  to  the 
accountings  of  testamentary  trustees  were  not  applicable  to  him. 

To  constitute  a  testamentary  trustee  it  is  necessary  that  some  express 
trust  be  created  by  the  will ;  merely  calling  an  executor  or  guardian  a 
trustee  does  not  make  hun  such. 

As  a  Surrogate's  Court  is  one  of  inferior  and  limited  jurisdiction,  those 
claiming  under  the  decree  of  a  surrogate  must  show  affirmatively  his 
authority  to  make  it.  and  the  facts  which  give  him  jurisdiction. 

The  nature  and  extent  of  the  jurisdiction  of  surrogates  over  testamentary 
trustees  and  guardians  under  the  Revised  Statutes,  and  under  other 
statutes  down  to  and  including  the  Code  of  Civil  Procedure,  stated. 

(Argued  December  2,  1886;  decided  February  J,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  department,  entered 
upon  an  order  made  February  9,  1886,  which  affirmed  a 
decree  of  the  surrogate  of  tlie  county  of  Westchester,  on 
settlement  of  the  accounts  of  David  Hawley,  as  testamentary 
guardian,  etc.,  of  Adam  M.  Singer,  under  the  will  of  Isaac  M. 
Singer,  deceased. 

The  material  facts  are  stated  in  the  opinion. 

Charles  K  Tract/  for  appellant.  The  illegality  of  the 
allowance  of  commissions  complained  of  cannot  be  disputed. 
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{Mc  Wkorter  v.  Benson^  1  Hopk.  36 ;  Morgan  v.  Hannas,  13 
Abb.  [N.  S.]  361 ;  Slosson  v.  Nayloi\  2  Dem.  257;  Meeker 
V,  Crawford,  5  Redf.  420 ;  Tyler  v.  Hunt,  id.  420.)  There 
was  no  authority  for  allowing  any  commission  whatever  upon 
the  Singer  Manufacturing  Company  stock  at  any  valuation. 
{EaU  V.  Tryon,  1  Dem.  276 ;  Schenck  v  Dart,  22  N.  Y.  420 ; 
Phoenix  V.  Phoenix,  28  Hun,  629 ;  5  N.  East  R.  5 ;  //i  re  Moffat, 
24  Hun,  325.)  The  decision  upon  the  motion  to  open  the 
accountings  did  not  constitute  res  adjvdicata.  {Riggs  v. 
Puraell,  74  N.  Y.  270,  378 ;  Matlior  v.  Parsons,  32  Hun, 
338;  Met  E,  R.  Co.  v.  Manhattan  R  Co.,  14  Abb.  [N.  C] 
103,  215,  222.)  The  surrogate  had  full  power  under  section 
2481,  subdivision  6  of  the  Code,  "  to  open,  vacate,  modify  or  set 
aside  *  *  *  a  decree  of  his  court  *  *  *  for  fraud 
*  *  *  clerical  error  or  other  sufficient  cause."  (Mande- 
viUe  v.  Reynolds,  68  N.  Y.  528 ;  Ferguson  v.  Crawford,  70  id. 
253,  266, 267 ;  In  re  Brick's  Estate,  15  Abb.  12 ;  Carpenter  v. 
Kent,  4  East.  R.  580.)  No  consent  on  the  part  of  the  guardian 
ad  litem,  in  respect  to  such  a  matter,  binds  the  infant.  It  is 
beyond  his  authority.  He  is  simply  the  officer  of  the  court, 
having,  as  duty  pure  and  simple,  the  examinations  of  the 
accounts  presented  to  the  court.  {Edsall  v.  Vandeinark,  39 
Barb.  389 ;  Litchfield  v.  Barwell,  5  Hun,  341 ;  Fisher  v. 
Stilson,  9  Abb.  33,  34.)  Previous  to  the  Code,  a  surrogate's 
decree  upon  an  accounting  by  an  executor  or  administrator 
was  not  conclusive  as  to  the  items  allowed  to  the  accounting 
party  for  commissions,  etc.     (Code  of  Civ.  Pro  ,  §  2742.) 

James  C  Carter  for  respondent.  The  term  final  accounting 
does  not  mean  the  last  accounting,  but  a  conclusive  one  as  to 
matters  embraced  therein.  {Glover  v.  HolUy,  2  Bradf.  291 ; 
Redf.  on  Surrogates,  646.)  The  appellant  herein  having 
made  a  direct  application  to  open  the  decrees  which  the  sur- 
rogate then  had,  and  the  Court  of  Appeals  now  has  denied, 
the  decision  rendered  therein  is  binding  and  conclusive  against 
him  as  to  all  matters  of  fact  or  of  law,  which  actually  were 
or  might  have  been  litigated  therein,  and  he  cannot  again 
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litigate  those  questions.  {Leavitt  v.  WoolcoU^  95  N.  Y.  212; 
Patrick  v.  Shaffer^  9*  id.  423 ;  Demorest  v.  Dary^  32  id.  281  ; 
Brown  V.  Mayor ^  etc.j  66  id.  391.)  Even  if  it  is  claimed  that 
this  is  a  different  case  from  the  one  decided  by  the  Court  of 
Appeals  because  the  amended  objections  alleged,  and  the 
answers  to  the  questions  excluded  might  have  proven  fraud 
(both  of  which  claims  are  denied),  the  same  thing  was  claimed, 
or  might  have  been  claimed,  in  the  former  proceeding,  and 
the  matter  cannot  be  again  litigated.  {Bi^uen  v.  Hone^  2 
Barb.  586 ;  Jordan  v.  Van  Epps^  85  N.  Y.  436 ;  Le  Ouen 
V.  Oovemevr^  1  John.  Cas.  436-402 ;  Rigga  v.  PurseU^  74  N. 
Y.  370 ;  In  re  TUden^  98  id.  439.)  The  amended  objections 
did  not  charge  or  raise  an  issue  of  fraud.  The  only  possible 
new  allegation  in  them  that  was  not  in  the  petition  on  the 
former  application  was  that  the  two  decrees  on  the  accountings 
of  the  testamentary  guardian  and  trustee  were  obtained  by  mis- 
representation. The  fact  claimed  to  have  been  misrepresented 
is  not  stated.  It  is  a  mere  conclusion  of  law,  and  does  not 
raise  an  issue.  {Rosa  v.  Wood^  70  N.  Y.  8;  Mg  Murray  v. 
Gifford^  5  How.  Pr.  14.)  No  decree  shall  be  reversed  for  an 
error  in  admitting  or  rejecting  evidence  unless  it  appears  to 
the  appellate  court  that  the  exceptant  was  necessarily  pre- 
judiced thereby.  (Code  Civ,  Pro.  §  2545 ;  Snyder  v.  Sher- 
man, 88  N  Y.  656 ;  Brick  v.  Brick^  66  id.  144 ;  Hone  v. 
PuUinan,  72  id.  269;  Beach  v.  Sheldon^  14  Barb.  66; 
People^ 8  Bk.  v.  Bogart^  87  N.  Y.  101 ;  Shanks  v.  Shoemaker ^ 
18  id.  489 ;  In  re  Tilden,  98  id.  434.)  But  if  there  was 
fraud,  the  decrees  cannot  be  impeached  in  these  collateral 
proceedings  even  for  fraud.  {McRae  v.  Mattoon,  15  Pick. 
53 ;  McCaHhy  v.  Marsh,  6  N.  Y.  263 ;  White  v.  MerriU,  7 
id.  352 ;  People  v.  Townsend,  37  Barb.  520.)  The  bequest 
of  the  Singer  Manufacturing  Company's  stock  was  not  a 
specific  legacy.  (Eedf.  on  Surrogates'  Courts,  557;  Roper 
on  Legacies,  191,  192 ;  Tift  v.  Porter,  8  N.  Y.  616 ;  Walton 
V.  Walton,  7  John.  Ch.  258 ;  Ovey  v.  Broadlent,  L.  R.  20 
Ch.  Div.  678 ;  Young  v.  Carser,  1  Dev.  ife  B.  [N.  C],  360 ; 
Coleman  v.  Cdeman^  8  Ves.  Jr.  641  [Sumner's  note];  In 
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re  Pollock^  3  Kedf.  100;  Oabcyrn  v.  McAlpin,  4  id.  1.) 
The  testamentary  guardian  and  trustee  is  entitled  to  com- 
mission npon  the  whole  estate  coming  to  his  hands,  even 
though  he  had  received  commissions  on  the  same  as 
executor.  {Laytin  v.  Da/oidaon^  95  N".  Y.  203;  Thad- 
hit  V.  Durant,  88  id.  126;  In  re  Mason,  98  id.  527; 
Johnson  V.  Lawrence^  95  id.  154;  Pirnie^s  Estate^  1  Tuck. 
119 ;  Cram  v.  Cram^  2  Redf.  244.)  These  decrees  have  not 
been  openefl  or  vacated,  and  cannot  be  opened  or  vacated 
in  these  proceedings,  and  all  objections  on  this  accounting 
that  referred  to  the  accounts  passed  upon  and  settled  by  those 
decrees,  could  not  be  considered  here,  and  were  properly 
overruled  or  disallowed  by  the  surrogate,  and  the  decree 
appealed  from  was  not  erroneous  in  those  respects.  (  Weed 
V.  N.  T.  (&  M.  P.  P.  Co.,  29  N.  Y.  616 ;  Douglas  v.  Day, 
8  Keyes^  434;  Doty  v.  Carolus,  31  N.  Y.  547 ;  Redf.  on  Sur- 
rogates, 112,  subd.  2 ;  Davis  v.  Clarh^  87  N.  Y.  623  ;  la  re 
Poss,  id.  514 ;  In  re  WiU  of  QoUreU,  95  id.  327.)  The  com- 
missions on  the  profits  or  increased  value  of  the  United  States 
bonds  were  correctly  allowed.  (3  R.  S.  [5th  ed.],  179,  §  63 ; 
id.  181,  §  71,  subd.  4;  id.  182,  §  79;  MoWhorter  v.  Benson, 
1  Hop.  R,  42 ;  Wagstaff  v.  Lowerre,  23  Barb.  209.) 

Rapallo,  J.  Isaac  M.  Singer  died  July  23,  1875,  leaving 
a  will  dated  July  16,  1870,  whereby,  after  making  certain 
legacies,  he  divided  all  his  residuary  estate,  real  and  personal, 
into  sixty  equal  parts,  and  devised  and  bequeathed  six  of  said 
parts,  being  one-tenth  of  his  estate,  to  his  son  Adam  Mortimer 
Singer,  for  his  sole  and  separate  use  and  benefit. 

Adam  Mortimer  Singer  was  at  the  date  of  the  decease  of 
the  testator  an  infant  of  the  age  of  about  twelve  years. 

The  testator  directed  that  should  he  continue  to  hold,  at 
the  time  of  his  decease,  the  stock  of  the  Singer  Manufacturing 
Company,  such  stock  should,  in  no  event,  be  sold  but  should 
be  divided  by  his  executors,  as  near  as  might  be,  in  the  propor- 
tions indicated  in  the  will.  He  appointed  David  Hawley  and 
Charles  M.  Keller  executors,  and  appointed  his  executors 
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guardians  and  trustees  of  the  estates  of  such  of  his  legatees  as 
should  be  under  the  age  of  twenty-one  years  at  the  time  of 
his  decease,  to  continue  such  guardians  and  trustees  until  said 
legatees  should  respectively  arrive  at  that  age.  The  will, 
however,  contained  no  trust,  but  all  the  property  devised  and 
bequeathed  was  given  directly  to  the  legatees  named. 

The  will  was  admitted  to  probate  by  the  surrogate  of  West- 
chester county  on  the  lOtli  of  January,  1876.  The  principal 
item  of  the  property  left  by  the  testator  was  forty-one  thousand 
eight  hundred  shares  of  the  capital  stock  of  the  Singer  Manu- 
facturing Company,  the  value  of  which  was  appraised  at  $175 
per  share,  amounting  in  the  whole  to  $7,315,000,  of  which 
the  share  of  Adam  M.  Singer  was  $731,500. 

David  Hawley  qualified  as  executor,  and  as  such  rendered 
his  account  to  the  surrogate  of  Westchester  county  on  the 
12th  of  January,  1877,  and  petitioned  for  a  final  settlement 
of  his  account  as  executor.  Citations  were  duly  issued  and  a 
decree  was  made  by  the  surrogate  on  the  81st  of  October, 
1877,  finally  settling  such  account. 

The  executor  was  charged  with  $9,651,521.85  of  assets, 
including  the  forty-one  thousand  eight  hundred  shares  of  the 
stock  of  the  Singer  Manufacturing  Company,  amounting  to 
$7,315,000.  He  was  credited  with  $1,546,636.54:  for  expenses 
and  payments,  leaving  in  his  hands  the  sum  of  $8,104,885.31. 
Out  of  this  balance  he  was  allowed  $96,255  for  commissions 
for  receiving  and  paying  out  the  whole  principal. 

The  several  distributive  shares  of  the  legatees  were  ascer- 
tained, and  he  was  directed  to  retain  and  hold  in  his  hands  as 
testamentary  guardian  and  trustee  of  Adam  M.  Singer,  and  to 
be  accounted  for  by  him  as  such  testamentary  guardian  and 
trustee,  his  share  of  the  cash  assets  remaining  in  his  hands, 
and  also  one-tenth  of  the  stock  of  the  Singer  Manufacturing 
Company  left  by  the  testator,  until  said  Adam  M.  Singer 
should  become  of  age. 

In  December,  1 878,  said  Hawley  presented  to  the  surrogate 
of  Westchester  county  his  account  as  testamentary  guardian 
and  trustee  of  Adam  M.  Singer,  in  which  he  charged  himself 
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with  the  stock  and  money  found  to  be  in  his  hands  by  the 
decree  entered  by  the  surrogate  on  his  accounting  as  executor, 
and  also  all  the  dividends  and  interest  subsequently  received, 
and  he  applied  to  said  surrogate  for  a  final  settlement  of  such 
account.  A  citation  was  issued  to  Adam  M.  Singer,  who  was 
then  still  an  infant  and  residing  in  Europe,  and  a  special 
guardian  was  appointed  for  him  for  the  purpose  of  taking 
care  of  his  interest  in  that  proceeding.  A  decree  was  after- 
wards entered  by  the  surrogate  on  the  30th  of  December,  1878, 
purporting  to  finally  settle  and  allow  said  account,  and  the 
guardian  was  by  said  decree  again  allowed  full  commissions 
for  receiving  and  paying  out  the  whole  principal  received  by 
him  for  said  infant,  which  was  found  to  be  $1,040,600,  the 
commissions  amounting  to  $10,581.  The  decree  purported 
to  finally  discharge  said  Hawley  from  all  accountability, 
except  for  the  forty-one  thousand  eight  hundred  shares  of 
stock  and  the  United  States  bonds  tl^en  held  by  him. 

In  December,  1880,  the  said  Adam  M.  Singer  being  still 
an  infant,  said  Hawley  applied  again  to  the  surrogate  for  a 
judicial  settlement  of  his  accounts,  as  testamentary  guardian 
and  trustee,  from  the  date  of  the  last  accounting  and  the 
passing  of  the  same  by  the  surrogate  in  December,  1878.  He 
presented  his  account,  which  commenced  by  charging  himself 
with  the  balance  due  from  him  December  30,  1878,  being 
$1,211,344.44.  This  account  did  not,  on  its  face,  disclose  the 
fact  that  he  had  already  received  commissions,  first  as  executor 
and  again  as  testamentary  guardian,  on  the  principal  of  his 
ward's  estate.  A  guardian  ad  litem  was  appointed  for  him  by 
the  surrogate  on  this  second  accounting,  as  guardian,  and  it  is 
stated  in  one  of  the  affidavits  of  Mr.  Hawley  that  the  guardian 
who  represented  him  on  this  second  accounting  was  a  different 
person  from  the  one  who  represented  him  on  the  former 
accounting.  On  this  second  accounting,  a  decree  was  made,  on 
the  10th  of  January,  1881,  judicially  settling  his  accounts  up 
to  that  time.  By  this  decree  Mr.  Hawley  was  again  allowed 
full  commissions  for  receiving  and  paying  out  the  whole 
principal  of  his  ward's  estate,  including  the  stock  of  the  Singer 


1887.1  Mattbb  of  Hawlky.  257 

Opinion  of  the  Court,  per  Rafallo,  J. 

Manufacturing  Company,  which  commissions  amounted  to  the 
sum  of  $12,288. 

Adam  M.  Singer  having  become  of  age  on  the  25th  of 
July,  1884,  Mr.  Hawley,  in  October  of  that  year,  presented  a 
petition  to  the  surrogate  for  a  judicial  settlement  of  his 
accounts  as  testamentary  guardian  and  trustee,  and  asked  to 
be  discharged  from  all  liability  as  such.  On  the  hearing  of 
this  petition  Mr.  Singer  appeared  by  counsel  and  objections 
were  filed  to  the  accounts  rendered  by  Mr.  Hawley.  The 
account,  as  in  the  last  proceeding,  began  by  charging 
Mr.  Hawley  with  the  balance  found  in  his  hands  by  the  decree 
of  January  10,  1881,  and  it  was  objected  on  the  part  of 
Mr.  Singer,  that  the  balance  was  less  than  was  properly 
chargeable  to  Mr.  Hawley ;  that  he  had,  without  warrant  of 
law,  retained  commissions  upon  the  forty-one  thousand 
eight  hundred  shares  of  the  Singer  Manufacturing  Company's 
stock ;  that  he  had  also  retained  commissions  upon  the 
principal  for  which  he  had  accounted  on  the  accounting  of 
December  30,  1878;  and  likewise  upon  the  principal  for 
which  he  had  accounted  on  the  10th  of  January,  1881,  and 
that  the  balances  had  been  improperly  brought  down  by  reason 
of  such  acts.  On  the  hearing  of  these  objections  before  the 
surrogate,  the  decrees  upon  the  former  accountings  were 
relied  upon  by  Mr.  Hawley  as  conclusive  on  the  question  of 
his  right  to  the  commissions  charged  therein,  and  thereupon 
an  amendment  of  the  objections  was  asked  for  and  granted, 
by  which  amendment  the  contestant  claimed  that  the  cash 
balance  brought  down  was  produced  by  means  of  deductions 
from  moneys  belonging  to  the  estate  for  commissions  allowed 
to  the  guardian  and  trustee  by  the  court  on  the  two  former 
accountings,  and  that  said  two  decrees  were  without  the  juris- 
diction of  the  surrogate  to  grant,  so  far  as  the  matter  of 
commissions  was  concerned,  and  were  obtained  by  misrepre- 
sentations on  the  part  of  said  guardian  and  trustee,  and  those 
representing  him,  and  that  the  matter  of  the  commissions  as 
allowed  by  said  decrees  was  never,  in  fact,  judicially 
investigated  or  determined  by  the  surrogate. 
SicKELS— Vol.  LIX.        33 
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Under  these  objections,  the  contestant  asked  Mr.  Hawley 
whether  he  did  not  draft  the  decree  ;  whether  there  waa  any 
contest  by  the  special  guardian  on  the  first  accounting  in 
respect  to  the  amount  of  commissions ;  whether  there  was,  in 
fact,  any  argument,  or  taking  of  evidence,  in  regard  to  that 
matter.  The  same  question  was  asked  in  regard  to  the  second 
accounting;  and  whether  the  fact  was  made  known  to  the 
surrogate  upon  the  second  accounting,  when  the  matter  of  the 
computation  of  commissions  was  on  hand,  that  Mr.  Hawley 
had  already  received  full  commissions  upon  the  same  principal 
fund  for  which  he  at  that  time  asked  for  another  allowance  of 
full  commissions. 

These  questions  were  severally  objected  to  on  the  part  of 
Mr.  Hawley,  on  the  ground  that  they  were  immaterial,  irrele 
vant  and  incompetent,  and  all  the  objections  were  sustained 
and  exceptions  taken. 

The  decrees  of  Decen\ber  thirtieth  and  January  tenth,  being 
offered  in  evidence,  Mr.  Hawley  was  further  asked  whether 
on  either  one  of  the  occajsions  when  these  decrees  were  entered, 
any  statement  or  representation  was  made  to  the  court  in 
regard  to  the  contents  of  the  will  of  the  testator  respecting 
the  shares  of  stuck  of  the  Singer  Manufacturing  Company. 
This  question  was  objected  to  and  excluded.  The  surrogate 
then  proceeded  to  finally  settle  the  accounts  of  the  guardian, 
taking  as  the  basis  of  the  accounting  the  balance  found  due 
upon  the  settlement  of  January  10,  1881.  He  allowed  to  the 
guardian  no  commissions  on  the  principal  of  the  estate,  but 
only  on  such  increase  as  had  come  into  his  hands  subsequent 
to  the  last  accounting  of  January  10, 1881,  which  commissions 
amounted  to  about  $3,000,  and  he  delivered  an  opinion 
reported  in  3  Demarest's  Report,  591,  in  which  he  conclusively 
showed  that  Mr.  Hawley  was  not  entitled  to  charge,  as  guardian 
or  trustee,  commission  on  the  principal  of  his  ward's  estate 
more  than  once,  a  proposition  too  plain  for  discussion.  The 
surrogate,  in  excluding  the  testimony  offered  by  the  contestant, 
for  the  purpose  of  impeaching  the  former  decrees,  expressed 
the  opinion  that  it  was  an  endeavor  to  do,  indirectly,  what  the 
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contestant  had  attempted  to  do  directly,  referring  to  an  appli- 
cation which  the  contestant  had  made  to  open  the  decrees  of 
December  30,  1878,  and  January  10,  1881,  which  he  had 
denied  on  the  ground  of  want  of  power,  and  which  was 
afterwards  passed  upon  by  this  court  under  the  following 
circumstances.  While  tiie  accounting  of  1884,  was  in  progress, 
the  contestant  presented  a  petition  to  the  surrogate  praying 
that  the  decrees  of  December  30,  1878,  and  January  10,  1881, 
might  be  set  aside.  That  petition  set  forth  the  former  account- 
ings of  Mr.  Hawley  as  testamentary  guardian,  and  alleged  that 
the  allowances  of  commissions  made  were  erroneous,  but  made 
no  charge  of  fraud  or  misrepresentation  in  procuring  the 
decrees.  It  simply  claimed  that  the  allowances  of  commissions 
were  erroneous,  irregular,  without  warrant  of  law  and  beyond 
the  jurisdiction  of  the  surrogate  to  grant. 

The  surrogate  denied  the  petition  to  vacate  these  decrees, 
on  the  ground,  as  stated  in  his  opinion,  that  the  case  was  not 
within  section  2481  of  the  Code,  as  the  proceedings  were 
instituted  before  the  Code  of  Civil  Procedure  went  into  eflEect, 
and  that  he  had  no  power  to  grant  a  rehearing  for  errors  of 
law,  there  being  no  charge  of  fraud.  This  order  was  reversed 
by  the  General  Term  of  the  Supreme  Court  on  appeal,  the 
ground  taken  by  the  General  Term  being  that  the  decrees  of 
the  surrogate  were  void  for  want  of  jurisdiction. 

When  the  case  came  before  this  court,  it  adopted  the  view 
of  the  surrogate,  that  the  only  mode  of  review  of  the  errors 
of  law  was  by  appealj  and  that  there  being  no  fraud  or 
clerical  error  charged,  the  application  was  not  authorized  by 
section  2481  of  the  Code  of  Civil  Procedure.  The  judgment  of 
the  General  Term  was  therefore  reversed,  this  court  holding 
that  the  decrees  should  not  have  been  vacated  upon  mere  allega- 
tions in  a  collateral  proceeding,  that  some  of  the  determinations 
of  the  surrogate  were  erroneous  as  matter  of  law,  without  any 
proof,  or  even  a  suggestion  in  the  petition,  that  any  fraud  or 
clerical  error  had  been  committed,  or  the  existence  of  evidence 
newly  discovered,  or  any  other  cause  rendering  such  an  order 
proper  under  section  2481  of  the  Code  of  Civil  Procedure. 
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With  regard  to  the  objection  that  the  decrees  were  void  for 
want  of  jurisdiction,  this  court  said  in  its  opinion,  that  if  the 
views  suggested,  in  that  respect,  by  the  General  Term  were 
correct,  it  was  quite  unnecessary  to  vacate  the  decrees  for 
that  reason,  as  they  would  not  constitute  a  bar  to  any  sub- 
sequent investigation  of  the  guardian's  accounts,  but  would  be 
void. 

The  question  whether  the  decrees  can  now  be  assailed, 
when  set  up  as  a  bar  to  the  objections  made  by  the  contestant 
to  the  double  commissions  retained  by  the  guardian,  is  there- 
fore unaffected  by  our  decision  in  the  previous  case,  and  it  is 
open  to  the  contestants  to  attack  the  decrees,  thus  set  up 
against  him,  either  on  the  ground  of  fraud  or  want  of  juris- 
diction. The  charge  of  fraud  in  the  objections,  as  amended, 
is  not  specific  and  is  very  general,  but  the  exclusion  of  the 
evidence  does  not  seem  to  have  been  placed  upon  the  ground 
of  any  want  of  formality  in  the  objections,  and  it  is  question- 
able whether  it  was  necessary  to  make  specific  objections  to 
the  decrees  for  the  purpose  of  avoiding  them  by  proof  of 
fraud,  when  they  were  set  up  against  the  contestant.  {Mcmde- 
viUe  V.  Reynolds,  68  N.  T.  528,  543.) 

It  is  very  evident,  from  the  subsequent  action  of  the  surro- 
gate upon  the  subject,  that  had  the  facts  been  called  to  his 
attention,  he  would  not  have  allowed  the  commissions  on  the 
principal,  which  were  allowed  for  the  second  time  in  the 
accounting  of  January  10,  1881,  for  he  disallowed  them  in 
the  final  accounting  of  1884,  although  if  they  were  properly 
allowed  in  1881,  it  would  have  been  proper  to  again  repeat 
them  in  1884,  and  the  same  reasons  for  which  they  were 
disallowed  in  1884,  existed  against  their  allowance  in  1881. 
The  guardian  knew  that  he  had  received  these  commissions  on 
the  accounting  of  December  30,  1878,  and  if  he  knew  that  he 
was  not  entitled  to  receive  them  again  on  the  accounting  of 
January  10,  1881,  and  intentionally  withheld  from  the  surro- 
gate the  information  that  he  had  received  them  on  the 
previous  accounting,  no  one  can  doubt  that  it  would  have 
been  a  fraud  to  obtain  their  allowance  the  second  time,  by 
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concealing  the  fact  that  he  had  previously  received  them. 
The  questions  put  to  him  on  his  examination  before  the 
surrogate  in  1884,  although  not  calling  for  facts  which  would 
have  positively  proved  such  a  fraud,  yet  tended  in  that 
direction,  and  were,  in  my  judgment,  proper.  It  is  perhaps 
possible  to  conceive  that  the  guardian  may  have  supposed 
himself  entitled  to  commissions  upon  the  principal  every 
time  he  should  render  an  intermediate  account,  which  might 
be  every  year,  and,  therefore,  was  free  from  any  actual  fraudu- 
lent intent  in  claiming  them  in  1881.  That  was  a  question 
to  be  determined  on  all  the  proofs  after  they  were  in,  but 
was  no  ground  for  excluding  the  evidence.  His  insisting  on 
retaining  the  commissions,  after  he  must  have  been  advised 
by  the  subsequent  proceedings,  of  the  impropriety  of  thus 
duplicating  and  triplicating  commissions  on  the'  principal,  and 
his  strenuous  resistance  even  to  an  investigation  of  his  right 
to  them,  cannot  meet  with  our  commendation  in  a  controversy 
between  guardian  and  ward.* 

But  it  is  not  necessary  to  sustain  the  proposition  that  the 
decrees  were  properly  attacked  on  the  ground  of  fraud  in 
obtaining  them,  for  there  is  another  and  conclusive  ground 
for  alleging  error  in  the  decree  now  appealed  from. 

It  seems  to  have  been  assumed  throughout  the  proceeding 
that  Mr.  Hawley  was  a  testamentary  trustee,  and  that  the 
provisions  in  regard  to  accountings  by  testamentary  trustees 
were  applicable  to  him. 

We  think  the  assumption  unfounded.  To  constitute  a  testa- 
mentary trustee  it  is  necessary  that  some  express  trust  be 
created  by  the  will.  Merely  calling  an  executor  or  guardian 
a  trustee  does  not  make  him  such.  Every  executor  and  every 
guardian  is,  in  a  general  sense,  a  trustee,  for  he  deals  with  the 
property  of  others  confided'  to  his  cara  But  he  is  not  a 
trustee  in  the  sense  in  which  that  term  is  used  in  courts  of 
equity  and  in  the  statutes.  (  Wood  v.  Brovm^  34  N.  T.  337 ; 
Clevdcmd  v.  Whiton,  31  Barb.  544.)  It  is  said  by  Story  (2  Eq. 
Jur.,  §  1330)  that  an  attempt  has  been  made  to  sustain  the 
jurisdiction   of  the  Court  of  Chancery  over  guardians  of 
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infants  "  by  considering  guardianship  as  in  the  nature  of  a 
trust,  and  that  therefore  the  jurisdiction  has  a  broad  and 
general  foundation,  since  trusts  are  the  peculiar  objects  of 
equity  jurisdiction.  But  this  has  been  thought  an  over- 
strained refinement,  for  although  guardianship  may  properly 
be  denominated  a  trust,  in  the  common  acceptation  of  the 
term,  yet  it  is  not  so  in  the  technical  sense  in  which  the  term 
is  used  by  lawyers,  or  in  the  Court  of  Chancery." 

As  before  remarked,  the  will  of  the  testator  does  not  pur- 
port to  create  any  trust  whatever.  Nothing  is  bequeathed  to 
his  executors  upon  any  trust,  but  his  bequests  are  made 
directly  to  the  legatees  named,  in  every  instance.  He  directs 
his  executors  to  divide  his  residuary  estate  and  pay  over  the 
several  parts  or  portions  as  directed.  He  bequeaths  to  his 
son,  Adam  M.  Singer,  six  of  the  sixty  parts  into  which  he 
directs  his  residuary  estate  to  be  divided,  for  his  sole  and 
separate  use,  benefit  and  behoof  forever.  He  prohibits  his 
executors  from  selling  his  stock  *in  the  Singer  Manufacturing 
Company,  but  creates  no  trust  in  relation  to  it,  and  directs 
that  it  be  divided  by  them  in  the  proportions  directed,  as 
nearly  as  may  be,  contribution  being  made,  if  necessary,  for 
the  division.  He  then  appoints  his  executors,  guardians  and 
trustees  of  the  estates  of  such  of  the  legatees  as  are  under 
twenty-one  years  of  age  at  the  time  of  his  death,  to  continue 
such  guardians  and  trustees  until  such  legatees  shall  respec- 
tively arrive  at  full  age.  As  before  observed,  there  being  no 
trust  declared  in  the  will,  the  guardian  became  entitled  to  the 
property  by  virtue  of  his  oflSce  of  guardian,  and  the  addition 
of  the  term  trustee,  it  not  being  connected  with  any  trust, 
had  no  effect  upon  the  character  in  which  he  took  the  infant's 
share.  A  Surrogate's  Court  is  a  creation  of  the  statute,  of 
mferior  and  limited  jurisdiction.  Those  claiming  under  the 
decree  of  a  surrogate  must  show  aflBrmatively  his  authority 
to  make  it,  and  the  facts  which  give  him  jurisdiction.  In 
respect  to  accountings  by  testamentary  trustees  or  guar- 
dians, a  surrogate  takes  no  incidental  powers  or  constructive 
authority   by   implication,   which   are   not   expressly    given 
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by  statute.  ( Wood  v.  Brown,  34  N.  T.  337,  342 ;  Cra/ig 
V.  Craig,  3  Barb.  CJh.  76 ;  In  re  Woodworth,  2  id.  3;>1 ; 
In  re  Andrews,  .1  John.  Ch.  99;  BvlJdey  v.  Van  Wyck, 
5  Paige,  536.)  Under  the  Revised  Statutes  surrogates 
had  no  jurisdiction  to  settle  the  accounts  of  testamentary 
trustees.  In  the  general  enumeration  of  their  powers  in 
2  R.  S.  220  (§  1,  subd.  3)  they  are  declared  to  have  juris- 
diction to  control  the  conduct  and  settle  the  accounts  of 
executors  and  administrators  only.  An  executor,  although  a 
trustee  in  a  general  sense,  is  not  a  trustee  within  the  meaning 
of  the  statute  (  Wood  v.  Brown,  34  X.  T.  337 ;  Clevdand  v. 
Whiton,  31  Barb.  544),  and  the  general  powers  of  the  suito- 
gate  do  not  embrace  jurisdiction  over  testamentary  trustees. 
{Sa/oa>ge  v.  Olmstead,  2  Redf.  478,  483 ;  Fumiss  v.  Fumiss, 
id.  497.)  To  establish  this  jurisdiction  particular  statutes 
must  be  resorted  to. 

The  first  statute  giving  power  to  surrogates  to  settle  the 
accounts  of  testamentary  trustees  was  the  act  of  1850  (Laws 
of  1850,  chap.  272)  which  amended  2  Revised  Statutes  220, 
section  1,  subdivision  3,  so  as  to  provide  that  any  trustee 
appointed  by  any  last  will  and  testament,  or  appointed  by 
competent  authority  to  execute  any  trust  created  by  any  last 
will  and  testament,  might  from  time  to  time  render  and 
finally  settle  his  accounts  before  the  surrogate  of  the  county  in 
which  the  will  was  proved. 

This  act  was  amended  by  chapter  115  of  the  Laws  of  1866, 
by  inserting  a  provision  that  on  all  such  accountings  by 
trustees,  the  surrogate  should  allow  to  the  trustee  or  trustees 
the  same  commissions  as  were  allowed  by  law  to  executors 
and  administrators. 

Thus  far  there  was  no  provision  authorizing  the  settlement 
of  the  accounts  of  testamentary  guardians.  The  only  guardians 
over  whom  surrogates  had  jurisdiction  were  guardians 
appointed  by  a  surrogate.  Provision  was  made  for  account- 
infifs  by  guardians  thus  appointed  by  2  R.  S.,  152,  §§  11,  12, 
and  by  Laws  of  1837  (chap.  460,  §§  54,  57,  58).  By  section 
57,  guardians  appointed  by  surrogates'  courts  were  required, 
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annually,  after  their  appointment,  to  file  in  the  office  of  the 
surrogate  who  appointed  them,  an  inventory  and  account 
under  oath.  By  section  58  the  surrogate  was  required  to 
file,  and  in  the  month  of  February  in  each  year  to  examine 
all  such  accounts  and  vouchers  as  should  have  been  filed  for 
the  preceding  year.  By  section  60  the  surrogate  was  empow- 
ered to  require  a  further  account,  or,  if  dissatisfied,  to  institute 
proceedings  for  the  removal  of  the  guardian.  But  there  was 
no  provision  for  the  judicial  settlement  of  these  annual 
accounts,  and  it  was  held  in  Diaper  v.  Anderson  (37  Barb. 
168)  that  the  statute  did  not  contemplate  a  settlement  of  the 
annual  accounts,  but  that  they  were  merely  intended  to 
inform  the  court  as  to  the  manner  in  which  the  guardian  was 
discharging  his  trust ;  and  it  was  held  in  that  case  that  there 
was  no  provision  in  the  statutes  for  the  judicial  examination 
and  settlement  of  a  guardian's  accounts  during  the  continu- 
ance of  the  guardianship,  and  that  there  were  only  two  cases 
in  which  the  surrogate  had  jurisdiction  to  judicially  settle  the 
account  of  a  guardian,  ac  the  instance  of  the  guardian ;  and 
those  were  where  he  was  permitted  to  resign  his  trust,  or  was 
superseded,  and  a  new  guardian  appointed,  or  where  the 
infant  had  arrived  at  his  majority.  (See  2  R.  S.  162,  §§  11, 
12,  as  amended  by  act  of  1837.)  In  Seamom  v.  Duryea  (11 
N.  Y.  324),  the  guardian  had  been  superseded  and  was 
required  to  pay  the  balance  in  his  hands  to  his  successor. 
(See  S.  0.  10  Barb.  523.) 

By  the  Laws  of  1867  (chap.  782)  jurisdiction  was  for  the 
first  time  conferred  on  surrogates  to  settle  the  accounts  of 
testamentary  guardians.  That  act  (§  1),  gave  jurisdiction  to 
surrogates  to  compel  testamentary  trustees  and  gua/rdians  to 
render  accounts  of  their  proceedings  in  the  same  manner  as 
executors  and  administrators  and  guardia/ns  appointed  by  stick 
surrogates  were  then  required  to  account. 

By  chapter  482  of  the  Laws  of  1871  this  act  was  amended 
by  authorizing  the  surrogate  to  require  testamentary  trustees 
and  guardians  to  give  security,  and  to  remove  them  in  the 
same  manner  as  provided  by  law  for  requiring  security  from 
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and  removing  executors,  administrators  or  guardians  wppointed 
ly  9\irrogates.  The  Code  of  1880  has  substantially  re-enacted 
these  provisions,  and  added  some  that  are  new,  but  has  care- 
fullj  distmguished  between  testamentary  trustees,  testament- 
ary guardians  and  guardians  (ippainted  hy  surrogates,  and  has 
provided  a  distinct  system  as  to  accountings  by  each.  Chap- 
ter 18,  title  1,  section  2742,  declares  the  general  jurisdiction 
of  surrogates'  courts,  in  subdivisions,  in  the  same  form  as  the 
Sevised  Statutes  (2  R.  S.  220,  §  1),  but  with  additions,  and 
omitting  subdivision  8,  which  related  to  the  admeasurement 
of  dower.  Subdivision  7  gives  jurisdiction  over  guardians  of 
infants  "  and  in  the  cases  spedaHy  prescribed  hy  law  to  direct 
and  control  their  conduct  and  settle  their  accounts,"  and  con- 
cludes with  the  provision  that  "this  jurisdiction  must  be 
exercised  in  the  cases  a/nd  in  the  'manner  prescribed  by 
statute."  Title  4  of  the  same  chapter,  article  2,  provides  for 
accountings  by  executors  and  administrators.  Title  6  relates 
to  testamentary  trustees  and  provides  for  the  manner  of  their 
accounting.  Title  7,  articles  1, 2,  treats  of  guardians  appointed 
Tyy  sv/rrogates  and  accountings  by  them.  Article  3  is  entitled 
"Guardians  appointed  hy  uriU  or  deedj^  and  contains  pro- 
visions for  accountings  by  them,  which  differ  materially 
from  the  provisions  for  the  accounting  of  testamentary 
trnstees. 

The  same  distinctions  which  were  made  in  the  Revised 
Statutes,  and  the  amendments  thereto,  between  guardiam^ 
and  testamentary  trustees,  and  between  guardians  appointed 
h$  sv/rrogates  and  guardians  appointed  hy  wiU  or  deed,  are 
preserved  in  the  Code  of  Civil  Procedure.  By  section  2853, 
where  a  guardian  of  an  infant's  person  or  property  has  been 
appointed  hy  vnU  or  deed,  the  infant  or  any  relative  on  his 
behalf,  may  apply  to  the  surrogate  of  the  proper  county  to 
require  the  guardian  to  give  security,  and  by  section  2855,  on 
the  like  application,  the  surrogate  may  at  any  time  in  his 
discretion,  compel  such  a  guardian  to  render  and  file  an 
inventory  and  account  in  the  same  form  as  those  required  to 
be  filed  annually  by  guardians  appointed  hy  the  surrogates 
BioKjfiLs  —Vol.  LTX,        84 
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courts  as  prescribed  in  article  2  of  the  same  title,  and  the 
surrogate  may  also  order  such  inventory  and  account  to  be 
filed  in  the  month  of  January  in  each  year  thereafter. 
Sections  2842  to  2845  are  applied  to  these  intermediate  or 
annual  accounts  of  testamentary  guardiams^  but  there  is  no 
provision  for  issuing  citations  on  such  accountings,  or  for  the 
jud>icial  settlement  of  such  intermediate  accounts,  or  the 
allowance  of  commissions  on  such  accountings.  By  section 
2844,  the  surrogate  is  required  in  the  month  of  February  in 
each  year  to  examine  such  accounts  for  the  purposes  specified 
in  the  Code,  which  are  (§  2845)  that  if  on  such  examination 
the  interests  of  tlie  infant  appear  to  require  it,  the  surrogate 
may  order  a  further  account,  or  may  institute  proceedings 
for  the  removal  of  the  guardian.  The  provisions  of  the 
Code  are  the  same  in  substanoe  as  those  of  the  previous 
statutes,  which  were  considered  in  the  before  cited  case  of 
Draper  v.  Anderson  (37  Barb.  168),  and  which  were  therein 
held  to  be  intended  merely  to  inform  the  court  as  to  the 
manner  in  which  the  guardian  was  discharging  his  trust,  and 
not  to  confer  jurisdiction  upon  the  surrogate  to  judicially 
settle  the  guardian's  accounts  Wr/Z^  t/te guardianship  continued. 
The  provisions  of  the  Code  appear  to  be  framed  with  the 
view  of  harmonizing  with  that  decision,  and  extending  the 
jurisdiction  of  surrogates  to  the  accounts  of  testamentary  guard- 
ians, subject  to  the  same  principles  which,  under  previous 
statutes,  governed  their  jurisdiction  over  the  accounts  of 
guardians  appointed  by  surrogates.  Section  2856  empowers 
the  surrogate's  court  to  compel  a  judicial  settlement  of  the 
account  of  a  testamentary  guardian  in  any  case  in  which  it 
may  compel  a  judicial  settlement  of  the  account  of  a  guardian 
appointed  by  it,  and  section  2857  gives  to  the  decree,  made 
upon  the  judicial  settlement  of  the  account  of  a  testamentary 
guardian  as  prescribed  in  this  article  (Art.  3  of  tit.  7,  chap.  18), 
the  same  force  as  a  judgment  of  the  Supreme  Court. 

The  only  provisions  authorizing  the  judicial  settlement  by 
the  surrogate  of  the  accounts  of  a  guardian,  whether  appointed 
by  will  or  by  the  surrogate,  are  contained  in  sections  2847, 
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2848  and  2849  of  article  2  of  title  7,  and  the  last  above 
quoted  section  2857  of  article  3.  *  ' 

Section  2847  prescribes  that  a  petition  for  the  judicial 
settlement  of  a  guardian's  account  may  be  presented  to  the 
surrogate  in  three  cases  only :  First^  by  the  ward  after  he 
has  attained  his  majority.  Second,  by  the  executor,  etc.,  of  a 
ward  who  has  died.     Thirds  by  the  guardian's  successor. 

Section  2848  prescribes  that  a  petition  for  the  judicial 
settlement  of  the  accounts  of  a  general  guardian  of  an  infant's 
peTBon  may  be  presented  in  certain  cases  by  the  general 
guardian  of  the  infant's  property^  and  section  2849  provides 
that  a  general  guardian  may  petition  the  Surrogate's  Court 
for  a  judicial  settlement  of  his  accounts  and  a  discharge  from 
his  liabilities,  in  any  case  where  any  other  person  is  authorized 
by  the  i/wo  next  preceding  sections  to  petition  for  a  judicial 
settlement  of  such  accounts. 

Section  2867  applies  these  sections  to  testamerUary  gtcardians^ 
and  it  is  thus  plain  that  no  jurisdiction  is  conferred  upon  the 
Surrogate's  Court  to  judicially  settle  the  accounts  of  a  testa- 
mentary guardian,  either  on  his  own  application  or  that  of 
any  other  person,  except  in  one  of  the  three  cases  mentioned 
in  section  2847,  viz :  First,  when  the  ward  has  attained  his 
majority.  Second,  when  he  has  died.  ITiird,  when  the 
guardian  has  been  superseded  by  a  successor. 

The  rule  declared  in  Diaper  v.  Anderson  (37  Barb.  168), 
therefore,  still  prevails,  and  an  attempted  judicial  settlement 
by  a  surrogate  of  the  accounts  of  a  guardian  appointed  by  the 
surrogate,  or  a  testamentary  guardian,  made  either  before  or 
since  the  adoption  of  the  Code  of  Civil  Procedure,  but  while 
the  guardianship  continued,  is  void  for  want  of  jurisdiction. 
(See  Bulkley  v.  Vam,  Wyck,  6  Paige,  636.) 

There  is  good  reason  for  this  distinction  between  testa- 
mentary guardicms  and  testamientary  trustees.  A  trust  in  a 
will  may  endure  during  the  whole  life  of  the  beneficiary  and 
there  may  be  reasons  for  judicially  passing  and  settling  the 
accounts  of  the  trustee  from  time  to  time.  But  a  guardian- 
ship necessarily  terminates  with  the  minority  of  the  infant. 
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and  there  is  no  reason  for  judicially  settling  the  accounts  of 
the  guardian  during  the  infancy  of  the  ward,  so  as  to  conclude 
him.  When  the  infant  becomes  of  age,  or  the  guardianship 
is  otherwise  terminated  and  a  new  guardian  is  appointed,  or 
the  infant  dies,  is  the  proper  time  for  judicially  settling  the 
original  guardian's  account 

The  result  is  that  the  decrees  of  December  80,  1878,  and 
January  10,  1881,  had  no  force  or  effect  as  adjudications,  and 
all  objections  to  the  commissions  and  other  charges  in  these 
accounts  are  open  to  the  contestant.  Whatever  commissions 
are  properly  allowable  should  be  determined  on  the  final 
accounting,  according  to  the  law  existing  at  that  time  ;  and  if 
(in  view  of  sections  2738,  2850,  2856,  of  the  Code  of  Civil 
Procedure,  and  5  New  York,  430,  and  note  to  section  2738, 
a  question  which  we  do  not  now  decide),  the  guardian  is 
entitled  to  charge  commissions,  as  guardian^  on  the  principal, 
notwithstanding  that  he  received  them  as  executor^  we  think 
they  are  allowable  upon  the  stock  of  the  Singer  Manufacturing 
Company. 

The  judgment  of  the  Genei-al  Term  and  the  decree  of  the 
surrogate  should  be  reversed  and  the  matter  sent  back  to  the 
surrogate  for  a  rehearing,  without  costs  to  either  party. 

All  concur. 

Judgment  accordingly. 


Geosoe  Lahb,  Respondent,  v.  The  Mbtbopolitan  Elevated 
Bailwat  Company,  Appellant. 

In  an  action  by  an  owner  of  real  estate,  abutting  on  a  street  in  the  city  of 
New  York,  against  a  corporation  operating  an  elevated  railroad  con- 
structed over  said  street,  to  recover  damages  to  his  property  occasioned 
thereby.  HM,  that  the  doctrine  of  the  case  of  Story  v.  Neui  York 
Eleeated  Railroad  Company  (90  N.  Y.  122),  although  pronounced  by  a 
divided  court,  must  be  considered  as  stare  deems  upon  all  questions 
involved  therein,  not  only  questions  which  it  expressly  decides,  but 
such  as  logically  come  within  the  principles  therein  determined. 
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The  questions  so  detennined  stated  as  follows:  ^^.         . 

Abutters  upon  public  streets  in  a  city  are  entitled  to  such  damages  as    dl50   155 
they  may  have  sustained  by  reason  of  a  diversion  of  the  street  from 
the  use  for    which  it  was  originally  taken,  and  its  illegal  appropria- 
tion to  other  and  inconsistent  uses. 

An  elevated  railroad  in  a  street  of  a  city,  supported  by  columns  placed 
along  the  outer  line  of  the  sidewalks,  and  operated  by  steam  power,  is  a 
perversion  of  the  use  of  the  street  from  the  purposes  originally  designed, 
and  is  a  use  which  neither  the  city  authorities  nor  the  legislature  can 
legalize  or  sanction,  without  providing  compensation  for  the  injury 
inflicted  upon  property  of  abutting  owners. 

Abutters  upon  a  public  street  of  a  city,  claiming  title  to  their  premises 
by  grant  from  the  municipal  authorities,  whicli  grant  contains  a  cove- 
nant that  a  street  to  be  laid  out  in  front  of  such  property  shall  con- 
tinue forever  thereafter  as  a  public'street,  acquire  an  easement  in  the  bed 
of  the  street  for  ingress  and  egress  to  and  from  their  premises,  and,  also, 
for  the  free  and  uninterrupted  passage  and  circulation  of  light  and  air. 

The  ownership  of  such  an  easement  is  an  interest  in  real  estate,  constitute 
ing  property  within  the  meaning  of  that  term  as  used  in  the  Constitution 
of  the  State,  and  requires  compensation  to  be  made  therefor  before  it 
can  lawfully  be  taken  for  public  use. 

The  erection  and  operation  of  an  elevated  railroad  as  aforesaid  in  the 
street,  the  use  of  which  is  intended  to  be  permanent,  constitutes  a  taking 
and  appropriation  of  the  easement  by  the  railroad  corporation  rendering 
it  liable  to  the  abutters  for  the  damages  thereby  occasioned. 

Also  held^  that  no  legal  difference  exists  with  reference  to  the  interest 
acquired  by  abutting  owners  in  a  public  street  in  the  city  of  New 
York,  between  that  created  by  a  grant  from  the  municipality  with  a 
covenant  as  aforesaid,  or  that  acquired  through  a  series  of  meme  con- 
veyances from  the  original  owner  whose  property  was  taken  in  invitum 
by  ♦he  city,  by  proceedings  under  the  act  of  1813  (2  R.  L.  49,  §  177),  to 
be  held  as  prescribed  by  said  act,  *'  in  trust,  nevertheless,  that  the  same  be 
appropriated  and  kept  open  for  and  as  a  part  of  a  public  street  ♦  *  * 
forever  in  like  manner  as  the  other  public  streets  *  *  *  in  the  said 
city  are,  or  of  right  ought  to  be; "  that  said  proceedings  not  only  created 
a  valid  trust  in  the  city  which  would  preclude  it  from  any  other  use  of 
the  land  acquired  than  that  expressly  described  in  the  statute,  but,  also, 
constituted  a  contract  between  the  city  and  the  owner  which  runs  with 
the  land,  and  enures  to  the  advantage  of  each  successive  grantee  thereof 

Also  luld,  that  it  was  not  essential  to  the  acquisition  of  an  abutter's  rights 
in  the  street  that  any  land  should  have  been  originally  taken  from  him, 
as  in  ai\y  event  he  is  a  party  to  the  proceedings  to  appropriate  the  land 
for  the  same  and  liable  to  be  assessed  for  its  benefits,  and  therefore 
entitled  to  enjoy  them;  that  the  contract  created  by  the  statute  and 
proceedings  applies  to  all  persons  entitled  to  be  heard,  and  enures. 


270  Lahr  v.  Mktbopolitan  Elevated  R.  Co.  [Jan., 

Statement  of  case. 

equally  to  the  benefit  of  all,  although  they  may  be  unequally  assessed 
for  its  cost. 

Also  held  (Ruoer,  Ch<  J.;  Andrews  and  Danporth,  J  J.,  concurring),  that 
the  railroad  corporation  was  liable  for  the  operation  of  its  train  and  the 
consequences  flowing  therefrom  in  respect  to  the  manufactures  and 
distribution  in  the  air  of  gas,  smoke,  steam,  dust,  cinders,  ashes  and 
other  unwholesome  and  deleterious  substances  from  its  locomotives 
and  trains. 

No  partial  justification  of  the  damages  inflicted  by  an  unla^'f  ul  structure, 
and  its  unlawful  use  can  be  predicated  upon  the  circumstance  that  under 
other  conditions,  and  through  a  lawful  exercise  of  authority,  some  of 
the  consequences  complained  of  might  have  been  produced  without 
rendering  their  perpetrator  liable  for  damages  (Roger,  Gh.  J., 
Andrews  and  Danforth,  JJ.,  concurring). 

(Argued  October  27,  1886;  decided  February  1,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  January  4,  1886,  which 
affirmed  a  judgment  in  favor  of  plaintiff,  entered  on  a  verdict 
and  affirming  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  to  plaintiff's 
premises  abutting  on  Amity  street  in  the  city  of  New  York, 
alleged  to  have  been  caused  by  the  construction  and  mainten- 
ance of  an  elevated  railroad  over  said  street. 

Amity  street  was  laid  out  and  opened  in  1823,  under  the 
act  of  1813,  and  the  various  acts  amendatory  and  supple- 
mental thereto.  By  the  terms  of  said  act  the  fee  of  lands 
taken  for  a  street  is  vested  in  the  city  "  in  trust,  nevertheless, 
that  the  same  be  appropriated  and  kept  open  for  or  as  a  part 
of  a  public  street,  *  *  *  forever  in  like  manner  as  the 
other  public  streets  *  *  *  of  the  said  city  are  and  of 
riglit  ought  to  be." 

The  land  through  which  Amity  street  was  laid  out  then, 
belonged  to  John  Ireland.  It  was  taken  by  proceedings  m 
invitum,  and  he  was  assessed  for  the  benefit  to  hio  remaining 
lands  the  sum  of  $425,  over  and  above  the  sum  awarded  to 
him  for  the  land  taken.  By  plaintiff's  deed  he  is  bounded 
on  the  side  of  the  street.  Defendant's  railroad  is  supported 
on  iron  columns  about  fifteen  feet  high,  sixteen  by  twelve 
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inches  in  size,  placed  just  inside  the  outer  edge  of  the  side-, 
walk,  on  each  side  of  the  street.  These  support  transverse 
girders  extending  across  the  street,  and  between  them  are 
longitudinal  girders  upon  which  the  tracks  rest.  The  highest 
part  of  the  railway  structure  is  nineteen  feet  nine  inches 
above  the  surface  of  the  street,  and  the  part  of  the  structure 
nearest  to  the  building  on  plaintiff's  lot  is  distant  about  ten 
feet  therefrom.  Trains  drawn  by  locomotives,  run  by  steam, 
pass  over  the  road  at  short  intervals  during  the  day  and  night. 
Further  facts  appear  in  the  opinion. 

David  Dudley  Fi-eld^  Julien  T.  Davies  and  Edward  S. 
Hapallo  for  appellant.  Plaintiff  can  establish  no  cause  of 
action  without  proving  that  some  property  haj3  been  taken 
from  him  by  defendant.  (90  N.  Y.  143 ;  Sedgw.  on  Stat.  & 
Con.  L.  519;  Dillon  on  Mun.  Cor.  §  784;  Transp,  Co.  v. 
Chicago,  99  U.  S.  635;  O' Connor  y.  Pittsburgh,  18  Penn. 
St.  187;  Ea;tch  v.  Vermont  Cent.  R,  R,  Co.,  25  Yt.  49; 
Richardson  v.  Same,  id.  473;  Radcliff^a  Eaira  v.  Mayor, 
etc.,  4  N.  Y.  195 ;  BeUinger  v.  N.  T.  C.  R.  R.  Co.,  23  id.  42 ; 
BrooUyn  P^k  Com.  v.  Armstrong,  45  id.  234,  245.)  The 
planitiff  does  not  own  any  easement  of  light,  air  and  access  in 
Amity  street  appurtenant  to  his  lot  abutting  thereon,  nor  any 
private  right  of  property  in  the  street.  {Burbank  v.  JPay,  65 
N.  Y.  65  ;  Wheels  v.  Clark,  58  id.  270 ;  Cfilbert  El.  R.  R. 
Co.  V.  Kobbe,  70  id.  361 ;  Heyward  v.  Mayor,  etc.,  7  id.  314 ; 
People  V.  Kerr,  27  id.  188  ;  Brooklyn  P^k  Coin.  v.  Armstrong, 
45  id.  234;  Niooll  v.  iV^.  T.  cfe  E.  R.  R.  Co.,  2  Kern,  121 ; 
De  Varaigue  v.  Eox,  2  Bl.  C.  C.  95  ;  Tyler  v.  Eamm^ond,  11 
Pick.  193;  Uh.  Bur.  Ground  v.  Robinson,  5  Wheat.  21; 
Jackson  v.  Hathaway,  15  John,  447 ;  Fearing  v.  Irwin,  4 
Daly,  385 ;  English  v.  Brerman,  60  N.  Y.  609 ;  WhiU's  Bank 
Y.  Nichols,  64  id.  65 ;  Kings  Co.  F.  I.  Co.  v.  Stevens,  87  id. 
287;  S.  a,  101  id.  417.)  The  plaintiff  failed  to  prove  that 
the  acts  of  defendant  constituted  any  taking  of  his  property, 
because  he  failed  to  show  that  the  use  of  the  street  for  the 
railroad  of  the  defendant  was  other  than  a  legitimate  street 
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use.  (90  N.  Y.  168, 174 ;  Brooklyn  P'k  Com.  v.  Armstrong^ 
45  N.  T.  234 ;  Pensac.  Tel.  Co.  v.  W.  U.  Tel.  Co.,  96  IT.  S.  1 ; 
People  V.  Kerr,  27  N.  T.  188 ;  Kellinger  v.  Forty-second  St. 
R.  R.  Co.,  50  id.  206 ;  Fifth  Nat.  Bank  v.  N.  T.  El.  R.  R. 
Co.,  24  Fed.  114 ;  Board  of  Works  v.  U.  K.  Tel.  Co.,  51  L. 
T.  R.  148.)  The  plaintiff  can  recover  no  damages  occasioned 
by  the  running  of  the  trains.  {Story  v.  N.  Y.  El.  R.  R.  Co., 
90  N.  Y.  122,  146,  155,  159,  160,  161,  169-179.)  The  legis- 
lature has  the  right  to  authorize  a  steam  railroad  to  be  run 
through  the  streets  of  the  city  of  New  York,  and  if  the  road 
be  placed  upon  the  surface  of  the  street,  no  compensation 
whatever  need  be  paid  to  the  owners  of  abutting  property. 
{People  V.  Kerr,  27  N^.  Y.  188 ;  Kellinger  v.  Forty-second 
St  R.  R.  Co.,  50  id.  206;  Drake  v.  H.  R.  R.  R.  Co.,  7 
Barb.  508 ;  Green  v.  Same,  65  How.  Pr.  154 ;  WillUmia  v. 
iY.  Y.  C.  R.  R.  Co.,  16  N.  Y.  97 ;  Craig  v.  Rochester  City 
cfe  R.  R.  R.  Co.,  39  id.  404 ;  Washington  County  v.  P.  P. 
i&  C  I.  R.  R.  Co.,  68  id.  591 ;  Corey  v.  B.  C.  <&  N.  Y.  R. 
R.  Co.,  23  Barb.  482  ;  L.i&O.  R.  R.  Co.  v.  Applegate,  8  Dana, 
[Ky.]  289 ;  ^.  cfe  iV^.  R.  R.  Co.  v.  Ga/rside.  10  Kan.  552 ; 
Moses  V.  P.  Ft.  W.  <&  C  R.  R.  Co.,  21  111.  516 ;  Dwenger  v. 
C  (&  G.  T.  R.  Co.,  98  Ind.  152;  MUbum  v.  C.  of  C.  R. 
<&CL(&  N.  R.  R.  Co.,  12  la.  246,  260;  C.  L.  R.  R.  Co. 
v.  Cohen,  50  Ga.  451 ;  Crowley  v.  Davis,  63  Cal.  460.)  As 
the  legislature  can  authorize  a  railroad  to  run  upon  the  surface 
of  the  street  without  compensation  to  abutting  property 
owners,  much  more  can  they  authorize  one  running  above  the 
surface  and  in  no  way  interfering  with  the  ordinary  use  of  the 
street  for  street  purposes.  {Bloodgood  v.  Mohawk  R.  R.  Co., 
18  Wend.  31 ;  PeopU  v.  Flagg,  46  N.  Y.  401 ;  People  v. 
Smith,  21  id.  595;  Taylor  v.  Georgetown,  6  Wheat.  59; 
People  ex  rd.  Griffin  v.  Mayor,  etc.,  4  N.  Y.  415 ;  Smith  v, 
Washington,  20  How.  135 ;  People  v.  N.  Y  C  <&  H.  R.  R.  R. 
Co.,  28  Hun,  543  ;  People  v.  Kerr,  27  N.  Y.  188 ;  Kellinger 
V.  Forty'Sec(md  St.  R.  R.  Co.,  50  id.  206 ;  City  of  Clinton  v. 
R.  R.  Co..  24  Ta  455;  Barney  v.  Keokuk,  94  TJ.  S.  824; 
Miott  V.  F.  <&  W.  R.  R.  Co.,  32  Conn.  579 ;  Moses  v.  R.  R. 
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Co.,  20  111.  522;  Ind.  R,  R.  Co.  v.  Hawley,  67  id.  439; 
Stetson  Y.R.  B.  Co.,  75  id.  74 ;  Hutchinson  v.  Pal.  R.  R,  Co., 
7  TS'.  J.  Eq.  75 ;  TranspH  Co.  v.  Chicago,  99  U.  S.  635 ;  R, 
R.  Co.  V.  Ga/rside,  10  Kan.  632 ;  Brown  v.  Duplessis,  14  La. 
842  ;  Lesery  v.  R.  R.  Co.,  51  Cal.  194 ;  WaUis  v.  P.  <£  JT. 
R.  R.  Co.,  6  Whart.  25 ;  Dillon  on  Mun.  Cor.,  §§  723,  725, 
726;  90  N.  Y.  170.)  Claims  against  a  corporation,  arising 
out  of  its  exercise  of  the  powers  conferred  upon  it  by  the 
legislature  are  confined  to  claims  for  taking  property  without 
making  compensation,  or  for  damages  by  reason  of  negligence 
or  misconduct  in  the  exercise  of  those  powers.  (Pierce  on 
Railroads  [1st  ed]  197-198 ;  Bellinger  v.  iVT.  Y.  C  R.  R., 
23  N.  T.  42 ;  Radclifs Ecr.  v.  Mayor,  etc,, 4:  id.  196  ;  Gould 
V.  JUr.  Y.  C.  R.  R.  Co.,  6  id.  622 ;  People  v.  Kerr,  27  id.  193  ; 
Brieson  v.  S.  I.  R.  Co.,  31  Hun,  112)  No  evidence  should 
have  been  admitted  of  emission  of  gas,  odors,  cinders,  etc., 
from  defendant's  locomotives,  and  no  damage  occasioned 
thereby  should  have  been  recovered  because  plaintiff  can  have 
no  property  in  the  street,  consisting  of  a  right  appurtenant  to 
his  land  to  have  pure  or  unpolluted  air  furnished  to  his  house 
from  the  street.  {Dark  v.  Johnston,  h^Yenn.  St.  1^^\  Oliver 
V.  Hook,  47  Md.  301 ;  HiU  v.  Nipper,  2  H.  &  C.  121 ;  Keppe 
V.  Bailey,  2  Myl.  &  K.  535 ;  Goddard's  Law  of  Easements 
[Bennett's  ed.]  28,  29, 33 ;  Sampson  v.  Savage,  1  C.  B.  [N.  S.] 
347;  Met.  Ass.  v.  Petch,  5  id.  604;  CadgiU  v.  Moore,  9  C. 
B.  364 ;  Hewlins  v.  Shippojn,  5  B.  &  C.  229 ;  Ram^eley  v. 
Midland,  etc.,  L.  R.,  3  Ch.  App.  310 ;  Bliss  v.  HaU,  4  Bing. 
[N.  C]  186;  Crump  v.  Lampert  L.  R.  3  Eq.  413.)  To 
determine  whether  or  not  the  acquisition  of  land  for  a  street 
by  the  city  under  the  act  of  18f  3,  has  resulted  in  the  existence 
of  any  easements  or  rights  in  the  street  belonging  to  the 
owners  of  abutting  lands,  is  a  matter  of*  construction  of  the 
act.  {Heyward  v.  May(yr,  etc.,  7  N.  Y.  314  ;  Brooklyn  Pk. 
Com.  V.  Armstrong  46  id.  234,  243.) 

Damd  Dudley  FiM  for  appellant.     The  decision  in  Story 
V.  Nevo  York  Elevated  Railroad  Company.  (90  TsT.  T.  122), 
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does  not  make  a  precedent  which  must  be  followed  in  subse- 
quent cases  diflEering  in  circumstances.  {Christy^s  Case^  3 
How.  [U.  8.]  292;  BuOer  v.  Vcm  Wyok,  1  Hill,  438; 
People  V.  Brooklyn^  9  Bos.  543  ;  Ca/rroU  v.  Leasee  of  CarroU^ 
16  How.  [U.  S.]  287;  Tapner  v.  MerloU,  Willes,  177; 
Evans  V.  SoUy^  9  Price,  541.)  It  was  erroneous  to  admit  in 
evidence  the  opinions  of  the  witnesses  produced  as  experts, 
because  such  witnesses  were  not  qualified  within  the  rules  of 
evidence  to  state  their  opinions  as  proof  in  the  cases.  {Dole 
V.  Johnaouj  50  K  H.  462;  Jones  v,  TuckeTy  41  id.  548; 
1  Greenl.  Ev.  [Redf.  Ed.]  §  440  a;  Carter  v.  Boehm,  1 
Smith's  L.  C.  286 ;  Pothier's  Civ.  Proc.,  chap.  3,  art.  3,  §  1 ; 
Boardmam  v.  Woodman^  47  N.  H.  134 ;  Beard  v.  Kirk^  11 
id.  400 ;  Payn  v.  Parker^  40  id.  59 ;  Luni/ng  v.  State  of 
Wisconsinj  1  Chandler  [Wis.],  183 ;  Lincoln  v.  Inhabita/rUs 
of  Bane,  5  Cush.  590 ;  Clark  v.  Rockland  Water  Co.^  62  Me. 
76,  77 ;  Heald  v.  Thing,  45  N.  H.  394 ;  Clay  v.  Clay,  2 
Iredell,  78 ;  Norman  v.  WMs,  17  Wend.  136 ;  Bell  on  Expert 
Testimony,  11,  12;  Flyrvt  v.  Bodenhamer,  80  N.  C.  206, 
Wiggins  v.  WaUace^  19  Barb.  338 ;  Nelson  v.  Sun  Mut.  Ins. 
Co,,  71  N.  Y.  543.)  The  incidental  damages  due  to  the  main- 
tenance and  operation  of  the  road,  such  as  those  caused  by 
odors,  noise,  cinders,  etc.,  do  not  constitute  a  taking  of 
property,  and  must  not  be  included  by  commissioners  in 
their  award.    {In  re  N.  T.  El  R.  R.  Co.,  36  Hun,  427.) 

Jvlien  T,  Davies  for  appellant.  The  plaintiif  failed  tcu 
prove  that  the  acts  of  defendant  constituted  any  taking  of  her 
property,  or  that  the  injuries  complained  of  were  due  to  a 
taking  of  property,  for  there  is  no  evidence  that  the  placing 
in  the  street  of  the  railroad  structure  described  in  this  action 
was  a  use  of  the  street  in  excess  of  its  legitimate  street  use. 
(Story  V.  N.  Y.  EL  R.  R.  Co.,  90  N.  Y.  143, 163, 168,  174 ; 
Eadcliff  V.  Mayor,  etc.,  4  id.  195  ;  Bellinger  v.  N.  Y.  C.  R. 
R.  Co.,  23  id.  42 ;  People  v.  Kerr,  27  id.  188 ;  Kellinger  v. 
Eoriy-second  St.  R.  R.  Co..  50  id.  206.)  It  is  essential  to  a 
recovery  that  plaintiff  should  found  his  action  upon  a  taking 
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of  property,  for,  by  the  established  law  of  the  State,  the 
legislature  may  authorize  the  construction  of  works  of  a  public 
nature,  without  requiring  compensation  to  be  made  to  persons 
who  may  suffer  damages  occasioned  by  the  construction  or 
operation  of  such  works,  in  fcase  no  property  of  such  persons 
be  actually  taken  or  appropriated.  {Radcliff  v.  Mayor,  etc., 
4  K  Y.  195 :  Bellinger  v.  N.  Y.  C,  R,  E.  Co.,  23  id.  42 ; 
Smith  V.  Washi/ngton,  20  How.  [U.  S.]  136;  O'Cormor  v. 
Pimhurghy  18  Penn.  187 ;  People  v.  Kerr,  27  N.  Y.  188 ; 
EeUinger  v.  Forty-second  St,  R.  R,  Co.,  50  id.  206 ;  Oreen 
V.  N.  T.  a  R.  R.  Co.,  65  How.  Pr.  154.)  The  amount  of 
the  damage  was  not,  in  this  instance,  a  fact  which  the  laws  of 
evidence  applicable  to  the  case  would  allow  the  jury  to  infer 
from  the  general  facts  presented.  The  usual  rule,  that  the 
amount  of  damage  must  be  proved,  applied  to  this  case. 
{Leeds  V.  Met.  Gaa-Light  Co.,  90  N.  Y.  26 ;  Eaughhirk  v. 
D.  dk  H.  C  Co.,  92  id.  224 ;  Bogert  v.  Burkhalter,  2  Barb. 
525 ;  Squier  v.  Gould,  14  Wend.  159 ;  Chamberlaine  v.  C. 
c&  B.  Co.,  1  Exch.  R.  870  ;  Rickett  v.  Met.  R.  R.  Co.,  L.  R. 
[2  H.  of  L.  App.  Cas.]  175.)  No  evidence  should  have  been 
admitted  as  to  the  annoyance  due  to  the  noise  of  the  cars,  and 
the  emission  of  gas,  odors,  cinders,  etc ,  from  the  locomotives, 
and  no  damage  occasioned  thereby  should  have  been  recovered 
because  plaintiff  had  no  property  right  in  the  street  consist- 
ing of  a  right  or  easement  appurtenant  to  her  land  to  have 
the  street  free  from  noise,  or  to  have  pure  and  unpolluted 
»  air  furnished  to  her  house  from  the  street ;  and  this,  irre- 
spective of  the  question  whether  or  not  the  running  of  the 
trains  is  properly  a  street  use  of  the  roadway.  {Brake  v.  E. 
R.  R.  R.  Co.,  7  Barb.  646,  647;  Barney  v.  Keokuk,  94  U. 
S.  324,  840 ;  PeopU  v.  Kerr,  27  N.  Y.  188,  196,  202 ;  Story 
V.  N.  T.  El.  R.  R.  Co.,  90  id.  122 ;  Gfreene  v.  H.  R.  R.  R. 
Co.,  65  How.  Pr.  154 ;  Hill  v.  Tupper,  2  Hnrl.  &  Colt.  121 : 
Keppel  V.  Badley,  2  Myl.  &  K.,  536 ;  Goddard's  L.  of  Eas. 
[Bennett's  ed.]  28,  33 ;  Simpson  v.  Savage,  1  0.  B.  [N.  S.] 
347;  Met.  Ass^n  v.  Petch,  5  id.  604,  512;  KadgiU  v.  Moor, 
9  id.  364 ;  Hewlvns  v.  Shippam,  5  B.  &  C.  221 ;  Rangeley 
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V.  Midland,  etc.,  L.  R.  [3  Cb.  App.]  310;  Bliss  v.  Hall,  4 
Bing.  [N.  C.  ]  186;  Crump  v.  Lambert,  L.  R.  [3  Eq.]  413, 
In  re  N.  T.  EL  R  R.  Co.,  36  Hun,  427,  434.)  It  was 
erroneous  to  admit  evidence  of  inconvenience  or  damage 
incidental  to  the  running  of  the* trains  through  the  street  past 
the  premises  of  plaintiff,  because  the  operation  of  the  trains, 
considered  alone  and  separately  from  the  erection  of  the  struc- 
ture, was  a  legitimate  street  use  of  the  street  to  which  all 
easements  appurtenant  to  the  abutting  land  were  subject  and 
subordinate.  The  plaintiff's  recovery  should  not  have 
included  any  damages  due  to  the  interference  with  light  or 
the  emission  of  odors,  etc.,  occasioned  by  the  passage  of  trains. 
{Raddiff'a  Eoir.  v.  Mayor,  etc.,  4  N.  Y.  195 ;  Story  v.  iT.  Y 
El.  R.  R.  Co.,  90  id.  154,  168 ;  People  v.  Eerr,  27  id.  188 ; 
Kdlinger  v.  Forty-second  St.  R.  R.  Co.,  50  id.  206 ;  Ba/mey 
V.  Keokuk,  94  U.  S.  324 ;  City  of  Clinton  v.  R.  R.  Co.,  24 
la.  455 ;  Taylor  v  Mam,.  R.  R.  Co.,  50  N.  Y.  Supr.  Ct.  311 ; 
arem  v.  H.  R.  R.  R.  Co.,  65  How.  Pr.  154;  Fifth  Nafl 
Bk.  V.  N.  Y.  El.  R.  R.  Co.,  MS. ;  Plant  v.  Z.  /.  R.  R. 
Co.,  10  Barb.  26 ;  Adam^  v.  S.  ds  W.  R.  R  Co.,  11  Barb. 
414,  450 ;  Drake  v.  R.  R.  R.  R.  Co ,  7  id.  508.) 

Edward  S.  Rapallo  for  ai)pellant.  Although  an  easement 
can  only  be  acquired  or  transferred  by  a  grant,  it  can  be  lost 
or  destroyed  without  any  conveyance  or  grant,  differing  in 
this  respect  from  land  itself.  {LaMimsr  v.  Li/Germore,  72 
N.  Y.  174,  182.)  This  whole  litigation  relates  not  to  the 
value  of  property  acquired,  but  to  the  amount  of  consequen- 
tial damages  claimed  to  be  occasioned  by  the  alleged  destruction 
of .  rights,  and  consist  of  the  depreciation  in  the  fee  value  of 
the  premises  which  must  be  satisfied  by  one  recovery, 
{Nicklin  v.  WiUiams,  Exch.  Rep.  [H.  &  G.]  259 ;  Benomi 
V.  Backhmcse,  1  E.  B.  &  E.  Q.  B.  622,  638,  640,  641,  654 ; 
9  H.  of  L.  Cases,  503  ;  L.  R.  3  Q.  B.  Div.  389,  393,  394,  899 ; 
MitcheU  V.  D.  cfe  M.  C.  Co.,  L.  R.  14  Q.  B.  Div.  125,  134; 
Van  Zandt  v.  Mayor,  etc.,  8  Bosw.  375,  388 ;  Langdon  v. 
May(yr,  etc.,  93  N.  Y.  129;  B.  cfe  P.  Co.  v.  Reav&y,  42  Md. 
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117;  Fowle  v.  iT.  IT.  R,  R.  Co.,  107  Mass.  352;  Chicago  v. 
Stein,  75  111.  41 ;  UIvm  v.  N.  T,  C  cfe  //.  R,  R.  R,  Co., 
101  N.  Y.  98;  C.  cfe.  O.  C.  Co.  v.  Hitchings,  65  Me.  140; 
Baldwin  v.  CalUna,  10  Wend.  169;  Mahon  v.  N  T,  C, 
24  N.  Y.  658.)  Neither  trespass  nor  ejectment  lie  for  inter- 
ference with  an  easement.  {Apjplegate  v.  Morse,  7  Lans. 
59 ;  Bryam.  v.  Wliiatler,  8  Barn.  &  Cress.  288 ;  Wilson  v. 
Wilson,  2  Vt.  68 ;  Mainwa/ring  v.  Giles,  5  Bam.  &  Aid. 
361  ;  Clark  v.  School  Board,  L.  R.  9  Ch.  Ap.  120.)  When 
the  value  of  the  land  and  the  consequential  damages  due  to 
the  taking  or  separation  have  been  estimated,  it  was  not 
proper  for  the  commissioners  to  consider  whether  the  land 
taken  was  afterwards  to  be  occupied  for  a  railroad  or  not. 
{ATbamf  R.  R.  Co.  v.  Lansing,  16  Barb.  68 ;  Canandmgua 
dk  N.  F.  Co,  V.  Payne,  16  Barb.  273 ;  Troy  <&  B.  R,  R.  Co.  v. 
J^orth  T.  Co.,  16  Barb.  100;  Matter  of  Prospect  Park,  13 
Hun,  345 ;  Blxich  River  dk  M.  Co.  v.  Barnard,  9  Hun,  104. 
Matter  of  N.  T,  El.  R.  Co.  v.  Story,  36  Hun,  427,  434; 
Met.  Bd  of  Works  v.  McCarthy,  L.  R.  7  H.  of  L.  243 ;  Cale^ 
donian  R  v.  OgiVoy,  2  Macq.  Rep.  II.  of  L.  229 ;  Ricket  v. 
Met.  R.  Co.,  L.  B  2  H.  of  L  175.) 

IngUs  Stuart  for  respondent.  Plaintiff  had  a  cause  of  action. 
As  abutting  owner  she  had  an  easement  right  in  West  Third 
street  to  light,  air  and  access.  {Peyser  v.  Met  El,  R,  Co., 
12  Daly,  70  ;  arafton  v.  B.  dk  0.  R.  R,  Co,,  22  Fed.  R.  309  ; 
Rensselaer  v.  Leopold,  106  Ind.  30.)  This  railroad  does  not 
lie  within  the  description  laid  down  in  the  surface  case  as 
being  a  street  use.  {People  v.  Kei^,  27  N.  Y.  188, 193,  209 ; 
KeUi/nger  v.  FaHy-second  St.  R.  R.  Co.,  50  id.  208.)  'There  is 
nothing  in  defendant's  charter  to  place  it  within  the  description 
of  the  surface  cases.  {Copel/mdv.  Mem,  i&  Char.  R.  R.  Co.^ 
3  Woods,  60,  66;  Coe  v.  C  Z.  dk  C.  R.  R.  Co.,  6  Am.  L. 
Reg.  27 ;  Permingfxm  v.  Coose,  2  Cranch,  33 ;  Henderson  v. 
R.  R.  Co.,  78  N.  Y.  378.)  The  use  of  the  structure  was  not 
a  street  use  so  far  as  to  draw  a  distinction  between  the  run- 
ning of  trains  and  the  structure  itself.     The  action  stood  in 


278  Lahb  v.  Metropolitan  ISlbvated  tl.  Co.  [Jan.j 

Statement  of  case. 


place  of  a  condemnation  pro^jeeding.  ( Uline  v.  N.  Y.  C.  <6 
R.  R.  R.  R.  Co.,  101 N.  Y.  98.)  The  rule  in  this  State  considers 
both  railroad  operations  on  such  proceedings.  {In  re  Utica 
R.  R.  Co.,  56  Barb.  456;  In  re  R.  R.  Co.  v.  Jvdge,  15 
Hun,  63 ;  In  re  City  of  Rochester,  40  id.  588 ;  In  re  N.  Y. 
El  R.  R.  Co.,  36  id.  427 ;  Bellmger  v.  N.  Y.  C.  R.  R.  Co., 
23  K  Y.  42;  In  re  TJ.  C.<&S.  V.  R.  R.  Co.  v.  Menvng,  56 
Barb.  456.)  There  was  no  necessity  for  beginning  by  taking 
out  an  injunction  against  the  trains.  {Troy,  etc.  R.  R. 
Co.  V.  R.  Co.,  86  N.  Y.  128;  1  Bouv.  L.  Diet.  [4th  ed.] 
457.)  A  hereditament  is  real  estate,  and  can  only  be  con- 
veyed as  real  estate  is  conveyed,  viz.,  by  grant.  (1  R.  S., 
750  §  10;  2  Wash,  on  Real  Property,  §  25;  Chap.  115, 
p.  125,  Laws  of  1807 ;  Henderson  v.  R.  R.  Co.,  78  N.  Y. 
423.)  Industries  lawful  in  themselves  are  subjects  for  damage 
when  they  injure  others,  and  it  is  for  the  jury  properly 
instructed  by  the  court,  to  say  when  they  do  or  do  not. 
{Hutchina  v.  Smithy  63  Barb.  299 ;  Campbell  v.  Seanian,  63 
N.  Y.  299 ;  Carhart  v.  A.  G.  L.  Co.,  22  Barb.  297;  Add.  on 
Torts,  192;  Fish  v.  Dodge,  4  Denio,  311.)  The  rule  in 
other  States  and  in  England  is  the  same  as  our  rule.  (  Walker 
V.  R.  R.  Co.,  103  Mass.  15 ;  SomerviUe,  etc.  R.  R.  Co.  v. 
Doughty,  22  N.  J.  L.  495 ;  R.  R.  Co.  v.  RiU,  56  Penn.  St. 
460 ,  L.  0.i&  W.  Co.  V.  Moyer,  99  id.  615 ;  Pejin.  R.  R. 
Co.  V.  Duncan,  111  id.  352 ;  Rigney  v.  City  of  Chicago,  102 
HI.  64.)  A  railroad  or  other  public  work  is  liable  to  make 
compensation  for  the  deterioration  in  the  value  of  property 
caused  by  smoke,  loss  of  privacy,  jarring  and  increase  of  dust 
and  noise,  and  any  interference  with  the  easement  of  access. 
{In  re  S.  T.  <&  A.  R.  Co.,  33  L.  J.  [Q.  B.]  251 ;  Dulce  of 
Buccleuch  V.  Met.  B^d.  <?/*  TT.,  5  H.  of  L.  Cas.  418 ;  Regina 
V.  Essex,  Eng.  L.  R.  [14  Q.  B.]  Div.  753 ;  Grafton  v.  B.  & 
O.  R.  R.  Co. ;  Zweig  v.  Same,  21  Fed.  Rep.  309  ;  Mollandin 
V.  R.  R.  Co.,  14  id.  394 ;  Setzler  v.  P.  S.  V.  R.  R.  Co.,  112 
Penn  St.  50.)  It  was  proper  to  sue  for  the  permanent  dam- 
ages and  not  for  the  daily  loss.  {Bla7bcha.rd  v.  City  of 
Kansas,  16  Fed.  Rep.  444.) 
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O.  Willett  Vcm  Nest  for  the  New  York  National  Exchange 
Bank  and  other  property-owners.  Successive  actions  of  tres- 
pass or  trespass  on  the  case  must  be  brought.  (  Uline  v.  N. 
Y.  a  101  N.  Y.  98 ;  Brakken  v.  Minn.  29  Minn.  41 ;  Sher- 
man  v.  Milwaukee^  40  Wise.  645  ;  Oumherlajid  v.  Hitckingg, 
65  Me.  140 ;  F(yrd  v.  Santa  Oruz,  59  Cal.  ^90 ;  1  Sedgw,  on 
Measure  of  Dam.  296  [7th  ed.  note  a]  ;  Arnold  v.  N,  Y.  G. 
a.  R.  Co.  55  N.  Y.  661.)  The  plaintiff  has  an  interest  in 
the  street  which  must  be  paid  for.  {Drucker  v.  Manhattan  Co.y 
61  J.  &  S.  429 ;  Taylor  v.  Met.  50  id.  311 ;  Irelatid  v.  Met. 
32  Abb.  L.  J.  490,  491 ;  Dovaaton  v.  Payne,  2  Smith  L.  C; 
145 ;  Street  R'y  v.  Cwnminaville,  14  O.  St.  546 ;  Mahady  v. 
Bvshmck,  91  N.  Y.  153.)  The  plaintiff  can  recover  for 
injury  by  smoke  and  noise,  loss  of  privacy,  etc.  (Laws  of  1850, 
chap.  140,  §  18  ;  Sixth  Ave.  R.  R.  Co.  v.  Kerr,  72  N.  Y  333  ; 
In  re  Comers,  56  id.  153-157;  Bloodgood  v.  Moltawk,  18 
Wend.  19  ;  People  v.  Hmadale,  2  Johns.  190 ;  1  Sedg.  M,  of 
Dam.  [7th  ed.]  34,  129,  291;  EhrgoU  v.  Mayor,  etc.,  96 
N.  Y.  281 ;  Elizahethtown  v.  Cmtha,  10  Bush.  383 ;  Emery 
V.  Lowell,  109  Mass.  197 ;  III.  C.  R.  R.  Co.  v.  GrabiU,  50 
111.  241 ;  Henderson  v.  K  Y.  C.  R.  R.  Co.,  78  N.  Y.  433 ; 
Erands  v.  SchoeUkopf,  53  id.  152 ;  Brakken  v.  Minneapolis, 
31  Minn.  45 ;  Argotsinger  v.  Vines,  82  N.  Y.  308 ;  Beir  v. 
Cooke,  22  Week.  Dig.  121.)  In  condemnation  proceedings 
where  the  railroad  is  acting  under  legislative  authority, 
and  is  not  a  wrongdoer  the  rule  of  damages  is  usually  the 
same.  '  {In  re  Utica,  56  Barb.  464;  Bangor  v.  McComh, 
60  Me.  290 ;  Adden  v.  Rail/road,  55  N.  H.  413 ;  Keithshurg 
V.  East,  79  111.  290 ;  Little  Rock  v.  AlXm,  41  Ark.  431 ; 
Kwnsas  City  v.  Kregd,  32  Kan.  608 ;  Pittsbv/rg  v.  Bentley, 
88  Penn.  St.  178;  Bucdmch  v.  Met.  L.  R,  5  H.  L.  458: 
Lafayette  v.  Murdock,  68  Ind.  137;  Golmll  v.  St.  Paul, 
19  Minn.  283 ;  In  re  New  York,  15  Hun,  63 ;  In  re  N.  Y, 
W.  S.  (bB.  R.  R.  Co,  29  id.  611 ;  In  re  Prospect,  13  id.  345  ; 
16  id.  261 ;  In  re  N.  Y.  W.  S.  db  B.  R.  R.  Co.  35  id.  262; 
In  re  N.  Y.  L.  <&  W.  R.  R.  Co.  27  id.  151;  In  re  N.  Y. 
W.  S.  A  B.  R.  R.  Co,  id.  537.)*    The  same  rule  is  applied  in 
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taking  easements  as  in  taking  absolute  control  of  part  of  a 
piece  of  property.  {In  re  Poughkeepsie^  63  Barb.  151 ;  7h 
re  Boston^  31  Huu,  461.)  Each  cinder  is  a  trespass  as  much  as  if 
the  defendant  poured  water  into  the  houses.  {Maira  v.  Man- 
haMan,  89  N.  Y.  498 ;  Seifert  v.  Brooklyn,  101  id.  136 ;  Caro 
V.  Met  EL  R'y,  46  J.  &  S.  165 ;  Trustees  v.  Thatcher,  87  N.  Y. 
311  ;  Gale  on  Easements,  483.)  No  distinction  can  be  made 
between  the  trains  and  the  structure.  {Mahady  v.  Bushwick, 
91  N.  Y.  153.)  A  surface  horse  car  being* hardly  distinguish- 
able from  an  ordinary  carriage,  is  a  street  use  of  a  street  in  a 
large  cit}-.  {Kellinger  v.  Forty-second  Street,  50  N.  Y.  206 ; 
Craig's  Case,  39  id.  414 ;  EUioU  v.  Fairhaven,  32  Conn.  586 ; 
Hinchman  v.  Patterson,  17  N.  J.  Eq.  75  ;  Texas  v.  Rosedale, 
22  Am.  R'y  Cas.  160 ;  Eichds  v.  EvansviUe,  78  Ind.  267 ; 
Jersey  v.  Jersey,  20  N.  J.  Eq.  67 ;  Hanley  v.  Davenport,  54 
la.  475 ;  Brown  v.  Duplessis,  14  La.  An.  854.;  A  surface 
steam  car  being  clearly  distinguishable  from  a  carriage  because 
it  emits  smoke  and  creates  noise  is  not  a  street  use  of  a  street. 
(  Williams  N.  Y.  C  E,  R,  Co.,  16  N.  Y.  97;  78  id.  423; 
Wager  v.  Troy,  25  id.  526 ;  Mahon  v.  N,  T.  G.  R.  R.  Co., 
24  id.  658 ;  Trustees  v.  Hill,  3  Hill,  567 ;  In  re  Lewis,  2  Wend. 
472.)  An  adjoining  owner  has  a  right  to  have  a  street  kept 
unobstructed  above  the  level  of  the  pavement  except  by  such 
movable  vehicles  as  have  a  reasonable  height  and  are  not 
objectionable  in  causing  noise  and  in  emitting  smoke,  steam, 
etc.  {Story  v.  N.  T.  EL  R,  Co.  90  N.  Y.  122;  Mahady 
V.  Bushwiok,  91  id.  153.)  Any  law  which  destroys  property 
or  its  value,  or  takes  away  any  of  its  essential  attributes 
deprives  the  owner  of  his  property.  {CMf  v.  FvUer,  63 
Tex.  467;  Langdon  v.  Mayor,  etc.,  93  N.  Y.  129;  In  re 
Eleventh  Ave.  81  id.  436;  Sixth  Ave.  v.  Eerr,  72  id.  330.) 

John  E.  Parsons,  Joseph  H.  Ghoate,  John  W.  Pvrsson, 
A.  P.  i&W.  Man,  J.  E.  Burrill,  Brovmell  <&  Lathrop,  G.  A. 
Davison  for  property  owners.  The  Story  Case,  although 
decided  by  a  divided  court,  became  the  law  of  the  land.  {In  re 
Gil.  EL  R.  R.  Co.,  70  N.  Y.  361,  376 ;  In  re  N.  T.  El  R. 
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R.  Co..  id.  327.)  Only  such  an  estate  can  be  taken  from  a 
property  owner  in  invitum,  as  is  necessary,  or  perhaps  as 
shall  be  deemed  by  the  legislature  to  be  necessary  for  the 
public  use.  {In  re  AVbaiiy  St.,  11  Wend.  149  ;  In  re  Cherry 
/S^.,  19  id.  659.,  667;  Emhwry  v.  Conner ,  3  Comst.  511; 
Heyward  v.  Mayor,  etc,,  3  Seld.  314) 

Edward  £,  Whitney  for  property  owners.  The  right  to 
complain  of  a  steam  railway  line  in  a  city  street,  so  far  as  it 
rests  on  constitutional  principles,  is  not  confined  to  owners  of 
the  fee  of  the  street.  {R.  R.  Co.  v.  Sehurmie?',  7  Wall.  272, 
289 ;  Fcmnmg  v.  Osborne,  34  Hun,  121 ;  Cogswell  v.  N.  T,, 
N,  II  &  II  R.  R.  Co.,  103  K  Y.  10:  Story  v.  N.  Y  El. 
R.  R.  Co.,  90  id.  158, 159, 171-175  ;  Inre  lewis  St.,  2  Wend. 
472 ;  livingston  v.  Mayor,  etc.,  8  id.  85  ;  Wyrnan  v.  Mayor, 
etc.,  11  id.  486  ;  In  re  FurrmmSt,  17  id.  650,  661,  662  ;  Inre 
Thirty-second  St.,  19  id.  128;  In  re  Thirty-ninth  St.,  1  Hill, 
191 ;  In  re  N.  T.  El.  R.  R.  Co.,  36  Hun,  427;  Drake  v. 
E.  R.  R.  R.  Co.,  7  Barb.  508,  537,  555,  556,  557-559  ;  Wil- 
liains  V.  N.  Y.  C.  R.  R.  Co.,  16  N".  Y.  97,  101 ;  Greene  v. 
N.  Y.C.&II  R.  R.  R.  Co.,  12  Abb.  [N.  C]  124;  Critten- 
den V.  Wilson,  5  Cow.  165 ;  Trans.  Co.  v.  Chicago,  99  U.  S. 
685,  640;  2  Rapalje  &  Lawrence,  L.  Diet.  885.)  The  ele- 
vated steam  railroad  cannot  constitutionally  be  authorized  in 
Amity  street  without  compensation,  and  it  has  not,  in  fact, 
been  so  authorized.  {Story  v.  JV.  Y.  El.  R.  R.  Co.,  90  N.  Y. 
147-149;  In  re  Lack.  R.  R.  Co.,  29  Hun,  1,  3,  4;  L.  R. 
[6  App.  Cas.]  193.) 

Roger  Fbster  for  property  owners.  It  is  not  open  to  appel- 
lant to  impeach  the  soundness  of  the  decision  in  Story  v. 
New  York  Elevated  Railroad  Company  (90  N.  Y.  122). 
{Peyser  v.  Met.  El  R.  R.  Co.,  12  Abb.  [N.  C]  276 ;  Glaoer 
V.  Man.  El.  R.  R.  Co.,  QQ  How.  Pr.  77  ;  S.  C,  19  J.  &  S.  1 ; 
Drucker  v.  Man.  R.  R,  Co.,  19  id.  429  ;  Ireland  v.  Met.  El. 
R.  R.  Co..  20  id.  450 ;  Greene  v.  N.  Y.  C  c6  IT.  R.  R.  R. 
Co.,  12  Abb.  [N  C]  124;  Mahady  v.  BusT\w^,ck  R.  R.  Co., 
91  N.  Y.  148,  153;  Ulhie  v.  N.  Y  C  &  H  R.  R.  R.  Co., 
SicKELs  —Vol.  LIX.      36 
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101  id.  98,  108 ;    Conklin  v.  iT.  T.,  etc.,  R.  B.  Co.,  5  East. 
R  72,  73 ;  Newman  v.  iV^^wr,  97  N.  Y.  285,  290 ;  4&?rivi9r  v. 
Smith,  100  id.  471,  478 ;   In  re  Barclay^  91  id.  430,  487 ; 
Lcmgdon  v.  Mayor,  etc.,  93  id.  129, 152 ;  Seifert  v.  Brooklyn, 
101  id.  136 ;  Va/n  DoUm  v.  Mayor,  e^.,  17  Fed.  R.  817 ;  Cl>A<?n 
V   Cleodamd,  43  Ohio  St.  190 ,  B.dkP.  R.  B.  Co.  v.  Fifth 
Bap.  Ch.,  108  U.  S.  317 ;   26  Alb.  Law  J.  322,  341 ;  In  re 
N  T.  EL  R,  R.  Co.,  70  N.  Y.  327,  360,  361,  367;  B(men 
V.  Prelum,  48  Ind.  367 ;  Bates  v.  R^ea,  23  Wend.  336,  341 ; 
St(yry  v.  1^.  Y.  EL  R.  R.  Co.,  90  N.  Y.  122,  195 ;  R  R,  Co. 
V.  Schutte,  103  U.  S.  118,  143 ;  DartmoiUh  College  v    Woodr 
ward,  4  Wheat  518 ;   Perry  on  Trusts,  §§  260,  263.)     The 
measure  of  compensation  for  property  taken  for  the  use  of  a 
railroad  is  the  difference    between  the  value  of  the  whole 
tract  of  property  before  the  building  of  the  road  and  the 
remnant  after  the  road  is  in  operation,  taking  into  account 
incidental  damages  from  noise,  vibration,  smell,  smoke,  cin- 
ders and  all  other  injuries.     {Story  v.  N.  T.  EL  R.  R.  Co.  90 
N.  Y.  142,  169,  178 ;   In  re  Utica  C.  cfe  S.  V.  R.  R.  Co..  56 
Barb.  456,  464 ;    T.  (&  B.  R.  R.  Co.  v.  Zee,  13  id.  169,  171 ; 
In  re  Fnrman  St.,  17  Wend.  649,  670 ;  In  re  N.  T.  C  dk 
E.  R.  R.  R.  Co.,  15  Hun,  63,  67,  69 ;  In  re  N.  T.  Lack.  <& 
W.  R.  Co.,  29  id.  1,  4;  In  re  N.  T.  C.  dk  H.  R.  R.  R. 
Co.,  6  id.  149,  154;  In  re  N.    T.  EL  R.  R.  Co.,  36  id. 
427 ;  WHMams  v.  JV.  T.  C  cfe  H.  R.  R.  R.   Co.,  16  N. 
Y.  103;  Hmd^aan  v.  N.   T.   C.  cfe  H.  R.    R.  R.    Co., 
78  id.  423 ;  In  re  N.  T.  L.  dk  W.  R.  R.  Co.  v.  Bennett, 
7  N.  E.  R.  559;    Walker  v.  O.  C.  N.  K.   Co.,  103  Mass. 
10,  15;  S.  &  E.  R.  R.  Co.  v.  Doughty,  2  Zab.  [N.  JJ 
495;  J.  M.  dk  I.  R.  R.  Co.  v.  Esterle,  13  Bush.  [Ky.]  667, 
668 ;  Harding  v.  Board  of  La/nd  amd  Works,  L.  R.  [11  App. 
Gas.]  208,  213.)     The  fact  that  an  easement  only  is  taken  can 
cause  no  variance  of  the  rule.     {Arnold  v.  II  R.  R.  R.  Co., 
55  N.  Y.  661 ;  Story  v.  JV.  T.  EL  R.  R.   Co.,  90  id  122; 
Cohen  v.  Cleveland,  43  Ohio  St.  191,  194 ;    F.  dk  T.  R.  R. 
Co.  V.  Lynch,  13  Nev.  92,  96 :  C  B.  U.  P.  R.  R.  Co.  v. 
Andrews,  26  Kan.  702 ;  C  B.  U.  P.  R.  R.  Co.  v.  Twine,  28 
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id.  585 ;  B%iccleugh  v.  Met  Board  of  Worksy  L.  B.  [5  H. 
L.  C]  418,  452,  463 ;  Teaton'a  Appeal,  105  Pa,  St  125 ; 
Tayl/yr  v.  Met  El,  B.  B.  Co.,  18  J.  &  S.  311 ;  Druch&r  v. 
Man.  B.  B.  Co.,  19  id.  429  ;  Ireland  v.  Met.  El.  B.  B.  Co., 
20  id.  450.)  The  defendant's  contention  that  they  are  not 
liable  for  the  necessary  consequences  of  the  operation  of  its 
road  is  untenable.  (Seifert  v.  Brooklyn,  101  N.  T.  136, 
143, 144;  B.iSb  P.  B.  B.  Co.  v.  Fifth  B.  C,  108  U.  S.  317, 
332;  Eaton  v.  B.  O.  <&  M.  B.  B.  Co.,  51  N.  H.  504,  516 ; 
Penn.  B.  B.  Co.  v.  Angel,  6  East.  E.  353,  354,  355  ;  Rex  v. 
Pease,  4  B.  &  Aid.  30 ;  Vaughan  v.  Taff  Vale  B.  B.  Co.,  5 
H.  &  N.  679 ;  Powell  v.  FaU,  5  Q.  B.  D.  597-601 ;  Eaton  v. 
B.  O.  (&  M.  B.  B,  Co.,  51  N.  H.  504,  516.)  There  is  no 
difference  in  principle  between  the  rights  of  one  who  has  a 
fee  in  the  land  beneath  a  city  street  and  those  who  only  own  to 
the  line  of  the  streets  of  New  York  city.  {B.  B.  Co.  v.  Schur- 
meier,  7  Wall.  272 ;  Trams.  Co.  v.  Chicago,  99  U.  S.  635, 
641 ;  Livingston  v.  Mayor,  etc,,  8  Wend.  85,  99  ;  Wyrrum  v. 
Mayor,  etc.,  11  id.  486  ;  In  re  Fuinnan  St.,  17  id.  650,  661, 
662  ;  In  re  Thirty-second  St,,  19  id.  128 ;  In  re  Thirty-ninth 
St.,  1  Hill,  191.)  The  loss  of  light,  which  is  an  element  of 
damage,  includes  the  loss  of  light  reflected  from  the  street  as 
well  as  the  loss  of  direct  rays.  {Scott  v.  Pope,  31  Ch.  D.  554, 
568,  573.)  Abutters  in  their  trials  before  a  jury  against  the 
elevated  railway  companies  can  recover  no  damages  beyond 
the  injury  to  the  use  of  their  property  from  the  building  of 
the  elevated  roads  to  the  commencement  of  their  respective 
actions.  ( Uline  v.  iT.  T,  C,  <&  E.  B.  B.  B.  Co.,  101  N.  Y. 
98 ;  Dwrley  Main  Colliery  Co.  v.  MitcJidl,  L.  R.  [11  App. 
Cas.]  127.)  The  plaintiffs  are  not  obliged  to  prove  their 
damages  with  precision.  {SchUe  y.Brockhahus,  80  N.  Y.  614 ; 
Taylor's  Case,  18  J.  &  S.  [50  K  Y.  Supr.  Ct]  311 ;  In  re 
U.,  etc.,  B.  B.  Co.,  56  Barb.  456,  464 ;  1  Suth.  on  Dam.  121 ; 
B,  dk  P.  B.  B.  Co.  V.  Fifth  Bap,  Ch,,  108  U.  S.  317,  335 ; 
Blesch  V.  C,  <6  H.  W,  R.  B.  Co,,  43  Wis.  183,  195  ;  Steers  y. 
BrooUyn,  101  N.  Y.  51,  57,  58 ;  WaTcemam,  v.  W.  <6  W.  M. 
Co..  id.  205,  209.)    Abutters  are  entitled  to  recover  at  least 
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the  depreciation  in  the  rental  value  of  their  property  whether 
they  occupied  or  leased  it.  {Carl  v.  S.  i&F,  du  L.  R,  JR.  Co.j 
46  Wis.  625,  631,  632;  B.  db  P.  R.  R.  Co.  v.  Fifth  Bap. 
Ch.^  108  XJ.  S.  317, 323,  335 ;  Frcmcis  v.  Schoellkopf,  53  N.  Y. 
152.)  Juries  are  entitled  to  award  abutters  exemplary 
damages.  {B.  dk  P.  R.  R.  Co.  v.  Fifth  Bap.  Ch.,  8upra; 
Buccleuffh  V.  Met.  Board  of  Worksy  L.  R.  [5  H.  L.  C] 
418,  454.) 

Simon  Sterne  for  property  owners.  The  operation  of  a 
steam  railway  on  a  public  highway  or  street  is  not  the  ordin- 
ary use  of  such  street,  and  is  per  se  a  nuisance.  ( Washington 
Cemetery  v.  P.  P.  dk  I.  I.  R.  R.  Co.,  68  N.  Y.  591 ;  Strong 
V.  City  of  B.,  id.  1  ;  Ilurd  v.  City  of  B.,  60  id.  24 ;  R.  R.  Co. 
V.  Williamson,  91  id.  55 ;  Uline  v.  N.  T.  C.  R.  R.  Co.,  101 
id.  98.)  The  plaintiff  is  entitled  to  compensation  for  the 
injury  sustained  by  reason  of  the  defendant's  structure, 
although  an  act  of  the  legislature  had  authorized  the  build- 
•ing  of  the  defendant's  railroad.  Its  right  to  vindictive 
damages  for  the  willful  erection  and  maintenance  of  a 
nuisance  falls  to  the  ground  by  the  legislative  authority  given 
to  the  defendant  to  build  its  railway,  but  no  other  right  is,  or 
under  the  Constitution  can  be  impaired  by  the  authority 
granted  to  build  such  railway.  {Bucoleugh  v.  Met.  B.  of 
Works,  5  L.  R.  [H.  of  L.  Cas.],  404 ;  S.  C,  2  Moak's  Eng.  R., 
473;  Henderson  v.  i^.  T.  C.  R.  R.  Co,.  78  N.  Y.  423; 
Story  .  iT.  r.  Fl.  R.  R.  Co.,  90  id.  124,  162 ;  III.  C  R.  R. 
Co.  V.  Orayhill,  50  111.  211-246;  PhiUips  v.  London,  5  L. 
R.,  C.  P.  D.  286,  290;  Pittsburg  v.  Bentley,  88  Pa.  St, 
178.) 

Wm.  W.  Badger  for  property  owners.  The  settled  rules  as 
to  actions  for  damages  by  nuisance  should  be  applied,  as  there 
can  be  no  pretense  that  any  express  legislation  has  authorized 
the  running  of  the  trains,  or  even  the  building  of  the  struc- 
ture, except  conditionally  upon  payment  for  the  right  of  way 
wherever  it  affects  private  interests.  (6S  N.  Y.  697  ;  Uline 
y.  N.  T.  a  A  H.  R.  R,  R.  Co.,  101  id.  107,  123 ;  50  J. 
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&  S.  323;  JS.  ds  P.  JR.  R,  Go.  v.  Fifth  Bap.  Church,  108 
U.  S.  323,  335;  Taylor's  Case,  18  J.  &  S.  323;  3  WaU. 
57;  Chenwngo  Bridge  Co.  v.  Paige,  83  N.  Y.  183-185; 
Cog^eU  V.  iT.  T.  &  N.  H.  R.  R.  Co.,  103  id.  10;  Fish  v. 
Dodge,  4  Den.  311 ;  Jutte  v.  Hughes,  67  N.  Y.  272.)  There 
was  error  in  the  charge  in  limiting  the  damages  without 
allowing  for  the  injuries  which  were  caused  by  the  stench 
and  smell,  which  necessarily  would  seriously  affect  the  use 
of  the  property  and  constitute  an  important  item  of  the 
damages  incurred.  {SchiUe  v.  BrocTchahus,  80  N.  Y.  614; 
St.  John  V.  Mayor,  etc.,  6  Duer,  315 ;  Mairs  v.  Manhattan, 
89  N.  Y.,  498;  Hay\.  Cohoes  Co.j  2  id.  159;  Francis  v. 
SchoeUkopf,  53  id.  153.) 

Charles  E.  Whitehead  for  property  owners.  The  owners 
of  city  property  abutting  on  a  street  are  entitled  to  recover 
from  an  elevated  railroad  company  that  occupies  the  street  any 
damages  occasioned  to  them  by  the  deprivation  of  light,  air 
and  access.  {Story  Case,  90  N.  Y.  122;  Ca/ro  v.  Met.  El. 
R.  R.  Cfe.,46Sup.  Ot.  138;  Peyser  y.  Same,  12  Abb.  [N.  C] 
276;  Ilyne  v.  N.  T.  El.  R.  R.  Co.,  36  Hun.  296;  Taylor 
V.  Met  El.  R.  R.  Co.,  50  Sup.  Ct.  311 ;  Drucker  v.  Same, 
61  id.  430 ;  Ireland  v.  Same,  Daily  Reg.  Dec.  29,  1885  ; 
Meyer  v.  Sam^,  id.  Apr.  1,  1886 ;  Fifth  Nat  ffk  v.  N.  T. 
El.  R.  R.  Co ,  24  Fed.  Eep.  114 ;  Gl/yoer  v.  Mam,.  R.  R.  Co., 
66  How.  Pr. ;  51  Sup.  Ct.  1 ;  Met  Tel.  Co.  v.  Colwell  Ld 
Co.,  67  id.  365 ;  Mahady  v.  Bushwick  R.  R.  Co.,  91  N.  Y. 
153 ;  Fanney  v.  Osborn,  37  Hun,  121 ;  Cohen  v.  Cleoeland, 
1  West.  Rep.  60 ;  Minning  v.  N.  Y.  C.  <&.  St.  L.  11  Week. 
Notes,  297;  Dwacan  v.  Penn.  R.  R.  Co.,  13  Norvis,  435 ; 
P.  &  Z.  E.  R.  R.  Co.  V.  Bmcce,  12  id.  554 ;  PaUen  v.  iV^. 
Y.  El.  R:  R.  Co.,  3  Abb.  [N.  C]  306 ;  In  re  N.  Y.  El. 
R.  R.  Co.,  43  Hun.  427 ;  Jackson  v.  Blanshaw,  6  John.  58 ; 
Green  v.  Hudson  R.  R.  R.  Co.,  28  Barb.  22.)  The  party 
injured  may  either  recover  the  loss  of  rent  or  other  injuries 
up  to  the  time  suit  was  begun,  or,  when  the  injury  is 
permanent,  and  there  has   been    no  condemnation,  he    can 
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recover  the  loss  of  actual  value  in  the  premises  occasioned  by 
the  injury  complained  of.  (Wood's  Ry.  Law,  790.)  His 
executor  by  statute  may  maintain  such  suit  after  his  death. 
(R.  S.,  part  11,  chap.  6,  tit.  5,  §  4;  BlodgeU  v.  Utica  R.  R. 
Co.,  64  Barb.  680 ;  Hmdersmi  v.  iT.  T.  O.  R.  R.  Co.,  78 
N.  Y.  434;  Cfreen  v.  iSame,  65  How.  154;  Zehigh  Vol.  R. 
R.  Co.  V.  McFm^lan,  43  N.  J.  605;  SlodghiU,  v.  C.  B.  <& 
Q.  R.  R.,  53  la.  341 ;  City  of  Dervoer  v.  Bayer,  7  Col.  113 ; 
Troy  V.  Cheshire  R.  ^R.  Co.,  23  N.  H.  83 ;  R.  R.  Co.  v. 
HcmMeton,  40  O.  St.  497 ;  Chi.  <&  Pac.  R.  R.  Co.  v.  Stdn, 
75  111.  42;  C:  d&  Alt.  R.  R.  Co.  v.  Maher,  91  id.  317; 
Kansas  Pac.  R.  R.  Co.  v.  MUmam,,  17  Kan.  224;  Lord 
OaJdey  v.  Kensington  C.  Co.,  5  B  &  A.  138 ;  Great  Laacey 
Mining  Co.  v.  Clague,  27  W.  R.  417 ;  Blair  v.  St.  L.  H. 
&  K.  R.  R.  Co.,  24  Fed.  Rep.  539 ;  Sedgwick  on  Dam. 
[7th  ed.]  296;  Add.  on  Torts,  §§194,  195,  421.)  The 
measure  of  damages  in  this  case  is  the  difference  in  value  of 
the  premises  with  and  without  the  erection  and  operation  of 
the  elevated  railway  in  front  of  it.  (  West.  Penn.  R.  R.  Co. 
V.  HiU,  6  P.  F.  Smith,  460 ;  Inre  U.  C.  cfe  S.  V.  R.  R.  Co., 
56  Barb.  456 ;  Inre  N.  Y.  C.  (&  H.  R.  R.  Co.,  15  Hun,  63; 
In  re  N.  T.  L.  &  W.  R.  Co.,  29  id.  1 ;  Green  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  65  How.  Pr.  154  \B.&P.  R.  R.  Co.  v. 
Reany,  42  Md.  127 ;  EaUm  v.  B.  C.  <&  M.  R.  R.  Co.,  51 
N.  H.  504;  Buccleugh  v.  Met.  B'd  of  W'ks\  6  H.  L.  C. 
418;  Mairs  v.  Mam^.E.  E.  Aas'n.,  89  N.  T.  589;  St.  Peter 
V.  Denison,  58  id.  416;  B.  <&  P.  R.  R.  Co.  v.  Fifth 
Bap.  Ch.,  108  U.  S.  517 ;  Dusmhury  v.  Mut.  Tel.  Co.,  11 
Abb.  [N.  C]  440;  Cooley  on  Const.  Lim.,  702;  2  Kent's 
Com.  339.)  The  pollution  of  air  by  gas,  smoke,  dust  and 
cinders  is  a  deprivation  of  air,  to  the  extent  to  which  it*  is 
rendered  useless  to  the  abutting  owner  in  his  accustomed  use. 
{In  re  N.  Y.  C.  db  E.  R.  R.  R.  Co.,  15  Hun.  63;  Cohens. 
Cleodand,  1  West.  Rep.  60 ;  P.  cfe  L.  E.  R.  R.  Co.  y.  Bruce, 
12  Week.  Notes,  554 ;  In  re  N.  Y.  El.  R.  R.  Co.,  36  Hun.  427.) 
The  defendant  is  liable  for  all  the  continuing  damage  con- 
sequent upon  a  trespass  which  it  has  built  and  transferred  to 
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another,  so  long  as  it  is  maintained  by  the  defendant's  consent. 
(1  Add.  on  Torts,  §  422 ;  TTiompson  v.  Giison,  7  M.  &  W. 
456 ;  Braum  v.  O.  d:  8.  R.  E.  Co,,  12  N.  Y.  486 ;  PeopU  v. 
Ervovn,  4  Denio,  129 ;  R.  R.  Co.  v.  Hambleton,  40  O.  St.  497.) 

RuGBB,  Ch.  J.  This  action  is  the  sequel  of  the  Story  Case 
{Story  V.  N.  T.  El  R,  R.  Co.,  90  N.  Y.  122),  and  its 
defense  seems  to  have  been  conducted,  upon  the  theory  of 
securing  a  re-examination  of  the  questions  then  decided,  and 
in  case  that  eflEort  should  prove  fruitless,  of  limiting  and 
restricting  as  much  as  possible,  their  logical  eflEect. 

The  endeavor  to  secure  a  re-examination  of  the  doctrines  of 
that  case  must  fail,  since  the  decision  there  made  embodied  the 
deliberate  judgment  of  the  court,  pronounced  after  the  most 
careful  and  thorough  consideration,  and  after  two  arguments 
at  the  bar,  made  by  most  eminent  counsel,  had  apparently 
exhausted  the  resources  of  learning  and  reason  in  the 
discussion  of  the  questions  presented. 

It  would  be  the  occasion  of  great  public  injury,  if  a  determ- 
ination thus  made  could  be  inconsiderately  unsettled  and 
suffered  again  to  become  the  subject  of  doubt,  and  theme  of 
renewed  discussion. 

The  reasons  advanced  by  the  able  counsel  for  the  appellant 
to  induce  us  to  reconsider  that  case,  seem  to  us  to  be  insufficient 
to  render  it  wise  or  expedient  to  do  so.  The  doctrine  of  the 
Stc/ry  Case  therefore,  although  pronounced  by  a  divided  court, 
must  be  considered  as  stare  decisis  upon  all  questions  involved 
therein,  and  as  establishing  the  law,  as  well  for  this  court  as 
for  the  people  of  the  State,  whenever  similar  questions  may 
be  litigated. 

Wherever,  therefore,  the  principles  of  that  case  logically 
lead  ufi  we  feel  constrained  to  go,  and  give  full  effect  to  the 
rule  therein  stated,  that  abutters  upon  public  streets  in  cities 
are  entitled  to  such  damages,  as  they  may  have  sustained  by 
reason  of  a  diversion  of  the  street,  from  the  use  for  which  it 
was  originally  taken,  and  its  illegal  appropriation  to  other  and 
inconsistent  uses. 
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The  case  is  not  only  authority  upon  the  questions  which  it 
expressly  decides,  but  also  upon  all  such  as  logically  come 
within  the  principles  therein  determined. 

It  is  therefore  unnecessary  to  enter  into  a  general  discussion 
of  those  questions,  but  after  restating  such  propositions  as  seem 
to  be  controlling  in  this  case,  we  shall  simply  refer  to  some 
alleged  distinctions  between  the  present  case  and  the  Story 
Case. 

We  hold  that  the  Story  Case  has  definitely  determined  : 

FirsL  That  an  elevated  railroad,  in  the  streets  of  a  city, 
operated  by  steam  power  and  constructed  as  to  form,  equip- 
ments and  dimensions  like  that  described  in  the  Story  Case^ 
is  a  perversion  of  the  use  of  the  street  from  the  purposes 
originally  designed  for  it,  and  is  a  use  which  neither  the  city 
authorities  nor  the  legislature  can  legalize  or  sanction,  without 
providing  compensation,  for  the  injury  inflicted  upon  the 
property  of  abutting  owners. 

Second.  That  abutters  upon  a  public  street  claiming  title  to 
their  premises  by  grant  from  the  municipal  authorities,  which 
contains  a  covenant  that  a  street  to  be  laid  out  in  front 
of  such  property,  shall  forever  thereafter  continue  for  the  free 
and  common  passage  of,  and  as  public  streets  and  ways  for  the 
inhabitants  of  said  city,  and  all  others  passing  and  returning 
through  or  by  the  same,  in  like  manner  as  the  other  streets  ot 
the  same  city  now  are  or  lawfully  ought  to  be,  acquire  an  ease 
ment  in  the  bed  of  the  street  for  ingress  and  egress  to  and 
from  their  premises,  and  also  for  the  free  and  uninterrupted 
passage  an  i  circulation  of  light  and  air  through  and  over  such 
street  for  the  benefit  of  property  situated  thereon. 

Third.  That  the  ownership  of  such  easement,  is  an  interest 
in  real  estate,  constituting  property  within  the  meaning  of  that 
terra,  as  used  in  the  Constitution  of  the  State,  and  requires 
compensation  to  be  made  therefor,  before  it  can  lawfully  be 
taken  from  its  owner,  for  public  use. 

Fourth.  That  the  erection  of  an  elevated  railroad,  the  use 
of  which  is  intended  to  be  permanent,  in  a  public  street,  and 
upon  which  cars  are  propelled  by  steam  engines,  generating 
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gas,  steam  and  smoke,  and  distributing  in  the  air  cinders,  dust, 
ashes  and  other  noxious  and  deleterious  substances,  and  inter- 
rupting the  free  passage  of  light  and  air  to  and  from  adjoining 
premises,  constitutes  a  taking  of  the  easement,  and  its  appropri- 
ation by  the  railroad  corporation,  rendering  it  liable  to  the 
abutters  for  the  damages  occasioned  by  such  takin^^. 

The  jury  in  this  case,  under  the  instructions  of  the  court, 
have  found,  upon  evidence  which  justifies  the  finding,  that  the 
structure  of  the  defendant  in  Amity  street,  in  connection  with 
the  running  of  cars  thereon,  propelled  by  steam  engines  with 
the  consequences  naturally  flowing  therefrom,  constitutes  an 
employment  of  the  street  for  purposes  not  originally  designed 
and  a  perversion  of  its  use,  from  legitimate  street  purposes. 

Assuming,  therefore,  the  binding  force  of  the  decision  in 
the  Story  Case,  we  will,  where  they  are  raised  by  sufficient 
exceptions,  proceed  to  examine  some  distinctions  claimed  by 
the  appellant  to  exist  between  the  cases. 

Among  other  things,  it  is  claimed  that  the  Story  Case  is  an 
authority  only  where  abutting  owners  hold  title  to  their 
property,  under  conveyances  similar  to  that  of  Story's,  and 
that  abutters  claiming  under  any  other  tenure,  than  that 
of  a  deed  from  a  municipality  containing  covenants  protecting 
the  street  from  any  other  use  than  that  of  a  public  street,  do 
not  come  within  the  principles  there  determined. 

This  claim,  we  think,  is  not  well  founded. 

We  are  of  the  opinion  that  no  legal  difference  exists,  with 
reference  to  the  interest  acquired  by  abutting  owners  in  a 
public  street,  between  tliat  afforded  by  a  title  conferred  under 
such  a  deed  as  Story  had,  or  that  acquired  through  a  series  of 
mesne  conveyances  from  the  original  owner,  whose  property 
had  been  taken  by  proceedings  in  invitum  instituted  by  the 
municipality,  under  a  public  statute  to  acquire  land  for  street 
purposes,  which  statute  provided  that  the  land  thus  taken 
should  be  held  "in  trust,  nevertheless,  that  the  same  be 
appropriated  and  kept  open  for  or  as  part  of  a  public 
street  *  *  *  forever,  in  like  manner  as  the  other  public 
streets  *  *  *  in  the  paid  city  are,  and  of  right  ought  to  be." 
SicKELs  —Vol.  LIX.        37 
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Such  proceedings  created  not  only  a  valid  trust  in  the  city 
for  the  purposes  expressed,  which  precluded  it  from 
authorizing  any  other  use  of  the  land  acquired,  than  that 
expressly  described  in  the  statute  (Cooley  on  Const.  limita- 
tions, 331),  bat  also  constitute  a  contract  between  the  public 
and  the  abutting  owners  severally,  by  which  the  liabilities, 
rights  and  interests  of  the  respective  parties  are  to  be 
measured,  and  the  enjoyment  of  their  respective  interests  in 
the  property  (retained  as  well  as  acquired)  regulated  and 
determined.  {Shephard  v.  Mayor ^  etc.,  13  How.  Pr.  286; 
Matter  of  CorrCvB  of  Wash.  Park,  56  N.  Y.  144 ;  Matter  of 
Rhinebeck  and  Conn.  li.  li.  Co.,  67  id.  242.) 

It  is  not  essential  to  the  acquisition  of  an  abutter^s  rights 
that  any  land  for  the  bed  of  the  street  should  have  been  actually 
taken  from  the  original  owner,  for  whether  it  be  so  or  not  he 
was  a  party  to  the  proceedings  to  appropriate  the  land,  for  a 
street  and  liable  to  be  assessed  for  its  benefits,  and  therefore 
entitled  to  enjoy  them.  (  TJpham  v.  Worcester,  113  Mass.  97.) 
He  acquires  his  interest  in  the  land  taken  by  the  same  tenure 
that  parties  to  a  partition  proceeding  acquire  theirs,  viz., 
by  the  judgment  of  a  competent  tribunal,  having  jurisdiction 
under  statutory  regulations,  to  prescribe  and  determine  the 
rights  and  liabilities  of  the  respective  parties  in  the  land  to  be 
affected.  {Mayor  etc.,  v.  Colgate,  12  N.  Y.  140,  148;  Child 
V.  CJiappeU,  9  id.  246, 255.)  The  contract  created  by  the  statute 
and  proceedings  referred  to,  applies  to  all  persons  entitled  to 
be  heard  on  the  proceeding,  and  enures  equally  to  the  benefit 
of  all,  although  they  may  be  assessed  unequally  for  its  cost. 

These  differences  in  value  are  regulated  by  the  awards  of  the 
commissioners,  and  are  intended  to  be  apportioned  as  equally 
as  possible  among  the  respective  abutters  and  individuals 
benefited  by  the  improvement,  according  to  the  value  of  the 
property  taken,  and  the  benefits  which  they  are  supposed  to 
derive  from  the  street. 

The  claim  made  that  the  owner  of  property  taken  for  a 
street  obtains,  through  the  award  of  the  commissioners,  full 
compensation  for  his  property  is  unfounded,  unless  the  bene- 
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fits  for  which  he  is  assessed,  are  inviolably  secured  to  him  by 
snch,  proceedings.  Any  other  construction  of  the  statute 
would  render  it  an  efficient  engine  of  fraud  and  injustice. 

An  abutting  owner  necessarily  enjoys  certain  advantages 
from  the  existence  of  an  open  street  adjoining  his  property, 
which  belong  to  him  by  reason  of  its  location,  and  are  not 
enjoyed  by  the  general  public,  such  as  the  right  of  free  access 
to  his  premises,  and  the  free  admission  and  circulation  of  light 
and  air  to,  and  through  his  property.  These  rights  are  not 
only  valuable  to  him  for  sanitary  purposes,  but  are  indispen- 
sable to  the  proper  and  beneficial  enjoyment  of  his  property, 
and  are  legitimate  subjects  of  estimate  by  the  public  authorities, 
in  raising  the  fund  necessary  to  defray  the  cost  of  constructing 
the  street.  He  is  therefore  compelled  to  pay  for  them  at 
their  full  value,  and  if  in  the  next  instant  they  may  by  legis- 
lative authority  be  taken  away  and  diverted  to  inconsistent 
uses,  a  system  haa  been  inaugurated  which  resembles  more 
nearly  legalized  robbery  than  any  other  form  of  acquiring 
property. 

Although  it  may  be  assumed  that  the  municipality  by  pro- 
ceedings, to  open  a  street,  acquires  the  fee  to  the  land  taken,  it 
is  yet  a  qualified  fee,  held  in  trust  under  the  statute  for  a  cer- 
tain use,  and  that  use  cannot  be  departed  from  without  violating 
an  essential  condition  of  the  contract  under  which  the  land 
was  obtained.     (Cooley,  supra.) 

The  right  which  the  municipality  acquires,  is  limited  by 
the  public  necessity,  and  in  this  case  cannot  extend  beyond  its 
use  for  street  purposes,  and  all  other  uses  which  might  be 
enjoyed  therein,  consistent  with  its  use  as  a  street,  must  from 
necessity  have  remained  in,  and  resided  with  the  person  from 
whom  it  was  taken,  even  after  the  transfer  of  the  fee  to  th.e 
municipality.  {In  the  Matter  of  Albany  St.^  11  Wend. 
150 ;  In  the  Matter  of  Cherry  SL,  19  id.  65fl ;  Hooker  v.  Utica 
and  Minden  Turnpike  Road  Co.,  12  id.  371 ;  Heyward  v. 
Mayor,  etc.,  7  N  Y.  314.) 

Even  if  this  were  not  so,  the  covenant  implied  from  the 
language  of  the  statute,  and  the  proceedings  taken  thereunder, 
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.  was  made  with  and  intended  for  the  benefit,  among  others, 
of  abutting  owners,  and  is  a  covenant  which  runs  with  .the 
land  and  inures  to  the  advantage  of  each  successive  grantee  as 
ho  succeeds  to  tlie  title. 

Covenants  in  conveyances,  to  the  eflEect  that  adjoining 
lands  shall  be  forever  used  in  such  manner,  as  not  to 
interfere  with  the  free  passage  of  light  and  air  to  the 
premises  conveyed,  are  effectual  to  create  an  easement  over 
the  lands  retained,  for  the  benefit  of  the  lands  conveyed,  and 
so  it  has  been  frequently  held.  (  Whitea^s  Bk.  of  Buffalo  v. 
NichoU^  64  N".  Y.  65,  75,  and  cases  cited.)  This  easement 
constitutes  property,  of  which  its  owner  cannot  lawfully  be 
deprived  without  receiving  compensation  therefor,  and  it  was 
so  held  in  the  Story  Case, 

The  act  of  the  legislature  under  which  the  defendant  was 
organized,  and  from  which  its  authority  to  take  the  property 
in  question  is  claimed,  if  held  to  authorize  an  interference 
therewith  without  making  compensation,  is  plainly  obnoxious 
to  the  objection  that  it  sanctions  the  taking  of  private 
property  for  public  use,  and  is  also  in  conflict  with  that  pro- 
vision of  the  Federal  Constitution  prohibiting  State*  legis- 
latures from  passing  laws  impairing  the  obligation  of  contracts. 

The  logical  effect  of  the  decision  in  the  Story  Case  is  to  so 
construe  the  Constitution,  as  to  Operate  as  a  restriction  upon 
the  legislative  power  over  the  public  streets  opened  under  the 
act  of  1813,  and  confine  its  exercise  to  such  legislation,  as  shall 
authorize  their  use  for  street  purposes  alone.  Whenever  any 
other  use  is  attempted  to  be  authorized,  it  exceeds  its  con- 
stitutional authority.  Statutes  relating  to  public  streets 
which  attempt  to  authorize  their  use  for  additional  street 
uses,  are  obviously  within  the  power  of  the  legislature 
to  enact,  but  questions  arising  under  such  legislation  are 
inapplicable  to  the  questions  here  involved. 

Such  are  the  cases  in  respect  to  changes  of  grade ;  the  use 
oi  a  street  for  a  surface  horse  railroad  ;  the  laying  of  sewers, 
gas  and  water  pipes  beneath  the  soil ;  the  erection  of  street 
lamps  and  hitching  posts,  and  of  poles  for  electric  lights  used 


1887.]         Lahb  v.  Mbteopolitan  Elevated  R.  Co.  293 

Opinion  of  the  Court,  per  Ruoer,  Ch.  J. 

for  street  lighting.  All  of  these  relate  to  street  uses  sanctioned 
as  such  by  their  obvious  purpose,  and  long  continued  usage, 
and  authorized  by  the  appropriation  of  land  for  a  public 
street. 

We  also  deem  it  unnecessary  to  consider  those  cases  defining 
the  rights  of  municipal  corporations  in  lands  whereof  they 
have  obtained  an  absolute  fee,  by  purchase  or  otherwise,  for 
no  such  case  is  here  presented,  and  they  are  in  no  sense 
analogous  to  the  questions  under  consideration.  {Hey ward  v. 
Mayor,  etc,,  7  N.  Y.  314 ;  Iiexf(yrd  v.  Knight,  11  N.  Y.  308 ; 
De  Vorague  v.  Fox,  2  Bl.  C.  C.  95.)  Neither  do  cases  apply 
here  which  refer  to  the  continued  control  retained  by  legisla- 
ture, ver  grants  by  the  State  of  public  privileges  to  individuals 
or  corporations,  for  these  are  generally  conferred  subject  to  the 
power  of  revocation  and  modification  by  the  legislature  when- 
ever the  public  interests  require  it,  and  their  power  over  them 
is  attributable  to  the  reserved  rights  of  the  State  in  the  subject 
of  the  grant.  {East  Hartford  v.  Hartford  Bridge  Co,,  10 
How.  [U.  S.]  511, 536.)  It  may  also  bo  proper  to  observe,  with- 
out intending  to  discuss  the  case  upon  that  theory,  that  it  is 
difficult  to  see  why  this  action  is  not  maintainable  within  the 
principle  recently  decided  by  this  court  in  Cogswell  v.  New 
York,  New  Haven  <&  Hartford  Railroad  Company  (103 
N.  Y.  10).  Certainly  that  case  is  a  conclusive  authority  upon 
the  question  of  what  constitutes  a  taking  of  property  within 
the  meaning  of  the  Constitution,  and  of  the  liability  of  the 
perpetrator  of  such  injuries,  for  the  damages  occasioned  by  a 
corruption  of  the  air,  through  the  dissemination  therein  of 
noxious  and  unwholesome  elements,  such  as  gas,  smoke,  dust, 
cinders,  ashes,  etc.,  to  the  detrimentof  the  property  of  adjoining 
owners. 

No  question  arises  in  this  case  as  to  the  proper  rule  to  be 
laid  down  for  the  assessment  of  the  abutter's  damages  as  the 
parties  have  agreed  upon  the  rule  to  be  adopted,  and  have 
made  that,  the  law  of  the  case. 

This  action  was  brought  upon  the  theory  that  the  building 
of  defendant's   railroad,    and    its    operation,    constituted  a 
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permanent  appropriation  of  the  street  for  railroad  purposes, 
inconsistent  with  its  use  for  street  purposes,  and  entitled  the 
plaintiff  to  recover  in  a  single  action  all  of  the  damages 
occasioned  to  his  property  by  such  taking.  The  case  was  tried 
upon  this  theory,  and  the  defendant  admitted  the  permanency 
of  the  intended  use,  and  acquiesced  in  the  rule  of  damages 
adopted  by  the  trial  court. 

Among  the  requests  to  charge  made  by  it,  was  that,  "the 
plaintiff  can  only  recover  such  amount  as  has  been  proved  to 
be  the  permanent  loss  in  the  value  of  his  property  by  reason 
of  the  taking  by  defendant  of  so  much  of  the  easements  of 
light,  air  and  access  as  has  been  proved  to  have  been  taken  by  it." 

The  court  followed  this  request  and  charged  that  "the 
question  is  simply  how  much  has  he  (the  plaintiff)  lost  by  the 
taking  away  of  his  light  and  air,  and  for  that  you  can  give  him 
compensation  and  you  can  add  interest  to  the  amount  if  you 
think  fit  to  do  so." 

The  charge  of  the  court  was  not  excepted  to  by  the  defend- 
ant, and  its  request,  followed  by  its  adoption  by  tlie  court,  con- 
stituted a  waiver  of  any  previous  exception  (if  any  there  was) 
conflicting  with  the  rule  laid  down. 

The  rule  of  damages  having  been  thus  agreed  upon,  the 
case  was  taken  out  of  the  operation  of  the  Uline  Case 
{UUney.  N.  Y.  C.  cfe  H.  E.  li.  R.  Co.,  101  N.  Y.  98), 
recently  decided  in  this  court.  The  rule  adopted  assumes 
that  the  cause  of  action  arose  when  the  railroad  was  built  and 
put  in  operation,  and  that  the  liability  of  the  wrong-doer 
for  the  entire  damage  then  became  ascertainable,  certain  and 
absolute. 

The  circumstance  that  at  some  time  thereafter,  the  opera- 
tion of  the  railroad,  was  assumed  and  carried  on  by  a  lessee  or 
grantee  of  the  original  wrong-doer,  was  entirely  immaterial 
on  the  question  of  defendant's  liability,  and  Ihe  evidence  of 
its  subsequent  operation,  was  important  only  as  bearing  upon 
the  character  of  the  use  and  the  nature  of  the  wrongs  inflicted. 

But  a  single  question  of  any  importance  remains  to  be 
discussed,  and  that  refers  to  the  claim  made,  that  the  defendant 
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i£  not  liable  for  the  operation  of  its  trains,  and  the  conse- 
quences flowing  therefrom,  in  respect  to  the  manufacture  and 
distribution  in  the  air  of  gas,  smoke,  steam,  dust,  cinders, 
ashes  and  other  unwholesome  and  deleterious  substances  from 
its  locomotives  and  trains,  as  they  move  to  and  fro  over  its 
tracks. 

We  have  been  unable  to  see  any  reason  why  the  defendant 
should  not  be  liable  for  the  injury  thus  occasioned,  provided 
the  evidence  established  the  fact  that  they  were  destructive 
of  the  easements  of  light,  air  and  access  belonging  to  the 
plaintiff. 

It  follows  necessarily  from  the  proposition  that  a  perma- 
nent structure  erected  in  a  street,  interrupting  to  any  con- 
siderable extent  the  passage  of  light  and  air  to  adjacent 
premises,  works  the  destruction  of  easements  for  such  pur- 
poses; that  any. incident  of  the  structure  which  necessarily 
increases  and  aggravates  the  injury  must  be  subject  to  the 
same  rule  of  damage. 

No  partial  justification  of  the  damages  inflicted  by  an 
unlawful  structure,  and  its  unlawful  use,  can  be  predicated 
upon  the  circumstance,  that  under  other  conditions  and 
through  a  lawful  exercise  of  authority,  some  of  the  conse- 
quences complained  of,  might. have  been  produced  without 
rendering  their  perpetrator  liable  for  damages. 

The  structure  here,  and  its  intended  use,  cannot  be  separated 
and  dissected,  and  it  must  be  regarded  in  its  entirety  in  con- 
sidering the  effect  which  it  produces  upon  the  property  of  the 
abutter.  However  the  damage  may  be  inflicted,  provided  it 
be  effected  by  an  unlawful  use  of  the  street,  it  constitutes  a 
trespass  rendering  the  wrong-doer  liable  for  the  consequences 
of  his  acts. 

The  legislature,  as  we  have  seen,  had  no  power  to  author- 
ize the  street  to  be  used  for  an  elevated  steam  railroad,  and 
that  want  of  authority  extends  to  every  incident  necessary  to* 
make  the  road  an  operative  elevated  steam  railroad,  which 
occasions  injury  to  the  rights  of  abutters  on  the  street.  (Bolt 
iSk  Pot,  li.  R.  Co.  Y.  Fifth  Bap.  Ch.,  108  U.  S.  317,  329.) 
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We  have  carefully  examined  the  other  exceptions  taken  by 
the  appellants  in  the  course  of  the  trial  and  all  seem  to  us  to 
be  covered,  either  by  the  decision  in  the  /Story  Case  or  the 
discussion  already  had. 

"We  have  been  made  aware  that  many  questions  involved  in 
actions  by  abutters,  against  the  defendant  have  been  agitated 
in  other  cases,  which  it  is  stated  are  now  on  the  way  to  this 
court,  and  may  hereafter  require  consideration  here. 

In  discussing  this  case,  we  have  refrained  from  referring  to 
any  of  those  questions,  unless  properly  raised  by  sufficient 
exceptions,  and,  necessarily  involved  in  the  determination  of 
this  case,  leaving  the  consideration  of  other  questions  for  the 
cases  where  they  properly  arise. 

The  judgment  should  be  affirmed. 

Andrews  and  Danfobth,  J.  J.,  concur.  Rapallo,  J., 
took  no  part.  Earl  and  Finch,  J.  J.,  concur  in  result,  hand- 
ing down  the  following  memorandum  : 

Earl  and  Finch,  JJ.,  not  being  able  to  concur  in  all  the 
views  expressed  in  the  foregoing  opinion,  concur  in  the  result 
on  the  authority  of  the  Stort/  Case  (90  N.  Y.  122) ;  deeming 
it  necessary  to  add  that,  while  they  are  unwilling  to  extend  the 
scope  of  the  decision  in  that  case  beyond  its  fair  import,  yet  in 
their  opinion  it  gives  to  abutting  owners  only  damages  lor  the 
construction  and  operation  of  the  railway  in  front  of  their 
premises,  resulting  from  the  taking  or  destruction  of  their 
street  easements  of  light,  air  and  access,  and  for  such  damages 
to  their  adjoining  property  as  are  necessarily  caused  by  such 
taking  and  destruction;  that  the  abutters  cannot  recover 
damages  to  or  upon  their  abutting  property  caused  by  the 
lawful  operation  of  the  road,  and  not  by  the  deprivation  or 
destruction  of  their  easements  in  the  street ;  that  there  can 
be  no  recovery  for  any  thing  done  by  the  railway  in  the 
street  except  as  ft  deprives,  or  tends  to  deprive,  the  abutters 
of  the  easements  mentioned-,  and  that  they  believe  these 
principles  were  not  violated  upon  the  trial  of  this  action. 

Judgment  affirmed. 
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The  National  Pabk  Bank  of  Nkw  York,  Eespondent,  v. 
James  D.  Whitmobb  et  al.,  Appellants. 

An  agreement,  made  at  the  time  of  the  purchase  of  goods  on  credit, 
between  the  vendor  and  purchaser,  tliat  in  case  of  the  insolvency  of 
the  latter,  or  of  an  assignment  becoming  necessary,  he  will  protect 
the  former  by  a  preference  to  the  amount  of  the  goods  sold  and  unpaid 
for,  is  not  in  law  a  fraud  upon  other  creditors,  nor  is  it  so  far  conclusive 
evidence  of  fraud  as  to  avoid  a  preferential  assignment  made  in  pur- 
suance thereof. 

The  affidavits  upon  which  an  attachment  was  issued  set  forth  the  making 
of  such  an  agreement  by  the  defendants  with  W. ,  another  creditor.  The 
following  facts  also  appeared  on  motion  to  vacate  the  attachment.  A 
few  days  before  the  assignment  was  made  defendants  reported  that 
they  were  entirely  solvent  and  could  pay  all  their  debts  in  full,  and 
made  a  statement  of  their  affairs  showing  a  large  surplus  of  assets  over 
liabilities,  soon  after  this  claiming  they  could  not  pay  their  debts 
in  full  and  were  insolvent,  they  proposed  to  their  creditors  a  com- 
promise, and  threatened,  unless  their  offer  was  accepted,  to  make  an 
assignment  preferring  W.,  stating  that  then  the  other  creditors  would  get 
little  or  nothing.  The  assignment  was  made  to  a  foreign  assignee  two  days 
after  the  attachment  was  issued.  The  evidence  tended  to  show  that  the 
assignors  had  been  engaged  in  a  pros]>erous  business,  and  they  gave  no 
satisfactory  or  intelligible  explanation  of  their  sudden  alleged  insol- 
vency. After  the  assignment  was  made  defendants  and  the  assignee 
co-operated  apparently  to  coerce  a  compromise,  and  offered  to  "fix  it 
up  "  with  a  creditor  if  he  would  consent  thereto.  Held^  the  facts  Justi- 
fied a  finding  that  the  assignment  was  threatened  and  made  by  defend- 
ants, while  not  actually  insolvent,  to  coerce  a  favorable  compromise 
and  thus  secure  a  benefit  to  themselves;  a,^  least  there  was  sufficient 
to  give  the  court  below  junsdictlon  to  award  the  attachment,  and  its 
exercise  was  not  reviewable  here. 

(Argued  December  7, 1883;  decided  February  11,  1887.) 

Appeal  from  order  of  the  General  Term  of  tlie  Siipreme 
Court  ill  the  first  judicial  department  made  June  1,  18S6, 
which  reversed  an  order  of  Special  Term  vacating  an  attach- 
ment issued  herein.     (Reported  below,  40  Hun,  499.) 

The  material  facts  are  stated  in  the  opinion. 

Edward  W.  Shddon  for  appellants.     The  agreement  by 
the  defendants  to  prefer  the  Whiting  Paper  Company  was 
SiCKELS  — ^VoL.  LIX,       88 
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lawful,  and  did  not  justify  an  attachment,  on  the  ground  that 
it  furnished  evidence  that  they  were  about  to  assign  and  dis- 
pose of  their  property  with  intent  to  defraud  their  creditors. 
(Code  Civ.  Proc.  §  036;  Bk,  of  Leavenworth  v.  Hunt^  11 
Wall  391 ;  Jordan  v.  Shoe  and  Leather  Bk.,  74  N.  Y.  467, 
473;  Clarke  v.  White,  12  Pet.  178,  200;  Tompkins  v. 
Wheeler,  16  id.  106 ;  Spaulding  v.  8l/rang,  37  N.  Y.  135 ;  S. 
C.  38  id.  1 ;  Haydock  v.  Coope,  63  id.  68 ;  Low  v.  Graydon, 
50  Barb.  415;  Powers  v.  Grraydon,  10  Bosw.  630;  Burrill 
on  Assignments,  246,  Smith  v.  Graft,  11  Biss.  310;  S.  G. 
12  Fed.  Eep.  856 ;  S.  C.  17  id.  705 ;  Grover  v.  Wakeman,  11 
Wend.  195 ;  liiffffs  v.  Murray,  2  Johns.  Ch.  664 ;  Anderson 
V.  Lochs,  59  Miss.  Ill ;  Walker  v.  Adair,  1  Bond,  U.  S.  Cir. 
Ct.  158.)  The  original  affidavits  of  De  Baun  and  McCarthy 
being,  so  far  as  material  facts  are  concerned,  made  upon  infor- 
mation and  belief,  should  be  ignored.  {Steuben  Co.  Bk.  v. 
AVberger,  78  K  Y.  252.)  The  intent  to  defraud  by  the  dis- 
position of  the  property  must  be  a  fair  and  logical  sequence 
from  the  facts  shown,  and  these  facts  must  appear  by  affidavit. 
(St.  Arm^nd  v.  De  Beixcedon,  2  Sandf.  703 ;  EUiston  v. 
Bernstein,  60  How.  145.)  Neither  the  making  of  an  assign- 
ment for  the  benefit  of  creditors  nor  a  threat  to  make  such  an 
assignment,  with  or  without  preferences,  is  ground  for  the 
granting  of  an  attachment.  {MiUikin  v.  Dad,  26  Hun,  24 ; 
Thurber  v.  B'anck,  50  N.  Y.  80;  Anthony  v.  Wood,  96  id. 
180 ;  Smith  v.  Longmire,  24  Hun,  257 ;  OasHe  v.  Lewis,  78 
N.  Y.  131;  McConnell  v.  Sherwood,  58  How.  Pr.  453; 
Work  V.  Fdis,  50  Barb.  512 ;  Wilson  v.  Brittan,  26  Barb. 
562 ;  Anthony  v.  Stype,  19  Hun,  265 ;  Eoans  v.  Warner,  21 
id.  574;  Dickerson.  v.  Benlmm,  20  How.  Pr.  189;  Farwell  v. 
Brown,  1  Fed  Rep.  128.)  The  evidence  of  the  indebtedness 
of  the  defendants  is  not  sufficiently  alleged  in  the  affida- 
vits upon  which  the  attachment  was  granted.  (Code,  §  636 ; 
People  V.  Sutherland,  81  N.  Y.  1 ;  Ec  parte  Bk.  of  Monroe, 
7  Hill,  177;  Em  parte  Shumway,  4  Den.  268;  Payne  v. 
Young,  8  N.  Y.  158 ;  Marine  Nat  Bk.  v.  Ward,  35  Hun, 
899 ;  Gribbon  v.  Back,  id.  541 ;  Cribben  v.  Schillinger,  30  id. 
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248.)  The  non-residence  of  one  of  the  defendant  partners,  as 
alleged  in  the  affidavit  on  which  the  attachment  was  granted, 
affords  no  justification  for  the  attachment.  {MoKiiUay  y. 
Fowler^  67  How.  388.)  The  non-residence  of  the  assignee  is 
not  proof  of  a  fraudulent  intent  in  making  an  assignment. 
{Blackington  v.  Goldamith,  3  How.  Pr,  [N.  S.]  77.)  The 
right  to  an  attachment  having  been  conferred  by  statute,  is 
limited  to  a  strict  compliance  with  the  provisions  of  the 
statute.  {Blosaom  v,  Eatea^  22  Hun,  472;  Drake  on  Attach- 
ments, §§  85,  86.)  Where  the  evidence  is  capable  of  an 
interpretation  which  makes  it  as  consistent  with  an  innocent 
as  with  a  fraudulent  intent,  that  meaning  must  be  ascribed 
to  it  which  accords  with  innocence.  {Morris  v.  Talcott^  96 
N.  Y.  100 ;  Stringjield  v.  Fidda,  7  Civ.  Proc.  Rep.  360.) 

Charlcd  W,  Wetmore  for  Tespondent.  An  agreement 
between  a  debtor  and  one  of  his  creditors  that  if  the  creditor 
will  loan  money,  he  will  in  case  of  his  insolvency  prefer  such 
creditor,  is  in  the  nature  of  a  secret  lien,  which  is  a  fraud  on 
the  creditors,  who  subsequently  deal  with  the  debtor  without 
any  knowledge  thereof,  and  which  will  render  as  to  them  a 
subsequent  transfer  of  all  the  debtor's  property  in  accordance 
with  such  agreement  void.  {Smith  v.  Crafty  2  Biss.  340, 
345,  348.)  A  promise,  upon  sufficient  consideration,  to 
indemnify  or  to  secure  another,  by  the  giving  of  the  lien  by 
way  of  chattel  mortgage  or  otherwise  upon  property,  left  in 
the  possession  of  the  promisor,  creates  an  equitable  lien  upon 
such  property,  valid  as  against  the  promisor,  and  enforceable 
against  the  property,  in  the  hands  of  an  assignee  for  the 
benefit  of  the  creditors  of  the  promisor.  {Hale  v.  Omaha 
Nat.  B%  49  N.  T.  626,  633 ;  Story  Eq.  Jur.  §  717  ;  Hasted 
V.  Ligraham^  75  N.  Y.  251,  257,  258 ;  Arnold  v.  Morris^ 
7  Daly,  498,  503-506;  Chase  v.  Peck,  21  N.  Y.  581; 
Hobmson  v.  WUliam^y  22  id.  380;  Payne  v.  Wilson,  74 
id.  348.)  A  chattel  mortgage,  or  an  agreement  to  give  a 
chattel  mortgage,  or  any  other  form  of  lien  or  right  to  the 
property  of    the    mortgagor   or  promisor,    which   contem- 
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plates,  either  by  express  provision  in  the  instrument  or  by 
necessary  implication  from  its  terms,  or  by  agreement  or 
understanding,  written  or  verbal,  outside  the  instrument,  that 
the  mortgagor  or  promisor,  besides  retaining  possession  of 
the  property,  may  deal  with  it  m  all  respects  as  his  own,  is 
fraudulent  in  law  against  the  other  creditors  of  the  mortgagor 
or  promisor.  (  Wood  v.  Lowry^  17  Wend.  492,  494,  495 ; 
EdgeU  V.  Hart,  9  N.  Y.  213,  216,  217;  Southard  v.  Pinch 
ney,  5  Abb.  [N.  C]  1S4,  196,  197 ;  Pott8  v.  Hart,  99  N.  Y. 
163,  172,  173 ;  F(ywler  v.  Haynes,  91  id.  346.)  It  cannot  be 
material  what  the  secret  intention  or  animus  in  the  minds  of 
Whiting  and  the  defendants  was.  They  must  be  presumed 
to  have  intended  the  natural  and  inevitable  consequences 
of  their  own  agreement  and  acts.  {Coleman  v.  Burr, 
93  N.  Y.  17,  31 ;  Potts  y.Hart,  supra.)  A  provision  in 
the  assignment  itself,  that  the  assignee  may  compromise 
with  the  creditors,  upon  such  terms  as  he  may  deem  to  the 
advantage  of  the  creditors  and  asssignor,  or  the  giving  of  a 
preference,  conditional  upon  the  creditors  to  be  preferred, 
releasing  the  unpaid  residue  of  their  debts,  or  an  actual  intent 
to  accomplish  similar  ends,  proved  by  evidence  independent 
of  the  instrument,  render  an  assignment  fraudulent  and  void. 
(  Work  V.  Ellis,  50  Barb.  512,  573 ;  McConnell  v.  Sherwood, 
58  How.  Pr.  453,  460,  461;  S.  C,  84  N.  Y.  522,  530; 
Hyslop  V.  Clark,  14  Johns.  458;  Grrover  v.  Wakeman,  11 
Wend.  187;  Gasherie  v.  Apple,  14  Abb.  68;  Liver  more  v. 
Rhodes,  27  How.  506 ;  Anthony  v.  Stype,  19  Hun.  265.)  In 
England,  agreements  to  give  security  for  advances  made, 
when  the  actual  execution  of  the  instrument  aifecting  the 
security  is  to  be  postponed  until  the  lender  has  lost  confidence 
in  the  debtor,  or  until  the  debtor  becomes  insolvent,  are 
fraudulent  as  against  creditors.  (JEc  parte  Fisher,  7  L.  K. 
[Ch.  App.  Cas.]  636,  644;  In  re  Gibson,  8  L.  E.  [Ch.  Div.] 
230;  Er  parte  Eilner,  13  id.  245,  247,  248;  Ed  parte 
Burton,  id.  102,  108.)  Here  the  obligation  to  be  secured 
was  incurred  with  the  understanding  that  it  should  not  be 
made  known  until  the  necessities  of  the  debtors'  condition 
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should  60  require  for  the  protection  of  the  creditor.  {HiUiard 
V.  Cagle,  46  Miss.  309,  337,  346.)  Inference  of  fraudulent 
intent  can  be  drawn  from  threats  to  make  a  preferential 
assignment,  if  sued,  or  if  an  offered  compromise  is  rejected. 
{White  V.  Leszynskify  14  Cal.  165,  167;  Ifewman  v.  Krain, 
34  La.  [Ann.]  910;  Cttrry  v.  Hart, ^2  Sandf.  Ch.  353,  417; 
Cram  v.  Mitchell^  1  id.  251 ;  AndersoriY.  Saohs,  59  Miss.  111.) 

W.  W.  Macfarland  for  William  Whiting,  assignee,  etc. 
Neither  the  promise  to  prefer  nor  the  assignment  of  the 
defendants  was  evidence  of  an  intention  to  assign  and  dispose 
of  property  fraudulently  and  with  a  view  to  hinder,  delay  and 
defraud  creditors.  {Candee  v.  Lord,  2  Gomst.  269 ;  Branson 
V.  R.  li,  Co.,  2  Black.  524 ;  Underwood  v.  Lach%^  59  Miss. 
Ill ;  Spaulding  v.  StroAfig,  38  N".  Y.  1.)  The  question  raised 
and  decided  below  cannot  be  raised  on  a  motion  to  vacate  an 
attachment.  {Thurher  v.  Blank,  50  N.  Y.  80 ;  Anthony  v. 
Wood,  96  id.  180 ;  Bishop  on  Assignments,  245 ;  Cosier  v. 
Shipman,  35  N.  Y.  533.)  The  affidavits  on  which  the  warrant 
of  attachment  was  granted  were  wanting  in  both  the  quality 
and  quantity  of  proof  required  by  law.  {Ex  parte  Haines^ 
IS  Wend.  611 ;  IlaU  v.  Bmd,  27  How.  Pr.  272 ;  Ackroyd  v. 
Ackrayd,  11  Abb.  Pr.  342;  Brewer  v.  Tvxiker,  13  id.  76; 
WiUard  v.  Denton,  17  How.  Pr.  480  ;  Oenin  v.  Tompkins, 
12  Barb.  273 ;  Fitzgerald  y.  Beldsn,  49  How.  225 ;  In  re  Bliss, 
7  Hill,  187;  In  re  Faulkner,  4  id.  598 ;  Morris  v.  TalcoU, 
96  N.  Y.  107 ;  Stringfidd  v.  Fidds,  7  N.  Y.  Civ.  Pro.  R.  360 ; 
3  Greenl.  Ev.,  §§  381,  385.)  Facts  must  be  stated  necessarily 
leading  to  the  presumption  of  fraudulent  intent.  {Morris  v. 
Talcoit^  96  N.  Y.  104,  107.)  The  facts  must  necessarily  tend 
to  establish  an  intent  of  guilt.  {Stringfidd  v.  Fidds,  supra.) 
The  right  to  a  warrant  of  attachment  rests  solely  on  statute 
and  being  in  derogation  of  the  common  law,  every  statutory 
condition  must  be  shown  to  exist  in  order  to  confer  jurisdiction 
or  authorize  the  exercise  of  judicial  discretion.  (Drake  on 
Attachments,  §§  106, 107;  Blossom  v.  Estes.  84  N.Y.  ^U\Start- 
v^ellv.  Fidd,  68  id.  341 ;  Hall  v.  B(md,  22  How.  272 ;  Shultz 
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V.  Hoaglandj  85  N.  Y.  463 ;  Steuben  County  Bank  v.  Alherger^ 
'  78  id.  258  ;  Wilson  v.  Britton,  26  Barb.  562 ;  Livermore  v. 
NoHhup,  44  K  Y.  109;  Ogd^n  v.  Peters,  21  id.  23.) 

Eabl,  J.  This  attachment  was  granted  on  the  3 let  day  of 
December,  1885,  on  the  ground  that  the  defendants  were 
about  to  assign  their  property  with  intent  to  defraud  the 
plaintiff  and  their  other  creditors.  On  the  2d  day  of  January 
thereafter,  the  defendants  executed  to  William  Whiting,  of 
Holyoke,  Mass.,  a  general  assignment  for  the  benefit  of  their 
creditors,  in  which  they  preferred  him  for  upwards  of 
$23,000.  Upon  motion  made  by  the  defendants  at  Special 
Term,  the  attachment  was  vacated,  as  appears  by  the  opinion 
there  pronounced,  upon  the  ground  that  the  affidavits  upon 
which  the  attachment  was  based  did  not  sufficiently  establish 
the  fraudulent  intent  alleged.  From  the  decision  of  the 
Special  Term,  the  plaintiflE  appealed  to  the  General  Term, 
and  there  the  order  of  the  Special  Term  was  reversed,  as 
appears  by  the  opinion  pronounced,  on  the  ground  that  the 
defendants  had  agreed  with  Whiting^,  at  the  time  of  the  salo 
of  certain  goods  to  them,  that  in  case  of  their  insolvency  or  of 
an  assignment  becoming  necessary  ho  should  be  protected  by 
a  preference  to  the  amount  of  the  goods  so  sold  to  them  and 
unpaid  for.  It  was  held  that  such  an  agreement  was  in  law 
a  fraud  upon  other  creditors  and  rendered  an  assignment 
giving  a  preference  in  pursuance  thereof  fraudulent  and  void. 
From  the  order  of  the  General  Term  the  defendants  have 
brought  this  appeal. 

We  have  frequently  held  that  we  cannot  look  at  the  opinion 
pronounced  below  in  a  case  like  this  for  the  grounds  upon 
which  the  decision  proceeded,  and  hence  if  we  find  in  thid 
record  any  ground  upon  which  the  General  Terra  could,  in 
the  exercise  of  its  jurisdiction,  have  reversed  the  order  of  the 
Special  Term  and  thus  sustained  the  attachment,  its  order 
must  be  affirmed  although  we  do  not  agree  with  its  opinion* 

We  do  not  think  that  the  promise  of  the  defendants  to 
make  a  preferential  assignment  in  tavor  of  Whiting  was  in 
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law  a  fraud  \i\yon  other  creditors  or  that  it  was  so  far  con- 
clusive evidence  of  fraud  as  to  avoid  the  assignment  made  in 
pursuance  thereof. 

The  property  which  the  defendants  obtained  by  their  agree- 
ment with  Whiting  added  to  their  visible  assets,  and  all  their 
assets  remained  liable  to  the  legal  remedies  of  their  creditors 
until  the  assignment  was  made.  By  adding  $23,000  to  their 
assets  by  goods  thus  obtained  of  Whiting,  and  then  preferring 
him  for  the  same  amount  in  their  assignment,  no  harm  was 
done  to  or  fraud  committed  upon  their  other  creditors. 

It  is  said,  however,  thai  this  sale  under  a  secret  promise  of 
a  future  preference  gave  the  defendants  a  delusive  appearance 
of  prosperity  and  solvency,  and  thus  enabled  them  to  obtain 
credit  which  they  otherwise  could  not  have  obtained,  and  that 
thus  the  agreement  necessarily  operated  as  a  fraud  upon  other 
creditors.  But  it  cannot  be  maintained  that  an  agreement  is 
fraudulent  which  simply  adds  to  a  debtor's  assets,  gives  him 
the  appearance  of  solvency  which  ho  does  not  in  fact  possess, 
enables  him  to  obtain  credit  and  continue  his  business,  and 
thus  postpones  impending  failure.  A  debtor  may  obtain 
credit  by  a  promise  to  pay  in  the  future,  either  in  cash  or  in 
property,  or  by  promising  to  give  his  check  or  an  indorsed 
note,  or  a  confession  of  judgment.  Neither  such  a  promise, 
nor  its  performance,  is  a  legal  fraud  upon  any  one  ;  and  why 
may  he  not  promise  to  give  security  upon  the  property  pur- 
chased, or  other  property?  Such  a  promise,  honest  in  fact, 
has  never  been  held  to  be  a  fraud  or  to  work  a  fraud  upon 
creditors.  Security,  honestly  given  in  pursuance  of  such  a 
promise,  relates  back  to  the  date  of  the  promise,  and,  except  as 
to  intervening  rights,  is  just  as  good  and  effectual  as  if  given  at 
the  date  of  the  promise ;  and  it  has  generally  been  so  held,  even 
in  bankruptcy  proceedings.  (Bump's  Bankruptcy  [10th  ed.], 
821 ;  Forbes  v.  Howe,  102  Mass.  427;  Bank  of  Leavenworth 
v.  TTunt,  11  Wallace,  891 ;  Burdich  v.  Jackson,  7  Hun,  488 ; 
EeparU  Ames,  1  Lowell's  Dec.  561  \  Ex  parte  Fisfver,  7  Oh. 
App.  Gas.  L.  E.  636 ;  Ex  parte  Kilner,  13  L.  R  Ch.  Div. 
246  ;  Uercer  v.  Peterson,  2  Ex.  L.  R  304 ;  &  C.  8  id.  104.) 
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But  here  the  agreement  was  to  make  the  preferential 
assignment  in  case  it  became  necessary  to  protect  the  creditor ; 
and  it  is  further  claimed  that  such  a  conditional  agreement  is 
a  fraud  upon  other  creditors.  A  failing  debtor  may  make  an 
assignment  preferring  one  or  more  creditors  because  he  is 
under  a  legal,  equitable  or  moral  obligation  to  do  so,  or  he 
may  do  it  from  mere  caprice  or  fancy,  and  the  law  will  uphold 
such  an  assignment  honestly  made.  If  he  may  make  such  an 
assignment  without  any  antecedent  promise,  why  may  he  not 
make  it  after  and  in  pursuance  of  such  a  promise  ?  How  can 
an  act  otherwise  legal  be  invalidated  because  made  in  pursu- 
ance of  a  valid  or  invalid  agreement  honestly  made?  In 
Smith  V.  Cro^t  (11  Bissell,  340),  Judge  Gresham  held  that 
such  a  conditional  agreement  for  a  future  preference  was  a 
fraud  upon  creditors.  But  in  the  same  case  (17  Fed.  Rep. 
705),  upon  a  rehearing,  Judge  Woods  held  that  the  same 
agreement  was  not  fraudulent,  and  in  a  very  satisfactory 
opinion  showed  that  such  an  agreement,  as  we  have  here,  for  a 
future  preference  in  case  of  insolvency  is  not  a  legal  fraud 
upon  creditors.  (See,  also,  Walker  v.  Adaivy  1  Bond  [U.  S. 
Cir.  Ct],  158 ;  Anderson  v.  Lacha^  59  Miss.  Ill ;  Spauldtnff 
V.  Strang,  87  N.  Y.  135 ;  S.  C.  88  N.  Y.  1 ;  Ilaydock  v. 
Coope,  53  N.  Y.  68.) 

This  agreement  did  not  create  any  lien,  legal  or  equitable, 
upon  the  property  of  the  defendants.  It  was  not  an  agreement 
for  a  future  lien  upon  the  specific  property,  which  is  sometimes 
held  to  create  an  equitable  lien  which  may  be  enforced  in 
equity.  It  was  not  an  agreement  for  any  lien  at  all.  It  was 
simply  an  agreement,  in  case  of  an  assignment  by  the  defendants, 
to  prefer  Whiting.  The  agreement  did  not  bind  defendants' 
property,  nor  encumber  it,  but  left  it  subject  to  all  the 
remedies  of  their  creditors,  and  it  neither  hindered  nor 
delayed  those  creditors.  They  could  have  made  the  same 
assignment  without  a  previous  agreement  and  it  is  impossible  to 
perceive  how  the  agreement  worked  any  legal  harm  to  any  one. 

It  is  not  important  to  determine  whether  this  was  an 
agreement  of  which  a  court  of  equity  would  enforce  specific 
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performance,  but  we  do  not  believe  it  was,  and  think  it  must 
stand  both  in  law  and  equity  like  an  agreement  to  pay  at  a 
future  day. 

But  we  think  there  were  suflScient  facts  set  forth  in  the 
affidavits  to  give  the  court  jurisdiction  to  determine  whether 
or  not  the  defendants  in  threatening  to  make,  and  in  making 
the  assignment,  were  actuated  by  a  fraudulent  intent.  A  few 
days  before  the  assignment  was  made  the  defendants  reported 
that  they  were  entirely  solvent  and  could  pay  all  their  debts 
in  full,  and  they  made  a  statement  of  their  affairs  showing  a 
large  surplus  of  assets  over  liabilities.  Soon  after  these 
representations,  they  claimed  that  they  could  not  pay  their 
debts  in  full  and  that  they  were  insolvent,  and  proposed  to 
their  creditors  a  compromise  of  fifty  cents  on  the  dollar, 
payable  in  nine,  twelve  and  fifteen  months  without  security. 
The  evidence  tended  to  show  that  they  had  been  engaged  in 
a  prosperous  business  yielding  them  large  profits,  and  they 
gave  no  satisfactory  or  intelligible  explanation  of  their  sudden 
alleged  insolvency.  They  threatened  that  unless  their  offer 
of  compromise  was  accepted  they  would  make  an  assignment 
preferring  Whiting  and  that  then  the  rest  of  their  creditors 
would  get  little  or  nothing.  The  efforts  of  the  defendants, 
with  the  co-operation  of  their  assignee  after  the  assignment, 
apparently  to  coerce  a  compromise  at  twenty-five  cents  on  the 
dollar,  their  offer  "  to  fix  it  up  "  with  a  creditor  afterward  if 
he  would  assent  to  the  compromise,  their  selection  of  a  foreign 
assignee,  the  relations  between  him  and  them,  and  the  secret 
promise  of  a  future  preference  are  also  pertinent  facts. 

The  court  at  General  Term,  looking  at  no  one  fact,  but  at 
all  the  facts  before  and  after  the  assignment,  could,  we  think, 
find  that  the  assignment  was  threatened  and  made  by  the 
assignors,  not  solely  for  the  honest  purpose  of  devoting  their 
assets  to  the  payment  of  their  just  debts,  but,  while  not  actually 
insolvent,  to  coerce  a  favorable  compromise  from  their  creditors 
and  thus  secure  a  benefit  to  themselves. 

The  proof  of  the  fraudulent  intent  alleged  may  not  have 
been  very  cogent,  but  it  was  sufficient  to  give  the  court  below 
810KBL8— Vol.  LIX.      39 
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jurisdiction  to  award  the  attachment,  and  hence  we  are  bound 
hy  its  decision  and  have  no  jurisdiction  to  interfere  therewith. 

The  appeal  should  therefore  be  dismissed  with  costs. 

All  concur. 

Appeal  dismissed. 


In  the  Matter  of  the  Application  to  compel  payment  by  the 
Executors  and  Legatees  of  and  under  the  last  Will  and 
Testament  of  Maby  MgPhbbson,  deceased,  of  the  tax 
imposed  by  Chapter  483,  Laws  of  1885. 

A  tax,  such  as  is  provided  for  by  the  act  of  t885  (Chap.  488,  Laws  of 
1885),  '  to  tax  gifts,  legacies  and  collateral  inheritances  in  certain 
cases,*'  may  be  constitutionally  imposed. 

Said  act  is  not  violative  of  the  provision  of  the  State  Constitution  (Art.  8, 
§  20),  which  provides  that  every  law  imposing  a  tax  **  shall  distinctly 
state  the  tax  and  the  object  to  which  it  is  to  be  applied. "  Said  pravision 
was  intended  to  apply  to  the  annual  recurring  taxes  known  at  the  time 
of  the  adoption  of  the  Constitution  and  imposed  generally  on  the  entire 
property  of  the  State  ;  it  does  not  apply  to  a  special  tax  like  that  pro- 
vided for  in  said  act. 

The  said  act  provides  sufficiently  for  a  notfce  and  hearing,  or  opportunity 
to  be  heard,  and  so  does  not  invade  the  constitutional  right  to  "due 
process  of  law."    (Art.  1,  §  6.) 

The  said  act  confers  no  powers  upon  Surrogates'  Courts  prohibited  by 
the  Constitution ;  the  imposition  and  collection  of  the  tax,  as  provided 
In  the  act,  is  simply  an  incident  in  the  settlement  of  the  estate  of  a 
deceased  person,  and  is  not  so  foreign  to  the  jurisdiction  generally 
exercised  by  said  courts  as  to  make  the  act  obnoxious  to  any  constitu- 
tional objection. 

The  fact  that  the  act  may  not  have  operation  as  intended  by  the 
legislature  in  some  cases  does  not  affect  its  validity  in  the  cases  where 
it  may  operate  without  difficulty  or  embarassment. 

(Argued  January  17, 1887;  decided  February  1,  1887.) 

Appbal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  entered 
upon  an  order  made  September  24,  1886,  which  affirmed  a 
decree  of  the  surrogate  of   Albany  county,   ordering   and 
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directing  the  payment  by  the  executors  and  legatees  under 
the  will  of  Mary  McPherson,  of  a  tax  upon  their  respective 
legacies  imposed  under  and  pursuant  to  the  act  chapter  483, 
Laws  of  1885. 

The  will  of  the  testatrix,  aside  from  legacies  to  various 
charitable  institutions,  gave  legacies  amounting  to  $28,000  to 
various  persons,  none  of  whom  stood  in  any  relationship  to 
her  specified  in  said  act.  The  residue  of  her  estate  she  gave 
to  her  executors  in  trust,  to  erect  a  monument  to  the  memory 
of  Robert  Burns  in  Washington  Park  in  the  city  of  Albany. 

John  F.  Montignani  and  Robert  O.  Scherer  for  appellants. 
As  a  special  or  specific  tax,  imposed  upon  the  passing  of 
property,  the  act  is  invalid.  {Gordon  v.  OomeSy  4.7  N.  T. 
611;  Wynehamer  v.  People^  3  Kern.  404;  1  Desty 
on  Tax.  4,  §  18,  p.  53 ;  People  v.  O&mm.  76  N.  T.  71 ;  Cooley 
on  Const.  Lim.  [5th  ed.]  613 ;  Stuart  v.  Palmary  74  N.  Y. 
189,^90;  Plevher  v.  State,  10  N.  W.  Rep.  485;  People  v. 
Fire  As80,y  92  N.  Y.  328;  In  re  Mayor^  etc.,  11  Johns.  77; 
Sharp  V.  Speir,  4  Hill,  82.)  The  right  of  bequest  or  testa- 
mentary disposition  is  a  purely  natural  and  essential  right, 
indispensable  to  the  common  ordinary  right  of  private  prop- 
erty, "  the  guarantee  to  individuals  of  the  fruits  of  their  own 
labor  and  abstinence."  (Mill's  Prin.  of  Pol.  Econ.,  chap.  2, 
Property,  278,  §  1 ;  id.  281,  §  4 ;  Essays  on  Prop.  &  L.  part  3, 
p.  78;  Remsm  v.  Brinkerhoff,  26  Wend.  332;  Windham 
v.  Chetwyndy  1  Bur.  414 ;  Stewarts  Fair  v.  Lispenard,  26 
Wend.  296 ;  Leiois  v.  Jonea,  50  Barb.  672.)  The  right  of 
inheritance  is  a  natural,  absolute  right,  and  as  such  not 
specially  taxable.  (1  T.  D  Woolsey  [Pol.  Science],  §  48.) 
Chapter  483,  as  imposing  a  special  tax  on  the  devolution  of 
property,  is  void,  and  that  it  must  be  considered  as  a  general 
tax.  (2  Locke  on  Civ.  Gov.,  124, 134,  1 35.)  The  whole  act  is 
therefore  unconstitutional.  {People  v.  Supers,  of  Westchester, 
4  Barb.  64,  70 ;  White  v.  White.  5  id.  484,  485 ;  Ta;/Ior  v. 
Porter,  4 Hill  144, 145;  Sweety.  Hulbert,  51  Barb.  312  ;  Clark 
V.  City  of  Rochester,  13  How.  Pr.  206 ;   Colde  v.  Bruce, 
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3  Dallas,  386;  Wynehamer  v.  People^  3  Kern.  404; 
liockwdl  V.  NeaHng^  35  N".  T.  302 ;  Stewart  v.  Palmer^  74 
id.  1 88.)  The  act  is  invalid  as  a  general  law,  imposing,  an  arbi- 
trary tax,  not  equal  or  uniform,  and  which  unjustly  discrimin- 
ates between  citizens.  (Cooley  on  Const.  Lim.,  169,  170,  393, 
479 ;  Lexington  v.  MoMillarCa  Heira^  9  Dan.  513-516 ; 
Younghlood  v.  Sexton^  32  Mich.  406  ;  People  v.  Supr^s^  20 
Barb.  81-88;  S.  C,  16  N.  Y.  424,  439 ;  PeopU  v.  Com'rs,  76 
id.  71 ;  Stuart  v.  PaLmer^  74  id.  190 ;  Flathush  Lands,  60  id. 
406,  407 ;  TJ.  S.  Const.  Am.  14 ;  In  re  Van  Antwerp,  56 
N.  Y.  265 ;  Cooley  on  Tax'n  [2d.  ed.],  47 ;  HervUl  v.  Buffalo, 
37  N.  Y.  270 ;  People  v.  Mayor,  etc.,  4  id.  419.)  The  consti- 
tutional validity  of  the  law  is  to  be  tested,  not  by  what  has  been 
done  under  it,  but  by  what  may,  under  its  authority  be  done. 
(Stua/rt  V.  Palmer,  74  N.  Y.  188.)  As  to  the  purpose  of 
a  tax,  the  power  of  the  legislature  is  limited  and  can  be 
reviewed.  ( Weismer  v.  Village  of  Douglas,  64  N.  Y. 
97.)  The  method  providing  for  assessing  and  collecting  the 
tax  may  also  be  examined  into,  and  if  not  found  just,  the  law 
be  declared  void.  (Stuart  v.  Palmer,  74  N.  Y.  183  ;  PeopU 
V.  Eg.  T.  Co.,  96  id.  395-396.)  The  probable  effect  of  a  tax 
law  may  be  considered  by  the  courts,  and  if  deemed  arbitrary 
and  oppressive  on  an  individual,  citizen  or  class  of  citizens, 
the  law  be  pronounced  invalid.  {In  re  FUttbush,  60  N.  Y. 
407:  Gordon  v.  Comes,  47  id.  611,  612;  People  ex  rd. 
M.  F.  L  Co  V.  CormUrs,  76  id.  71.)  There  are  exempt  from 
the  legislative  power  of  special  taxation  (1.)  rights  expressly 
protected  by  the  Constitution ;  (2.)  rights  by  necessary  implica- 
tion so  protected ;  (3.)  such  natural  rights  as  are  reserved  to  the 
people  themselves  and  not  by  the  Constitution  intrusted  as 
subjects  of  legislation  to  the  legislature.  (Cooley's  Const. 
Lim.  207  [175*] ;  Wilkinson  v.  Leland,  2  Pet.  627-657 ; 
Taylor  v.  Porter,  4  Hill,  144,  145  ;  Colder  v.  Bruce,  3  Dall. 
386.)  Uniformity  and  equality  are  essential  to  a  valid  tax. 
{In  re  McMahon  v.  Palmer,  102  N".  Y.  188, 189.)  Considered 
as  a  tax  on  property  the  law  is  invalid  as  not  providing  for  a 
legal  apportionment.     (Laws  of  1885,  chap.  483,  §§  6,  9,  23 ; 
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StuaH  V.  Palmer,  74  N.  Y.  183;  People  v.  Eq.  T.  Co.,  96 
id.  396.)  Chapter  483,  Laws  of  1885,  is  void  as  being  a 
law  which  imposes  a  tax  and  does  not  distinctly  state 
the  object  to  which  that  tax  is  to  be  applied.  (Const 
N.  Y.,  art.  3,  §  20;  Sun  Mat  Ins.  Go.  v.  MayoTy  etc., 
8  N.  Y.  241;  People  v.  Sup' re  of  (?.,  27  Barb.  575;  17 
N.  Y.  235  ;  BPk  R.  Bh.  v.  SapWs  Jef'n,  27  Barb.  583,  n. ; 
Const,  of  1847,  art.  7,  §  3 ;  27  Barb.  584,  n. ;  People  v. 
Sup'rs  MngSy  52  N.  Y.  556,  557,  559 ;  People  v.  Borne 
Jns.  Co.,  92  id.  329;  People  v.  F.  Ins.  Co.  Phil, 
id.  327 ;  Cooler's  Const.  Lim.  116 ;  Weismer  v.  Village  of 
Doufflasy  64  N.  Y.  98.)  The  law  is  unconstitutional  in  that 
it  confers  upon  the  surrogate  powers  and  duties  not  author- 
ized by,  but  contrary  to,  the  Constitution.  (Const,  art.  6 
§§U5, 16,  25,  27 ;  Const,  art.  14,  §§  8, 12 ;  Landers  v.  Stat.  M. 
R.  R.  Co.,  58  K  Y.  450;  People  v.  Porter,  90  id.  71; 
People  V.  Oa/rdner,  45  id.  812;  People  v.  Ghreen,  58  id. 
303 ;  DeUny  v.  BreU,  51  id.  78 ;  WUkins  v.  JEhrl,  46  id. 
358 ;  People  ex  rel.  Lent  v.  Carr,  100  id.  236,  242 ;  Cooley 
Const.  Lim.  177  [5th  cd.],  p.  211.) 

Leonard  G  Hun  and  Eugene  BurUngame  for  appellants. 
The  constitutional  validity  of  a  law  is  to  be  tested,  not  by 
what  has  been  done  under  it,  but  by  what  may,  by  its  authority, 
be  done.  {Stuart  v.  Palmer,  74  N.  Y.  183.)  Where  parts 
only  of  an  act  are  found  to  be  unconstitutional,  but  such  parts 
are  essential  to  the  existence  of  the  constitutional  parts,  or 
are  so  related  to  them  as  to  make  it  evident  that  the  legisla- 
ture intended  them  to  constitute  one  whole,  so  that  if  all 
could  not  be  carried  into  effect  no  parts  thereof  would  have 
been  enacted  by  it,  the  whole  act  should  be  declared  void. 
(Bishop  on  Stat.  Cr.  [2d  ed.J  §  34 ;  Cooley  on  Const.  Lim. 
[5th  ed.]  213.)  The  act  of  1885  (Chap.  483),  fails  to  pre 
scribe  with  that  certainty  and  precision  which  is  essential  to 
{he  validity  of  all  laws  imposing  taxes,  rules  for  apportioning 
determining  and  collecting  the  taxes  to  be  imposed  upon  the 
various  estates  and  interests  specified  therein.  (Cooley  on  Tax'n . 
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[2d  ed.]  237,  243,  244;  PeopU  v.  Brooklyn,  4  N.  T.  419, 
426, 427 ;  State  v.  Com'rs^  73  Ala.  65,  70 ;  Williams  on  Ex're. 
[6  Am.  ed.],  1696.)  Where  a  future  estate  or  interest  in  the 
property  of  a  decedent  is  given  by  his  will  to  any  person,  not 
absolutely,  but  only  in  case  he  shall  be  living  at  a  certain 
time,  or  at  the  expiration  of  a  prior  estate,  or  upon  the  hap- 
pening of  some  other  uncertain  event,  the  occurrence  or 
non-occurrence  of  which  is  dependent  upon  the  will  of 
another  person,  the  estate  or  interest  so  acquired  by  him  is 
not,  prior  to  the  happening  of  the  event,  upon  the  occurrence 
of  which  the  vesting  of  his  title  to  the  estate  or  interest  is 
dependent,  "  property  "  having  a  "  market  value ;  '*  nor  can 
the  legislature  impose  upon  it  a  tax  to  be  collected  from  other 
property  of  such  person  not  forming  part  of  the  decedent's 
estate,  under  a  judgment  to  be  entered  against  such  person  in 
proceedings  instituted  to  recover  'the  amount  of  this  tax. 
{Weismer  v.  Villxige  of  Douglas^  64  N.  T.  91;  Bertholf  \, 
O'Reilly,  74  id.  509-515;  In  re  Deans^yiUe  Cemeffy,  66  id. 
569-572  ;  In  re  Towmend,  39  id.  71-174  ;  In  re  Jacobs,  98 
id.  110,  111;  Duett  v.  AVoord,  41  Hun,  196;  Pott&r  v. 
CamWs,  10  Exch.  146-155 ;  Lmimer  Asphalte  v.  ComWs,  7 
id  211 ;  Hopkins  v.  Folger,  60  Me.  266,  269 ;  Sedg.  on  Dam. 
[7th  ed.]  134,  note  a. ;  Suth.  on  Dam.  126  ;  3  id.  154,  155 ; 
Mayne  on  Dam.  [Wood's  ed.]  87 ;  Roey  v.  Tdton,  11  C.  B. 
[N.  S.]  142 ;  Taylor  v,  Bradley,  4  Abb.  Ct.  App.  Dec.,  366 ; 
Wakemay  v.  TT.  d&  TT.  Mfg  Co.,  101  N.  T.  205.)  The  rule 
established  by  the  act  for  determining  the  value  for  the  purposes 
of  taxation  of  future  and  contingent  estates,  whether  arising  by 
way  of  remainder,  limitation  or  appointment,  is  unjust,  oppres- 
sive and  unconstitutional.  (Oooley  on  Const.  Lim.  [5th  ed.]  612, 
613, 622 ;  Cooley  on  Tax.  [2d  ed.]  237, 352,  493-513  ;  PeopU 
V.  Salem,  20  Mich.  452-472 ;  State  ex  rel.  v.  Bondout,  36 
N.  J.  L.  66-70 ;  Lexington  v.  McQuittin'a  Heirs,  9  Dana 
[Ky.],  513,  517 ;  Woodbridge  v.  Detroit,  8  Mich.  274,  301 ; 
Stuart  V.  Palmer,  74  N".  Y.  188,  189,  190 ;  People  v.  Dry 
Dock  Co.,  11  Abb.  [N.  C]  40 ;  S.  C,  92  N.  Y.  487 ;  Gordon 
V.  Comes,  47  N.  Y.  608,  612 ;  People  v.  Eg.  T.  Co,,  96  id. 
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887;  In  re  Jacobs,  98  id.  98,  111,  266,  257 ;  Portland  Bamk 
V.  Apthorp,  12  Mass.  252 ;  CoirCrs.  v.  People  a  Sav.  BTc.,  5 
Allen,  428, 431 ;  CorrCra.  v.  Earn.  Mf'g,  Co.,  12  id.  298,  301 ; 
Bank  v.  Hines,  3  O.  St.  1, 15 ;  Atfy  Gen,  v.  Winn.  Lake  Co., 
II  Wis.  35.)  The  legislature  intended  by  this  act  to  impose 
a  tax  on  "property,"  the  amount  of  which  tax  is  to  be 
determined  by  the  "  dear  market  value  "  of  such  property. 
{Eyre  v.  Jacob,  14  Gratt.  422,  428,  429,  436  ;  Tyson  v.  Sixi% 
28  Md.  577  ;  Strode  v.  Com'rs,  52  Penn.  183 ;  U.  S.  v.  Allen, 
9  Ben.  154  ;  People  v.  Eq.  T.  Co.,  96  N.  Y.  387 ;  Cooley  on 
Tax.  [2d  ed.]  430.)  The  act  violates  the  provisions  of  sec- 
tion 6  of  article  1  of  the  Constitution,  providing  that  no  man 
shall  be  deprived  of  life,  liberty  or  property  without  due  pro- 
cess of  law,  in  that  it  does  not  require  that  notice  shall  be 
given  to  the  persons  upon  whom  the  taxes  are  to  be  imposed 
of  the  appraisement  of  their  property,  or  the  fixing  and 
determining  of  the  value  of  their  estates  or  interests  therein, 
or  afford  them  a  reasonable  opportunity  to  be  heard.  (Cooley 
on  Const.  Lim.  [5th  ed.]  496,  note  2  ;  Cooley  on  Tax.  [2d  ed.] 
51,  361,  366  ;  Stuart  v.  Palmer,  74  N.  Y.  183,  188 ;  Ireland 
V.  Rochester,  51  Barb.  414,  430,  431 ;  Blazier  v.  Miller,  10 
Hun,  437 ;  Railroad  Tax  Case  v.  Sawyer,  8  Sawyer,  238 ; 
Davidson  v.  N.  Orleans,  96  U.  S.  97;  Hagar  v.  Rec. 
DislMery  No.  108,  111  id.  701, 709-711 ;  Stinger  v.  CmiWs,  26 
Penn.  422.)  The  restrictions  imposed  by  section  20  of  article  3 
of  the  Constitution  upon  the  power  of  the  legislature  to  levy 
taxes  were  intended  to  benefit  and  protect  the  taxpayers  of 
the  State,  and  it  is  the  duty  of  the  court  to  so  construe  and 
enforce  them  as  that  their  rights  and  interests  may  be  fully  cared 
for  and  preserved.  {People  ex  rel.  Hopkins  v.  Supers,  of 
Kings,  52  N.  Y.  556,  566  ;  Sharp  v.  Speir,  4  Hill,76  ;  NeweU 
V.  Wheder,  48  N.  Y.  486  ;  Bloodgood  y.  M.  <k  R.  R.  R.  Co., 
18  Wend.  9-53.)  The  construction  demanded  by  the  terms 
of  the  Constitution  should  be  adopted  by  the  courts, 
regardless  of  the  consequences.  {Bloodgood  v.  M.  <&  H.  R. 
R.  Co.,  18  Wend.  9-52  ;  People  v.  Morrell,  21  id.  563-584; 
N&vodl  V.  People,  7  N.  Y.  9-109 ;  Settle  v,  Vam,  Evrea,  49  id. 
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280,  281.)  The  act  violates  section  20  of  article  3  of 
tlie  Constitution,  which  requires  that  every  law  which 
imposes,  continues  or  revives  a  tax  shall  be  so  framed 
as  that  the  courts  and  taxpayers  can  ascertain  both  the  amount 
of  the  tax  and  the  object  to  which  it  is  to  be  applied,  from  a 
simple  inspection  of  the  act  itself,  without  being  compelled  to 
resort  to  any  other  law.  (Deb.  Const.  Conv.,  Cross.  &  Sutt. 
727 ;  People  ex  rel,  Hopkins  v.  Supers  of  'ElngSy  52  N.  Y. 
556-566 ;  BVk  R.  Bk.  v.  Sup'rs  Jeff,  Co,,  27  Barb.  583 ; 
People  v.  Supers  Orange  Co.,  id.  575 ;  People  v.  Home  Ins.  Co., 
92  N.  Y.  328.)  The  statement  that  the  taxes  imposed  by  the 
act  shall  be  "  paid  to*  the  treasurer  of  the  proper  county,  and 
in  the  city  and  county  of  New  York  to  the  comptroller 
thereof  for  the  use  of  the  State  "  (Laws  of  1885,  chap.  483, 
§  1),  is  not  a  sufficient  statement  of  the  object  to  which  the 
tax  is  to  be  applied  to  satisfy  the  requirements  of  the  Consti- 
tution. {People  V.  Supers  of  Chen.  Co.,  4  Seld.  317  ;  Darling- 
ton V.  Mayor,  etc.,  31  N.  Y.  186.) 

Albert  O.  McDonald  for  appellants.  The  charge  created  by 
the  act  of  1885  (Chap.  483),  is  a  tax  such  as  comes  within  the 
constitutional  provision,  section  20,  article  8.  (1  Abb.  L. 
Diet.  409 ;  1  Burrill's  L.  Diet.  407 ;  Cooley  on  Tax.  3,  5 ; 
Bigelow's  Life  of  Franklin,  479,  481,  504;  Westinghavsen  v. 
People,  44  Mich.  267.)  The  act  in  question  does  not  distinctly 
state  the  object  to  which  the  tax  is  to  be  applied.  {Swn  Mvi. 
Ins.  Co.  V.  City  of  If.  Y.,  10  Sand.  15  ;  People  v.  Supers  of 
Orange  Co.,  17  N.  Y.  235 ;  People  v.  Honie  Ins.  Co.,  92  id. 
328 ;  People  v.  Sup'rs  of  Kings  Co.,  52  id.  566,  668,  569.) 
When  a  statute  is  challenged  as  in  conflict  with  the  fundamental 
law,  a  clear  and  substantial  conflict  must  be  found  to  exist  to 
justify  its  condemnation ;  but  when  found,  courts  must  not 
hesitate  to  condemn.  (  WalcoU  v.  People,  17  Mich.  76 ;  In 
re  K  Y.  El.  E.  R.  Co.,  3  Abb.  [N.  C]  401,  413.)  The  tax 
in  question  here  is  a  general  tax  for  State  purposes,  as  opposed 
to  a  local  tax  for  local  objects.  (10  Sandf.  14 ;  People  v. 
Sup'rs  of  Ch&nxmgo,  8  N.  Y.  326,  327.) 
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James  E.  Kelly  tor  appellants.  The  act  of  1886  (Chap.  483), 
violates  section  20,  of  article  3  of  the  Constitution,  in  that 
it  does  n6t  distinctly  state  the  object  to  which  the  tax  pro- 
vided for  shall  be  applied.  {A.  T,  <&  S.  t.  R.  R.  Co. 
V.  Woodcock^  18  Kan.  20 ;  People  v.  Supers  of  Kings  Co.^ 
52  N.  T.  556.) 

Robert  SeweU  for  appellants.  The  constitutional  require- 
ment (Art.  3,  §  20),  with  regard  to  stating  the  object  to  which 
the  tax  shall  be  applied,  is  not  met  by  the  law  of  1885 
(Chap.  483).  {People  v.  JSup'rs  of  Orcmge  Co.,  17  N.  Y. 
235 ;  People  v.  Hcyrae  Ins.  Co.,  92  id.  326.) 

E.  L.  Fa/ncheVy  John  E.  Par  sons ,  Charles  A.  Da/vison  and 
S.  B.  Brownell  for  appellants.  The  Conttitation  requires 
that  "every  law  which  imposes,  continues  or  revives  a  tax 
shall  distinctly  state  the  tax  and  the  object  to  which  it  is  to  be 
applied,  and  it  shall  not  be  sufficient  to  refer  to  any  other  law 
to  fix  such  tax  or  object."  (Const.,  art.  3,  §  20 ;  People  v. 
Suprs  of  Kings  Co.,  52  N.  Y.  566.)  The  terms  employed  in 
the  act  are  in  effect  a  delegation  of  legislative  authority,  for 
not  having  been  previously  defined  by  the  legislature  and  being 
incapable  of  definition,  the  disposition  of  the  tax  is  left  to  the 
arbitrary  discretion  of  the  comptroller.  For  this  reason  the 
act  is  unconstitutional  and  void.  {People  v.  Supr^s  of  Kings 
Co.,  52  K  Y.  556,  557,  559.)  The  words,  "to  the  use  of  the 
State,"  in  the  act  are  so  vague  and  indefinite  that  they  require 
to  be  made  clear  by  supplementary  legislation.  {People  v. 
Supr^s.  of  Kings  Co.,  supra.)  The  act  of  1885  is  in  contra- 
vention of  the  constitutional  provision  that  requires  every 
law  that  imposes  a  tax  to  distinctly  state  the  object  to  which 
it  is  to  be  applied.  {People  v.  SupWs.  of  Orange  Co.,  17  N.  Y. 
235 ;  People  v.  Supers,  of  Kings  Co.,  supra;  People  v.  Home 
Ins.  Co.,  92  N.  Y.  328.) 

Horace  Russell  for  appellants.     The  act  is  unconstitutional 
in  that  it  does  not  sufficiently  state  the  object  to  which  the 
tax  is  to  be  applied  without  referring  to  other  laws  to  fix  such 
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object  (Const.,  art  8,  §  20 ;  Deb.  Const  Conv.  1846,  Cross- 
well  &  Sutton,  727 ;  People  v.  Home  Ins.  Co.,  92  N.  T.  328 ; 
3  Abb.  Ct.  App.  539.)  The  statement  of  the  objecJt  of  the 
tax  involves  a  delegation  of  legislative  duty.  It  is,  therefore, 
unconstitutional.  {People  v.  Supers  of  Kings  Go.^  52  N.  Y. 
556;  Cooley's  Const  Lim.  116.) 

Hugh  ReiUyy  district  attorney,  and  Mark  Cohn  for 
respondent.  Courts  will  not  determine  a  statute  to  be 
unconstitutional  except  in  a  very  clear  and  certain  case, 
nor  will  they  restrain  or  hamper,  without  obvious  necessity, 
the  scope  and  range  of  the  legislative  authority.  {People  v.  Fire 
Ass'n  of  PhU.^  92  N.  Y.  324 ;  People  v.  Sup'rs  of  Orange 
Co.,  17  id.  241 ;  PeopU  v.  Home  Ins.  Co.,  92  id.  844,  845 ; 
WalcoU  V.  People,  17  Mich.  68.)  The  Law  of  1885  (Chap. 
483,  sufficiently  states  the  object  to  which  the  tax  is  to  be 
applied.  {People  v.  Home  Ins.  Co.,  92  N.  Y.  335 ;  Const, 
art.  7,  §  2;  1  K.  S.  493;  id.  [7th  ed.]  496,  500,  501;  PeopU 
V.  Sup'rs  of  Orange  Co.,  supra;  8.  C,  27 Barb.  593 ;  2  R  S. 
[7th  ed.]  1276,  §§  32,  33.)  The  provisions  of  section  20  of 
article  3  of  the  Constitution  are  intended  to  apply  only  to 
laws  levying  a  tax  on  property ;  and  do  not  apply  to  the  duty 
or  tax  required  to  be  paid  by  this  law.  {People  v.  Moring, 
3  Abb.  Ct  App.  539 ;  Sun  Mut.  Ins.  Co.  v.  City  of  N.  Y., 
5  Sandf .  10,  14 ;  Westinghausen  v.  People,  6  N.  W.  Rep. 
641 ;  13  U.  S.  Stat,  at  Large,  285,  §§  124-126 ;  id.  287,  §§ 
126-151;  Wright  v.  Blakeslee,  101  U.  S.  174;  Springer  v. 
U.  S.,  102  id.  586 ;  Strode  v.  Comm.  52  Penn.  St  181,  188 ; 
Clymers  v.  Comm,  id.  185  ;  Carpenter  v.  Comm.  of  Pa.,  17 
How.  [U.  S.]  456  ;  In  re  Short,  16  Pa.  St  63  ;  Eyre  v.  Jacch, 
14  Gratt  422;  MUUr  v.  Comm.  27  id.  110, 117;  Tyson  v. 
State,  28  Md.  578.)  The  taxing  power  of  the  legislature,  except 
as  restrained  by  the  express  provisions  of  the  Constitution, 
may  be  said  to  be  unlimited.  (Cooley  on  Tax.  5,  7 ;  People  v. 
Mayor  of  Brooklyn,  4  N.  Y^  429 ;  Bertholf  v.  O'Reilly,  74 
id.  509-515 ;  Stuart  v.  Palmer,  id.  183-188 ;  WalooU  v. 
People,  17  Mich.  68;  People  v.  Eg.  T.   Co.,  96  K  Y.  387, 
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InterncUional  Bk,  v.  Bradley ^  19  id.  245,  250; 
Hwynea  v.  James^  17  id.  316;  People  v.  Mam^  20  id. 
434;  In  re  Trustees  of  N.  T.  P.  E.  Pvh.  School, 
31  id.  574,  680.)  The  right  to  inherit  or  succeed  to 
property  is  not  an  inherent,  natural,  or  an  absolute 
right;  neither  is  the  right  to  dispose  of  property  after 
one's  death  by  bequest  or  devise.  These  rights  are  clearly  all 
the  creatures  of  the  civil  or  municipal  laws,  and  accordingly 
are  in  all  respects  regulated  by  them.  (2  Blackst.  Com.  10, 
11,  12,  13.)  The  State  may  change  and  modify  them  at  any 
time,  or  abolish  them  altogether.  {^Eyre  v.  Jacobs  14  Gratt. 
422 ;  Miller  v.  Comm.  27  id.  1 10, 117 ;  Strode  v.  Gamm.  62  Pa. 
St.  181 ;  Glym&rsY.  Comm.  id.  186 ;  Tys(ni  v.  State,  28  Md. 
678 ;  In  re  Short,  4  Harris,  63 ;  3  R  S.  [7th  ed.]  2213,  §  19 ; 
Miller  v.  Miller,  18  Hun,  607.)  None  of  the  various  objec- 
tions in  this  case  can  be  raised  by  any  of  the  appellants. 
None  of  them  are  relatives  of  the  deceased.  They  are  all 
strangers,  and  no  vested  rights  of  theirs  are  affected.  (Laws 
of  1866,  chap.  368,  §  6;  Laws  of  1876,  chap.  343,  §  5; 
Oooley  on  Const,  Lim.  [3d  ed.]  163, 164 ;  Sinclair  v.  Jackson, 
8  Cow.  543.) 

Earl,  J.  Mary  McPherson  died  in  the  city  of  Albany  on 
the  6th  day  of  February,  1886,  leaving  a  will  which  was 
admitted  to  probate  by  the  surrogate  of  Albany  county.  In 
her  will  she  bequeathed  legacies  to  various  persons  who  were 
in  no  way  related  to  her,  and  upon  the  petition  of  the  district 
attorney  of  that  county  the  surrogate  ordered  the  executors 
named  in  the  will  to  pay  the  succession  tax  imposed  bj  chap- 
ter 483  of  the  Laws  of  1886.  The  executors  and  several 
of  the  legatees  appealed  from  the  decision  of  the  surrogate 
to  the  General  Term  and  from  affirmance  there  to  this  court. 
The  claim  on  the  part  of  the  appellants  is  that  the  act  of 
1886  is,  for  various  reasons,  unconstitutional  and  void,  that 
the  tax  was  not,  therefore,  lawfully  imposed,  and  that  its  col- 
lection and  payment  cannot  be  rightfully  enforced. 

The  first  section  of  the  act  provides  that  "  after  the  passage 
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of  the  act  all  property  which  shall  pass  by  will,  or  by  the 
intestate  laws  of  this  state  from  any  person  who  may  die 
seized  or  possessed  of  the  same  while  being  a  resident  of  the 
State,  or  which  property  shall  be  within  this  State,  or  any  part 
of  such  property,  or  any  interest  therein,  or  income  therefrom, 
transferred  by  deed,  grant,  sale  or  gift,  made  or  intended  to 
take  effect  in  possession  or  enjoyment  after  the  death  of  the 
grantor  or  bargainor,  to  any  person  or  persons,  or  to  a  body 
politic  or  corporate,  in  trust  or  otherwise,  or  by  reason  whereof 
any  person  or  body  politic  or  corporate  shall  become  bene- 
ficially entitled,  in  possession  or  expectancy,  to  any  property 
or  the  income  thereof,  other  than  to  or  for  the  use  of  father, 
mother,  husband,  wife,  children,  brother  and  sister  and  lineal 
descendants  born  in  lawful  wedlock,  and  the  wife  or  widow  of 
a  son  and  the  husband  of  a  daughter,  and  the  societies,  cor- 
porations and  institutions  now  exempted  by  law  from  taxation, 
shall  be  and  is  subject  to  a  tax  of  $5  on  every  $100  of  the 
clear  market  value  of  such  property,  and  at  and  after  the  same 
rate  for  any  less  amount,  to  be  paid  to  the  treasurer  of  the 
proper  county  and  in  the  city  and  county  of  New  York  to 
the  comptroller  thereof,  for  the  use  of  the  State,  and  all 
administrators,  executors  and  trustees  shall  be  liable  for  any 
and  all  such  taxes  until  the  same  shall  have  been  paid  as 
hereinafter  directed." 

We  entertain  no  doubt  that  such  a  tax  can  be  constitution- 
ally imposed.  The  power  of  the  legislature  over  the  subject 
of  taxation,  except  as  limited  by  constitutional  restrictions,  is 
unbounded.  It  is  for  that  body,  in  the  exercise  of  its  discre- 
tion, to  select  the  objects  of  taxation.  It  may  impose  all  the 
taxes  upon  lands,  or  all  upon  personal  property,  or  all  upon 
houses  or  upon  incomes.  It  may  raise  revenue  by  capitation 
taxes,  by  special  taxes  upon  carriages,  horses,  servants,  dogs, 
franchises  and  upon  every  species  of  property  and  upon  all 
kinds  of  business  and  trades.  {People  v.  Mayor  of  BrooTdyn^ 
4  N.  Y.  419 ;  Stuart  v.  Palmer,  74  id.  183 ;  People  v.  Equitable 
Trust  Co.  96  id.  387 ;  Portland  Bh,  v.  Apthorp,  12  Mass. 

I ;  Cooley  on  Taxation  7.)    Taxes  upon  legacies  and  inherit- 
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ances  have  been  approved  generally  by  writers  upon  political 
economy  and  systemb  of  taxation,  and  no  tax  can  be  less  bur- 
densome and  interfere  less  vrith  the  productive  and  industrial 
agencies  of  society.     Such  taxes  were  imposed  in  Home  two 
thousand  years  ago,  and  are  now  imposed  in  England  and 
several  of  the  continental  countries  of  Europe,  and  in  the 
States  of  Pennsylvania,  Maryland  and  Virginia,  and  perhaps 
other  States  of  this  country.     (  WiUiam^  Gdse^  3  Bland's  Ch'y 
R.  186,  259 ;  Eyre  v.  Jacobs,  14  Gratt.  422 ;  and  in  1864  (13 
U.  S.  Stats,  at  Large,  287)  a  tax  was  imposed  by  the  Federal 
government  upon  successions  to  real  estate.     The  acts  impos- 
ing such  taxes  have  frequently  come  before  the  courts  and 
have  uniformly  been  upheld.     {Carpenter  v.  Ooinm.  of  Penn. 
17  How.  456 ;  Scholey  v.  Rew,  23  Wall.  331 ;  Clapp  v.  Samp- 
son,  94  IT.  S.  589  ;  Wriffht  v.  Blaheslee,  101  id.  174 ;  Mason 
V.   Sa/rgent,    104  id.   689  ;    In  re  Short's   Estate,   16   Pa. 
63 ;   Stinger  v.    Comm.,   26   id.  422 ;    Gomm,   v.  Freedley, 
21    id.    33;  Strode  v.    Comm.,    52    id.    181;    MiUer     v. 
Comm.,  27  Gratt.  110;  Tyson  v.  State,  8  Md.   578;  State 
V.  Dorsey,  6  Gill,  388 ;  Williams'  Case,  Bland's  Ch.  B.  186.) 
The  case  of  the  State  v.  Dorsey,  was  a  curious  one,  possible 
only  under  a  state  of  society  long  since  passed  in  this  country. 
There  the  bequest  of  freedom  to  a  slave  was  held  to  be  a  legacy 
within  the  meaning  and  operation  of  the  Maryland  act  imposing 
taxes  upon  legacies,  and  the  executor  was  compelled  to  pay  it. 
It  is  not  very  important  to  determine  in  this  case  whether 
the  act  of  1885  is  to  be  regarded  as  imposing  a  tax  upon 
property  or  upon  the  succession  or  devolution  of  property  by 
will  or  intestacy.     In  either  case  it  is  a  special  tax.     In  the 
one  case  it  is  a  tax  upon  the  particular  class  of  property,  and 
in  the  other  case  a  tax  upon  the  succession  or  devolution  of 
property,  or  the  right  to  receive  property  in  the  cases  men- 
tioned in  the  statute.     Whether  it  be  one  or  the  other  it  is 
free  from  constitutional  objection.     It  has  never  been  ques- 
tioned that  the  legislature  can  impose  a  tax  upon  all  sales  of 
property,  upon  all  incomes,  upon  all  acquisitions  of  property, 
upon  all  business  and  upon  all  transfers.     Taxes  of  a  similar 
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character  were  quite  extensively  imposed  by  the  acts  of  con- 
gress passed  daring  the  late  civil  war.  If  this  be  regarded  as 
a  tax  upon  property,  then  it  is  free  from  constitutional  objec- 
tion if  it  be  equally  imposed  and  properly  apportioned  upon 
all  the  property  of  the  class  to  which  it  belongs.  A  tax 
imposed  for  the  general  welfare  upon  a  particular  house,  or 
the  houses  of  a  particular  neighborhood,  would  be  amenable 
to  constitutional  objection,  but  if  imposed  upon  all  the  houses 
in  the  State,  then  it  is  a  tax  imposed  upon  all  the  property  of 
that  class,  and  is  amenable  to  no  objection. 

It  is  also  objected  that  this  tax  is  not  constitutionally 
imposed  because  there  is  no  compliance  in  the  act  with  section 
20  of  article  3  of  the  Constitution  of  this  State,  which  provides 
that  "every  law  which  imposes,  continues  or  revives  a  tax 
shall  distinctly  state  the  tax  and  the  object  to  which  it  is  to 
be  applied,  and  it  shall  not  be  sufficient  to  refer  to  any  other 
law  to  fix  such  tax  or  object."  Section  1  of  this  act  requires 
that  this  tax  shall  be  paid  "  for  the  use  of  the  State,"  and 
this  is  the  only  designation  of  the  object  to  which  the  tax  is 
to  be  applied.  If  we  were  obliged  to  hold  that  this  constitu- 
tional provision  is  applicable  to  this  case,  we  should  have 
difficulty  to  determine  that  the  object  of  the  tax  is  sufficiently 
stated.  It  has  been  held  that  the  object  is  sufficiently  stated 
if  the  act  imposing  a  tax  provides  that  it  shall  be  paid  to  the 
credit  of  the  general  fund.  {People  v.  Supers  of  Orange  Co,, 
17  N.  Y.  239 ;  People  v.  Home  Ins.  Co,,  92  id.  335.)  The 
decision  which  first  announced  this  doctrine  greatly  impaired 
the  value  of  the  constitutional  provision,  because  when  the 
tax  has  once  been  paid  into  the  general  fund  it  may  be  appro- 
priated by  the  legislature  to  any  of  the  innumerable  objects, 
ordinary  and  extraordinary,  for  which  the  State  may  need 
money ;  and  thus  any  information  given  to  members  of  the 
legislature,  or  to  taxpayers,  by  such  a  statement  of  the  object 
of  the  tax,  is  more  illusory  than  real.  But  it  must  be  assumed 
that  the  constitutional  provision  still  has  some  value,  and  it 
should  not  be  entirely  nuflified  by  judicial  construction,  as  it 
would  be  if  we  should  hold  that  this  act  sufficiently  states 
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the  object  of  the  tax  within  the  meaning  of  the  Constitution. 
But  we  are  of  opinion  that  this  section  of  the  Constitution 
is  not  applicable  to  this  case.  In  terms  it  applies  to  every 
tax  which  the  legislature  can  impose,  and  is  not  confined  to  a 
property  tax.  It  is  not  even  by  its  terms  confined  to  a  general 
tax  embracing  the  whole  State ;  but  the  language,  literally  con- 
strued, is  broad  enough  to  embrace  every  local  tax  imposed  for 
local  purposes.  As  stated  above,  taxes  may  be  imposed  upon 
a  great  variety  of  objects.  They  may  be  direct  or  indirect, 
special  or  general,  and  they  may  be  imposed  in  the  shape  of 
excise  and  licenses,  upon  hawkers,  peddlers,  auctioneers,  insur- 
ance agents,  liquor  dealers  and  others.  All  the  contributions 
for  the  support  of  the  government,  enforced  from  individuals 
in  the  various  ways  mentioned,  are,  properly  speaking,  taxes. 
Notwithstanding  the  general  language  of  the  section  referred 
to,  we  do  not  think  it  was  intended  to  apply  to  every  tax  which 
the  legislature  could  impose,  and  so  it  has  been  held. 

The  object  of  the  constitutional  provision  was  to  convey 
information  to  the  members  of  the  legislature  and  to  the 
people,  and  it  should  have  a  practical  construction,  with  a 
view  to  accomplish  its  purpose  so  far  as  attainable,  and  to 
carry  out  the  policy  which  we  may  assume  dictated  it. 

The  tax  imposed  by  this  act  is  a  permanent  one.  It  is 
always  uncertain  upon  whom  it  will  fall  and  how  much 
revenue  it  will  produce.  It  would  have  been  impossible  for 
the  legislature,  perhaps  years  in  advance,  to  specify  the 
particular  objects  to  which  the  tax  should  be  applied,  and  we 
are  of  opinion  that  this  section  of  the  Constitution  was  intended 
to  apply  to  the  annual  recurring  taxes  known  at  the  time  of  the 
adoption  of  the  Constitution  and  imposed  generally  upon  the 
entire  property  of  the  state.  The  legislature  would  know 
definitely  the  objects  for  which  such  taxes  were  imposed,  and 
could  anticipate,  with  some  certainty,  the  amount  which  they 
would  produce ;  and  in  their  imposition  it  was  deemed 
important  by  the  framers  of  the  Constitution  that  the  object 
of  the  tax  should  be  stated.  But  we  do  not  think  that  the 
policy  embodied  in  the  section  had  any  reference  to  special 
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taxes  which  may  be  collected  in  a  variety  of  ways  ander 
general  laws,  such  as  auction  duties,  excise  duties,  taxes  on 
business  or  particular  trades,  avocations  or  special  classes  of 
property.  It  has  been  held  in  several  states  where  constitu- 
tional provisions  required  that  property  taxes  should  be  equal 
and  uniform,  that  such  provisions  had  reference  only  to  general, 
annual  recurring  taxes  upon  property  generally,  and  not  to 
special  taxes  upon  privileges  or  special  or  limited  kinds  of 
of  property.  It  was  said  in  Sun  Mutual  Insurance 
Company  v.  City  of  New  York  (5  Sand.  E.  10),  by 
Oakley.  Ch.  J.,  in  speaking  of  this  constitutional  provision, 
that  it  might  be  "  seriously  doubted  whether  it  ought  not  to 
be  construed  as  relating  exclusively  to  the  imposition  of  a 
general  tax  for  State  purposes,  and  not  at  all  to  the  imposition 
of  a  local  tax  for  local  objects."  In  People  v.  Morin/g 
(3  Abb.  [N.  Y.  Ct.  App.,  Dec]  539),  the  court  had  under 
consideration  the  acts  of  1846  and  1866,  imposing  duties  upon 
auctioneers  and  brokers,  and  the  acts  were  challenged  as  in 
contravention  of  this  section  of  the  Constitution,  and  Hunt,  J., 
writing  the  opinion  of  the  court,  expressed  concurrence  with 
the  intimation  of  Judge  Oakley  in  the  case  last  cited,  and  said 
that  this  section  "was  not  intended  to  be  applied  to  laws 
which  impose  duties,  fees  or  excises  on  particular  professions, 
classes  of  trades  or  individuals,  but  that  the  same  relates  only  to 
a  general  tax  upon  the  property  of  the  State ; "  that  "  this 
section,  I  have  no  doubt,  contemplates  a  general  tax  upon  all 
the  property  of  the  State  and  was  not  intended  to  be  satisfied 
with,  or  to  apply  to  a  local  tax  upon  a  particular  section,  or  to 
a  tax  imposing  fees  or  duties  upon  trades  or  individuals, 
although  the  same  are  direct  taxes  equally  as  if  imposed  upon 
the  entire  property  of  the  State."  It  was  said  by  Finoh,  J., 
in  People  v.  Fire  Association  of  Philadelphia  (92  N.  Y.  311), 
that  the  tax  covered  by  the  constitutional  provision  is  one 
general  in  its  provisions  and  coextensive  with  the  State. 

It  is  thus  seen  that  there  are  cases  where  the  language  of 
this  section  of  the  Constitution  must  be  restricted  by  con- 
struction, and  we  think  this  is  one  of  them. 
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....^ 

/This  tax  is  imposed  according  to  the  value  of  the  legacy 
and  collateral  inheritance  liable  to  be  taxed,  and  hence  there 
must  be  some  mode  of  ascertaining  that  value ;  and  for  that 
purpose  judicial  action  is  requisite  at  some  stage  of  the  pro- 
ceeding before  the  liability  of  the  taxpayer  becomes  finally 
fixed.  He  must  have  some  kind  of  notice  of  the  proceeding 
against  him,  and  a  hearing  or  an  opportunity  to  be  heard  in 
reference  to  the  value  of  his  property,  and  the  amount  of  the 
tax  which  is  thus  to  be  imposed.  Unless  he  has  these,  his 
constitutional  right  to  due  process  of  law  has  been  invaded.  5  ^ 
{Stuart  V.  Palmer^  74  N.  Y.  183;  County  of  San  Mateo  v» 
5.  Pac.  JS.  R.  Co.,  8  Sawyer,  238 ;  Hagar  v.  DisL  No.  108, 
111  U".  S.  701.)  This  act  is  assailed  as  unconstitutional  and 
void  because  it  is  claimed  it  does  not  give  the  taxpayer  such 
notice^  and  hearing. 

/While  the  provision  for  notice  is  not  as  clear  and  explicit 
as  it  might  have  been,  yet  we  are  constrained  to  believe  that 
it  is  sufficient^  Section  13  provides  that :  "  In  order  to  fix  the 
value  of  the  property  of  persons  whose  estates  are  subject  to 
the  payment  of  the  tax,  the  surrogate,  upon  the  application  of 
any  interested  party,  or  upon  his  own  motion,  shall  appoint 
some  competent  person  as  appraiser  as  often  as  and  when 
occasion  may  require,  whose  duty  it  shall  be    forthwith  to 
give  such  notice  by  mail,  and  to  such  persons  as  the  surrogate 
may  by  order  direct,  of  the  time  and  place  he  will  appraise 
such  property,  and  at  such  time  and   place  to  appraise  the 
same  at  its  fair  market  value  and  make  a  report  thereof  to 
the  surrogate,  together  with   such   other    tacts   in   relation 
thereto  as  the  surrogate  may  by  order  require,  to  be  filed  in 
the  office  of  the  surrogate ;  and  from  this  report  the  surrogate 
shall  forthwith  assess  and  fix  the  then  cash  value  of  all  estates; 
annuities  and  life  estates  or  term  of  years  growing  out  of  said 
estate,  and  the  tax  to  which   the  same  is  liable,  and  shall 
immediately  give  notice  thereof  by  mail  to  all  parties  known 
to  be  interested  therein."     With  a  view  of   upholding  the 
constitutionality  of  the  act,  this  and  all  the  other  sections  of 
the  act  must  be  liberally  construed,  as  no  act  of  the  legislature 
S1GKKL8— Vol.  LIX.      4c1 
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may  be  condemned  as  unconstitutional,  if  by  fair  implication 
or  any  just  construction  of  its  language  it  can  be  upheld. 
The  surrogate  who  has  admitted  a  will  to  probate,  or  granted 
letters  of  administration,  will  ordinarily  have  in  his  possession 
information  as  to  the  persons  interested  in  the  estate  to  be 
administered ;  and  hence  this  section  imposes  upon  him  the 
duty  of  selecting  the  persons  to  whom  notice  is  to  be  addressed 
by  the  appraisers ;  and,  as  all  persons  interested  are  entitled 
to  notice,  it  is  a  fair  inference  that  it  was  intended  that  he 
should  direct  notice  to  be  given  to  all  such  persons.  He  is  9 
judicial  oflScer  in  whose  court  proceedings  are  conducted  in 
an  orderly  manner,  and  all  persons  interested  in  any  question 
to  be  determined  by  him  are  entitled  to  notice  and  a  hearing. 
It  was  intended  that  this  proceeding  for  the  imposition  of  a 
tax  should  be  conducted  in  an  orderly  way  as  is  required  in 
other  proceedings  in  his  court.  Therefore,  when  the  section 
provides  that  he  shall  designate  by  order  to  whom  the  notice 
is  to  be  given,  it  is  necessarily  implied  that  he  shall  designate 
all  the  persons  entitled  to  notice.  If  he  should  omit  to  do  so, 
it  would  be  an  error  on  account  of  which  any  tax  imposed 
upon  the  person  not  notified  or  heard  would  be  invalid  as 
having  been  imposed  without  jurisdiction. 

It  is  also  provided,  that,  immediately  after  he  has  assessed 
the  tax,  the  surrogate  shall  "  give  notice  thereof  by  mail  to  aU 
parties  known  to  be  interested  therein."  This  gives  a  further 
opportunity  to  the  taxpayer  to  be  heard.  Upon  receiving  the 
notice,  if  he  has  had  no  prior  notice  or  hearing,  he  may  apply 
to  the  surrogate  and  ask  for  one,  and  it  would  be  his  duty  to 
grant  it.  The  proceeding  is  in  court  before  a  judicial  oflScer 
and  whatever  a  taxpayer  can  ask  as  a  matter  of  constitutional 
right,  it  is  the  duty  of  the  surrogate  to  grant. 

Then  there  is  the  right  of  appeal  provided  for  in  the  same 
section.  Any  person  dissatisfied  with  the  appraisement  or 
assesment  may  appeal  therefrom  to  the  surrogate  of  the  proper 
county,  on  paying  or  giving  security  to  pay  all  costs  and  the 
tax  as  fixed  by  the  court.  Upon  such  appeal  there  is  another 
opportunity  to  be  heard.     The    appeal  is  not  limited  to 
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questions  of  law,  but  may  be  taken  to  the  surrogate  upon 
both  the  law  and  the  facts,  and  he  has  ample  power  to  correct 
any  error  brought  to  his  attention.  For  the  purpose  of 
making  such  correction,  he  is  not  bound  by  the  estimate  of 
the  appraisers,  or  by  the  facts  which  appeared  before  him ; 
but  he  may  hear  such  new  evidence  and  allegations  as  may 
be  properly  presented  to  him. 

There  is  still  further  opportunity  to  be  heard  under  section 
16  of  the  act.  It  is  there  provided,  that,  if  it  shall  appear  to 
the  surrogate's  court,  that  any  tax  accruing  under  the  act 
has  not  been  paid,  according  to  law,  it  shall  issue  a  citation, 
citing  the  persons  interested  in  the  property  liable  to  the 
tax  before  the  court  on  a  day  certain,  not  more  than  three 
months  after  the  date  of  such  citation,  and  show  cause  why 
the  tax  should  not  be  paid ;  that  the  service  of  such  citation, 
and  the  time,  manner  and  proof  thereof,  and  the  hearing 
and  determination  thereon,  and  the  enforcement  of  the 
determination  or  decree  shall  conform  to  the  provisions  of 
the  Code  of  Civil  Procedure  for  the  service  of  citations  now 
issuing  out  of  surrogates'  courts,  and  the  hearing  and  determ- 
ination thereon  and  its  enforcement.  So,  too,  under  this 
section,  after  the  tax  has  been  imposed,  no  person  can  be 
compelled  to  pay  it  until  a  citation  has  been  regularly  served 
upon  him  and  he  has  had  ample  opportunity  to  be  heard. 
Upon  the  return  of  the  citation,  it  is  not  specified  in  the 
section  what  cause  can  be  shown  against  the  payment  of  the 
tax;  but  it  is  clear  that  the  person  thus  cited  may  allege 
any  reason  whatever  which  shows  that  he  ought  not  to  pay 
it.  He  may  answer  that  he  has  not  had  an  opportunity  to  be 
heard  upon  the  appraisal,  and  that,  therefore,  the  tax  as  to 
him  is  void.  He  may  show  any  error  affecting  the  validity 
of  the  tax,  or  that  he  has  never  received  and  never  will 
receive  the  inheritance  or  legacy ;  and  it  would  undoubtedly 
be  a  justification  for  refusing  to  pay  that  he  had  absolutely 
renounced  and  refused  to  accept  or  receive  the  inheritance  or 
legacy.  If  the  surrogate  should  err  in  his  decision,  there 
would  be  the  right  of  appeal  to  the  Supreme  Court,  and  the 
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same  right  which  parties  have  in  other  cases  to  bring  to  this 
court  for  review  the  decisions  of  surrogates'  courts. 

So,  in  all  of  these  modes  we  think  there  is  sufficient  pro- 
vision for  notice  and  hearing  for  all  parties  interested  in 
the  tax,  and  we  have  no  doubt  that  the  act  secures  to  every 
taxpayer  due  process  of  law  so  far  as  it  is  applicable  to  cases 
of  taxation. 

It  is  also  objected  that  the  act  confers  powers  upon  sur- 
rogates' courts  not  authorized  by  and  contrary  to  the  Constitu- 
tion. There  is  nothing  in  the  Constitution  which  in  any  way 
specifies  or  defines  the  powers  or  duties  of  surrogates.  They 
are  recognized  in  various  sections  of  the  Constitution  and  they 
have  been  known  to  the  laws  of  the  State  since  the  foundation 
of  our  government.  Their  jurisdiction  has  from  time  to 
time  been  defined  in  the  statutes,  and  from  time  to  time 
extended  and  enlarged.  Surrogates'  courts  have  always  had 
jurisdiction  of  the  administration,  adjustment  and  settlement 
of  the  estates  of  deceased  persons,  and  the  imposition  and 
collection  of  this  tax  are  simply  incidents  in  the  final  settle- 
ment and  adjustment  of  such  estates,  and  are  in  no  way 
foreign  to  the  jurisdiction  which  has  generally  been  exercised 
by  such  courts,  certainly  not  so  foreign  as  to  make  the  act 
obnoxious  to  any  constitutional  objection. 

The  learned  brief  submitted  by  Mr.  Hun,  on  the  part  of 
the  appellants,  points  out  many  imperfections  in  this  act, 
and  shows  that  there  will  be  great  embarrassment  and 
difficulty  in  executing  the  act  in  the  cases  of  contingent 
remainders  and  expectant  estates,  and  in  some  other  cases. 
The  criticisms  made  by  him  upon  the  act  are  well  worthy  of 
the  attention  of  the  legislature.  But  even  if  in  ome  of  the 
respects  pointed  out  by  him  it  should  be  found  that  the  act  is 
inoperative  and  impracticable,  yet  on  that  account  we  see  no 
reason  for  condemning  the  entire  act.  If  it  should  be  wholly 
inoperative  in  cases  of  contingent  and  expectant  estates  and 
in  some  other  cases  mentioned  by  him,  yet  it  can  operate 
without  difficulty  or  embarrassment  in  the  great  majority  of 
cases  coming  within  its  purview ;  a  majority  of  persons  having 
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property  die  intestate,  and  a  majority  of  those  disposing 
of  property  by  will  do  it  by  simple  bequests  or  devises,  and 
the  cases  of  contingent  and  expectant  estates  are  not  very 
common.  There  is  no  reason,  therefore,,  for  condemning  the 
whole  act  because  possibly  in  some  cases  it  could  not  have 
operation  according  to  the  intent  of  the  legislature.  We  can- 
not say  that  the  legislature  would  not  have  enacted  it  if  they 
had  known  that  it  would  be  confined  in  its  operation  to  simple 
cases  of  intestacy  and  wills  containing  nothing  but  absolute 
devises  and  bequests,  as  to  which  there  is  no  difficulty  or 
embarrassment  in  executing  the  act. 

We  are,  therefore,  of  opinion  that  there  is  no  constitutional 
objection  to  this  act  which  aflEects  this  case,  and  that  the 
judgment  should  be  affirmed,  with  costs. 

All  concur  except  Rapah  o,  J. ,  not  voting. 

Judgment  affirmed. 


Samuel  Weeks  et  al.,  Appellants,  «.  Jacob  Weeks   Corn- 
well  et  al.  Respondents. 

W.  died,  leaving  a  large  amount  of  real  and  personal  property,  a  widow 
and  no  descendants.  By  his  will  he  gave  to  his  widow  absolutely 
certain  real  and  personal  estate  and  a  life  estate  in  four  lots  in  the  city 
of  New  York.  The  will  contained  seventeen  clauses,  each  devising 
parcels  of  land  to  his  executors  in  trust,  to  pay  the  net  income  to  a 
person  named  during  life.  The  land  mentioned  in  each  clause  was,  on 
the  death  of  the  life  beneficiary,  devised  to  his  wife  and  heirs,  or  where 
there  was  no  wife  to  his  heirs  or  issue.  In  several  of  the  clauses  was 
contained  a  provision  that  the  issue  of  such  life  beneficiaries  as  shall 
have  died  shall  take  the  parents'  share.  A  lot  of  land  was  also  devised  to 
P.  in  fee,  and  one  to  each  of  two  servants  of  the  testator,  D.  and  C. 
By  the  twenty-fourth  clause  the  testator  gave  the  residue  of  his  estate,  real 
and  personal,  not  *'  bequeathed  in  fee  or  upon  trust/'  to  his  executors,  *'  to 
use  the  same  as  in  their  judgment  they  deem  to  be  for  the  best  interest " 
of  the  whole  estate :  and,  to  raise  money  for  that  purpose,  he 
authorized  them  to  mortgage  "the  piece  or  parcel  of  land  being 
the  residue  and  remainder"  of  his  estate,  and  after  paying 
taxes,  etc.,  and  such  amounts  as  they   might  deem  necessary    for 
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repairs,  etc.,  "to  divide  and  pay  the  remainder  at  any  time  within 
ten  years  to  each  and  every  of  my  legatees  hereinbefore  named," 
except  D.  and  C,  "in  the  proportion  in  which  his,  her  or  their 
specified  legacies  hereinbefore  named  and  bequeathed  bear  to  each 
other,  the  heii*s  of  such  legatee  as  may  have  died  to  take  the  share 
which  said  legatee  would,  if  living,  have  been  entitled."  By  the 
twenty-fifth  clause,  upon  the  termination  of  the  real  estate  trusts  where 
the  fee  was  undisposed  of,  the  testator  gave  "the  fee  of  said  real  estate 
trust  property"  to  his  legatees,  excepting  D.  and  C,  to  be  divided 
among  them  in  the  same  proportion  as  specified  in  the  twenty-fourth 
clause ;  the  testator  declaring  his  meaning  to  be  to  regard  each  of  his 
legatees,  except  D.  and  C,  "a  legal  heir  "  to  his  estate,  "  limited  to  the 
said  trust  property  in  the  proportion  named."  The  real  estate  referred 
to  in  the  twenty-fourth  and  twenty-fifth  clauses  consisted  of  the  four 
lots  devised  to  the  widow  for  life.  In  an  action  brought  after  the  death 
of  the  widow,  for  partition  of  said  real  estate,  Md  that  under  the 
twenty-fifth  clause  said  real  estate  was  legally  devised,  the  devisees 
being  the  seventeen  persons  named  as  beneficiaries  in  the  seventeen 
trusts,  together  with  P. ;  that  the  proceeds  of  sale  should  be  divided 
among  them,  as  to  the  seventeen  life  beneficiaries,  in  proportion  to  the 
value  of  the  specific  real  estate  from  which  they  were  respectively 
entitled  to  the  income,  and  as  to  P. ,  in  proportion  to  the  value  of  the 
fee  of  the  land  given  to  him  ;  that  the  only  real  estate  trust  attempted  to 
be  created  by  the  twenty-fourth  clause  was  to  mortgage  it,  which  trust 
was  invalid  because  not  for  the  benefit  of  legatees  or  for  the  purpose  of 
satisfying  any  cnarge  upon  the  land  (1  R  S.  728,  §  55) ;  that  even  if 
valid  it  vested  no  estate  in  the  trustees  (§  56)  but  was  valid  only  as  a 
power,  and  so  in  any  event  it  did  not  suspend  the  power  of  alienation, 
or  prevent  the  vesting  of  the  estate  in  the  devisees  mentioned  in  the 
twenty-fifth  clause. 

(Argued  December  18. 1886-  decided  February  1. 1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Comi:,  in  the  first  judicial  department,  made  May  4,  1886, 
denying  a  motion  for  a  new  trial,  made  pursuant  to  section 
1001  of  the  Code  of  Civil  Procedure,  after  entry  of  an 
interlocutory  judgment. 

This  action  was  for  partition. 

Jacob  Weeks  died  in  the  city  of  New  York  on  the  9th 
day  of  September,  1881,  leaving  a  widow,  a  will,  a  large 
amount  of  real  and  personal  property  and  no  descendants. 
His  widow  died  on  the  7th   day  ol   April,  1882  ;  both  he 
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and  she  were,  at  death,  upwards  of  eighty  years  old.  In 
his  will,  which  was  dated  May  9,  1881,  he  gave  to  his  wife 
absolutely  a  large  amount  of  real  and  personal  property,  and 
he  devised  to  her  during  her  life  four  lots,  and  the  buildings 
erected  thereon,  situated  upon  Fifth  avenue  in  the  city  of 
New  York,  valued  at  $675,000.  He  devised  several  lots  of 
land  to  his  executors,  upon  trust,  to  collect  the  rents  thereof 
during  the  life  of  his  adopted  son,  Jacob  Weeks  Cornwell,  and, 
after  expending  therefrom  such  amounts  as  they  deemed 
necessary  to  keep  the  premises  in  good  order  ajjd  repair  and 
properly  insured  against  loss  and  damage  by  fire,  to  pay  the 
remainder  of  such  rents,  when  collected,  to  Cornwell,  during 
his  life;  and  at  his  death  the  said  lots  with  the  buildings 
thereon  were  devised  to  his  wife,  Virginia  Cornwell,  and  to  his 
children,  Ida  Van  Cott,  Clarissa  Lyon  And  Millard  Filmore 
Cornwell,  share  and  share  alike,  the  issue  of  such  as  may  have 
died  to  take  the  share  to  which  his,  her  or  their  parent  would, 
if  living,  have  been  entitled.  In  sixteen  other  clauses  of  the 
will  the  testator  devised  particular  parcels  of  land  to  his 
executors,  upon  similar  trusts,  for  other  beneficiaries.  Aft«r 
the  death  of  each  life  beneficiary  the  land  mentioned  in  each 
clause  was  devised  to  the  wife  and  heirs  of  such  beneficiary, 
share  and  share  alike,  or,  where  there  was  no  wife,  to  the 
heirs  or  issue  of  suck  beneficiary ;  several  of  the  clauses  con- 
tain a  provision  that  the  issue  of  such  life  beneficiaries  as 
shall  have  died  shall  take  the  parents'  share.  The  testator  also 
devised  in  fee  a  lot  of  land  to  William  V.  Parschall,  and  in 
the  twenty-second  and  twenty-third  clauses  he  devised  in  fee 
a  lot  of  land  to  each,  Ann  Davey  and  Hugh  Collins,  two  of 
his  servants.  By  the  twenty-seventh  clause  the  testator 
authorized  and  directed  his  executors  to  repair  or  rebuild 
the  buildings  upon  any  of  the  lots  of  land  devised  to  them  in 
trust  if  the  buildings  should  be  partially  injured  or  wholly 
destroyed  by  fire  during  the  continuance  of  the  trust,  and 
in  order  to  raise  money  for  that  purpose  he  empowered  them 
to  mortgage  the  parcel  or  parcels  of  land  upon  which  the 
buildings  should  be  situated  and  charge  the  payment  of  such 
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mortgage  upon  such  parcels  of  land  respectively.  By  the 
twenty-ninth  clause  the  testator  authorized  and  directed  his 
executors,  in  case  he  should  die  leaving  any  building  oi* 
buildings  upon  any  of  the  lots  of  ground  devised  in  an 
unfinished  state,  or  having  executed  any  contract  or  contracts 
for  the  erection  of  any  building  thereon,  to  finish  or  complete 
such  building,  and  for  that  purpose  he  empowered  them  to 
mortgage  the  parcel  of  land  upon  which  such  unfinished 
building  might  be  situated,  or  to  which  such  contract  might 
relate,  and  charge  the  payment  of  the  mortgage  upon  such 
parcels  of  land  respectively.  The  thirtieth  clause  author- 
ized and  directed  the  executors  immediately  upon  proving 
the  will,  or  as  soon  thereafter  as  possible,  to  pay  all  taxes, 
assessments,  mortgages  or  incumbrances  whatsoever  against 
the  testator's  property  at  the  time  of  his  death  out  of  his  per- 
sonal estate,  and  if  the  personal  estate  should  be  insufficient 
for  that  purpose,  then  he  directed  that  any  deficiency 
that  might  exist  should  be  paid  out  of  the  income  of  his 
entire  estate,  except  the  income  from  the  property  devised 
for  life  to  his  wife.  By  the  thirty-first  clause  the  testator 
authorized  and  directed  his  executors  to  pay  the  annual 
taxes  and  all  assessments  upon  the  property  devised 
to  them  in  trust  out  of  the  income  thereof  respect- 
ively, and  directed  his  wife  to  pay  the  annual  taxes 
and  all  assessments  upon  the  property  devised  to  her 
for  life.  He  appointed  his  wife,  Jacob  Weeks  Corn- 
well,  Samuel  Weeks,  Jr.,  and  George  Washington  Weeks, 
executors  of  his  will.  The  twenty-fourth  and  twenty-fifth 
clauses  of  the  will  are  as  follows :  "  Twenty-fourth.  All  the 
rest,  residue  and  remainder  of  my  estate,  real  and  personal, 
that  I  may  own  at  the  time  of  my  death,  and  not  herein- 
before bequeathed  in  fee  or  upon  trust,  I  give,  devise  and 
bequeath  to  my  said  executors  upon  trust,  to  use  the  same  as 
in  their  judgment  they  deem  to  be  for  the  best  interest  of  my 
whole  estate,  and  in  order  to  raise  money  for  that  purpose  I 
empower  them  to  mortgage  the  piece  or  parcel  of  land,  being 
the  residue  and  remainder  of  my  estate  and  not  hereinbefore 
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disposed  of  in  fee  or  upon  trust,  and  after  paying  and  keep- 
ing paid  all  taxes  and  assessments  upon  said  property,  and 
expending  such  amounts  as  they  may  deem  necessary  to  keep 
the  said  premises  in  good  order  and  repair,  and  properly 
insured  against  loss  and  damage  by  fire,  to  divide  and  pay 
the  remainder  at  any  time  within  ten  years  to  each  and  every 
of  my  legatees  hereinbefore  named,  except  Ann  Davey  and 
Hugh  Collins,  in  the  proportion  in  which  his,  her  or  their 
specified  legacies  hereinbefore  named  and  bequeathed  bear  to 
each  other ;  the  heirs  of  such  legatee  as  may  have  died  to 
take  the  share  to  which  said  legatee  would,  if  living,  have 
been  entitled."  "  Twenty-fifth,  Upon  the  termination  of  the 
real  estate  trusts  herein  contained,  where  1  have  not  herein- 
before disposed  of  the  fee  of  my  real  estate,  I  do  hereby  give, 
devise  and  bequeath  the  fee  of  said  real  estate  trust  property 
to  each  and  every  of  my  legatees  herein  named,  except  Ann 
Davey  and  Hugh  Collins,  to  be  divided  among  such  legatees 
in  the  proportion  in  which  his,  her  or  their  specific  legacies 
hereinbefore  named  and  bequeathed  bear  to  each  other.  The 
heirs  of  such  legatees  as  may  have  died  to  take  the  share  to 
which  said  legatee  would,  if  living,  have  been  entitled; 
meaning  and  intending  by  this  to  regard  each  of  my  legatees, 
except  Ann  Davey  and  Hugh  Collins,  a  legal  heir  to  my 
estate,  limited  to  the  said  trust  property  in  the  proportion 
named." 

The  real  estate  put  in  trust  for  the  seventeen  life  bene- 
ficiaries was  of  the  value  of  more  tlian  $1,300,000.  The 
testator  owned  at  his  death  the  same  real  estate  which  he 
owned  at  the  date  of  his  will,  and  it  is  conceded  that  the  real 
estate  referred  to  and  disposed  of  in  the  twenty-fourth  and 
twenty-fifth  clauses  consisted  of  the  four  houses  and  lots  in 
Fifth  avenue  which  were  devised  to  his  wife  for  life. 

This  action  was  commenced  by  certain  of  the  heirs  against 
the  legatees  and  devisees  mentioned  in  the  will  and  other 
heirs  of  the  testator  for  the  partition  of  the  four  houses  and 
lots,  the  claim  of  the  plaintiffs  being  that  the  disposition  of 
them  made  by  the  will  was  illegal  and  void,  that  they 
Sjoksls — V0I4.  LIX, '      42 
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descended  to  the  testator's  heirs  and  were  to  be  divided 
among  them  as  if  he  had  died  intestate.  The  court  at  Special 
Term  held  that,  under  the  twenty-fifth  clause  the  property  was 
legally  and  effectually  devised,  and  that  the  devisees  in  fee 
were  the  seventeen  persons  mentioned  as  beneficiaries  in  the 
seventeen  trusts  created  by  the  will,  together  with  Parschall, 
who  was  a  devisee  of  a  parcel  of  land  in  fee ;  and  by  the 
interlocutory  judgment  it  ordered  that  the  four  houses  and 
lots  should  be  sold,  and  the  proceeds  thereof  divided,  as  to 
the  seventeen  beneficiaries,  in  proportion  to  the  value  of  the 
specific  real  estate  from  which  they  were  respectively  entitled 
to  the  income,  and  as  to  Parschall  in  proportion  to  the  value 
of  the  fee  of  the  land  given  to  him. 

K  EUery  Anderson,  S.  ff.  Thayer,  A.  H.  Stoibery  K  K 
Smith,  Wm.  T.  Q~raff,  for  appellants.  The  fact  that  the 
twenty-fourth  clause  of  the  will  is  void  is  no  reason  why  it 
should  not  be  referred  to  to  ascertain  the  testator's  meaning. 
(  Y(m  Nostrcmd  v.  Moore,  52  N.  Y.  12.)  The  remainder  did 
not  vest  because  the  persons  who  are  to  take  cannot  be  ascer- 
tained until  the  death  of  all  the  seventeen  life  beneficiaries. 
(3  R.  S.  [Banks  7th  ed.]  2176,  §  13 ;  Holaon  v.  EdU,  95 
N.  Y.  588,  610-614;  Knox  y.  Jones,  47  id.  389-898; 
Smith  V.  Edmards,  88  id.  92,  104;  Purdy  v.  Hayt,  92  id. 
446 ;  Rice  v.  Barrett,  102  id.  161.)  The  seventh  conclusion 
of  law  and  the  seventh  clause  of  the  judgment,  which  hold 
that  the  seventeen  life  beneficiaries  and  William  V.  Parschall 
are  the  only  persons  entitled  to  the  Fifth  avenue  property, 
are  erroneous.  {Giles  v.  Ndson^  L.  R.  6  H.  L.  Cas.  24.) 
Under  the  construction  which  limits  the  words  ^Megatees 
herein  named"  to  the  seventeen  life  beneficiaries  and  to 
William  V.  Parschall  the  remainders  are  future  estates,  and 
futurity  is  of  the  essence  of  the  gift.  These  remainders 
cannot  be  accelerated  and  must,  therefore,  fall  with  the  inter- 
vening trust.  {Smith  v.  Edwards,  88  N.  T.  92,  103,  109 ; 
Benedict  v.  WM,  98  id.  460 ;  Hdbson  v.  Hale,  95  id.  588, 
613;  Rice  v.  Barrett,  102  id.  161.)    If  a  clause  in  a  will 
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offend  against  the  rule  against  perpetuities,  in  construing 
the  will  such  clause  cannot  be  disregarded,  but  must  be  read 
as  the  expression  of  the  testator's  intention  as  though  no  such 
rule  existed.  {JBeasfnan  v.  Pearae^  L.  E.  7  Ch.  App.  Cas.  275, 
283;  Dungannon  v.  Smith,  12  CI.  &  Fin.  646,  625,  626; 
Pearks  v.  Moselyy  6  Eng.  L.  E.  App.  Cas.  714 ;  Rice  v.  Bar- 
rett, mpra,) 

W.  jB.  Putney  for  Martha  Trask,  appellant.  The  twenty- 
fourth  and  twenty-fifth  clauses  of  the  will  are  in  violation  of 
the  statute  against  perpetuities.  {Hobaon  v.  Saley  95  N.  Y. 
614,  615 ;  Gdton  v.  Fox,  67  id.  349  ;  Brewer  v.  Brewer,  11 
Hun,  147;  72  K  Y.,  603;  Post  v.  Hover,  33  id.  593; 
Garvey  v.  McDevitt,  72  id.  556 ;  Pose  v.  Pose,  5  Abb.  Ct. 
App.  Dec.  108;  Hawley  v.  James,  16  Wend.  61 ;  Pice  v. 
Barrett,  102  N.  Y.  161.)  It  is  against  the  settled  rules  of 
construction  to  strike  out  any- words  from  a  will  becaase  they 
offend  against  the  perpetuity  rule.  {Heasman  v.  Pearse,  L. 
E.  7  Ch.  App.  283;  Pearks  v.  Moseley,  L.  E.  5  App.  Cas. 
719 ;  Cotton  v.  Fox,  67  N.  Y.  349 ;  Wetmore  v.  Parke?*,  52 
id.  464 ;  Van  Nostrand  v.  Moore,  id.  21 ;  Post  v.  Hover,  33 
id.  597 ;  Smith  v.  Edwards,  88  id.  102 ;  SchetU&r  v.  l^ith, 
41  id.  328 ;  BurreU  v.  Boa/rdmom,  43  id.  254 ;  Waring  v. 
Waring,  17  Barb.  555.)  The  trust  of  the  twenty-fourth 
clause  of  the  will  was  intended  by  the  testator  to  be  subser- 
vient to  the  prior  real  estate  trusts.  (3  J  arm.  on  Wills  [Eand. 
&  Talcott's  ed.]  67, 72,  85  ;  Bennett  v.  Oarlock,  10  Hun,  339.) 
The  testator  did  not  intend  by  the  last  sentence  of  the 
twenty-fifth  clause  to  make  any  different  disposition  from 
what  he  had  just  before  made,  or  at  any  different  time. 
{Benedict  v.  Webb,  98  N.  Y.  465.) 

Flarnen  B.  Candler  for  respondents.  The  intention  of  the 
testator  must  be  carried  into  effect  if  that  can  be  done  without 
violating  any  rule  of  law.  (3  E.  S.  [Bank's  7th.  ed.]  2205, 
§  2;  Ketdtas  v.  Ketdtas,  72  N.  Y.  312,  314,  315.)  An 
intention  which  would  invalidate  a  will  is  never  imputed  to  a 
testator  if  it  can  be  avoided.     {Manice  v.  Mamice,  43  N.  Y. 
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303,  362,  368,  371 ;  DuBois  v.  Bay,  36  id.  162 ;  James  v. 
Beasleyj  14  Hun,  520,  523.)  The  law  prefers  a  construction 
of  a  will  which  prevents  a  partial  intestacy  to  one  which 
permits  it.  {Byrnes  v.  Baevy  86  N.  T.  210.)  The  twenty- 
fourth  section  of  the  will  is  void,  as  by  that  section  it  was 
sought  to  create  a  trust  not  authorized  by  the  laws  of  this 
State.  (3  E.  S.  [Bank's  7th  ed.]  2181,  §  66.)  The  limitation 
over  of  the  remainder  by  the  twenty-fifth  section  of  the  will, 
is  not  aflEected  or  impaired  by  the  failure  for  legal  invalidity 
of  the  trust  attempted  to  be  created  by  the  twenty-fourth 
section ;  and  as  those  two  sections  are  distinct,  separate  and 
independent  of  each  other,  the  remainder  is  not  defeated  by 
cutting  off  the  trust.  (1  R.  S.  729,  §  61 ;  Manice  v.  Manice^ 
43  N.  T.  303-384 ;  Oxley  v.  Lane,  35  id.  340-350 ;  Harrison 
V.  Harrison^  36  id.  643,  647 ;  Van  Schuyver  v.  Mulford,  69 
id.  426,  432;  Wager  v.  Wager,  96  id.  164-171 ;  McLean  v. 
Freeman,  70  id.  81-86  ;  Adams  v.  Perry,  43  id.  487  ;  3  E.  S. 
[Bank's  7th  ed.]  2182,  §  61.)  The  twenty-fourth  and  twenty- 
fifth  sections  of  the  will  do  not  provide  for  one  general  scheme ; 
nor  are  those  two  sections  so  connected  or  interwoven  with 
each  other  as  to  form  one  entire  gift,  so  as  to  make  the 
remainder  over  void ;  nor  does  the  vesting  of  the  remainder 
depend  upon  any  condition  annexed  to  either  of  those  sections ; 
and,  as  those  sections  are  severable  and  distinct  from  each 
other  the  devise,  under  the  twenty-fifth  section,  must  be 
sustained.  {Rice  v.  Barrett,  102  N.  Y.  161 ;  Oarvey  v. 
McD&oitt,  72  id.  656 ;  Knox  v.  Jones,  47  id.  389 ;  Coster  v. 
LariUard,  14  Wend.  266 ;  Van  Nostramd  v,  Moore,  62  N.  T. 
12 ;  Holmes  v.  Mead,  id.  332 ;  Harris  v.  Cla/rk,  7  id.  242  ; 
Benedict  v.  Webb,  98  id.  460-466 ;  Savage  v.  Bumham,  17 
id.  661 ;  Livingston  v.  Green,  62  id.  118-123  ;  McElnstry  v. 
Sa/nders,  2  Sup.  Ct.  [T.  &  C]  181,  187  ;  S,  C.  68  N.  T.  662 ; 
Moore  v.  Lyons,  26  Wend.  119 ;  Selden  v.  Vermilya,  3  N.  T. 
326 ;  Manice  v.  Manice,  43  id.  303 ;  Robert  v.  Coming,  89 
id.  225;  Adams  v.  Perry,  43  id.  487;  Van  Schuyver  v. 
Midford,  69  id.  426.)  The  twenty-fifth  section  of  the  will  is 
valid,  and  by  that  section  the  testator  legally  and  effectually 
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disposed  of  the  Fifth  avenne  property  to  his  legatees  by 
devising  to  them  absolutely  the  fee  of  the  same,  postponed  in 
enjoyment  only,  nntil  the  termination  of  the  widow's  life 
estate  therein.  (1  Jarman  on  "Wills,  643  ;  Manice  v.  Manice^ 
43  K  T.  368.)  The  power  to  alienate  the  Fifth  avenue 
property  is  not  suspended  by  the  twenty-fifth  section  of  the 
wiU,  and  the  devise  of  the  remainder  in  fee  of  that  property 
by  that  section  is  valid.  (3  K.  S.  [Bank's  7th  ed.]  2176, 
§§  14,  15.)  The  remainder  limited  over  by  the  twenty-fifth 
section  is  a  vested  one,  and  by  that  section  the  fee  of  the  Fifth 
avenue  property,  upon  the  testator's  death,  became  absolutely 
vested  in  his  legatees  subject  only  to  the  widow's  life  estate. 
(3  E.  S.  [Bank's  7th  ed.]  2176 ;  1  K.  S.  723  [Old  ed.] ;  Ives 
V.  Legge,  3  Tr.  R.  488;  4  Kent's  Com.  204;  Leonard  v. 
Kingsland,  12  Daly,  485;  Moore  v.  LiUd,  41  K  Y.  m\ 
2  Washburn  on  Real  Prop.,  510 ;  Lwingaton  v.  Greene^  52  N.  Y. 
118,  123;  Moore  v.  Lyons^  25  Wend.  144;  Embwry  v. 
Sheldon,  68  N.  Y.  227,  236  ;  Heim^^  v.  Patterson,  85  id. 
91 ;  Manice  v.  Manice,  43  id.  368 ;  Purdy  v.  Hayt,  92  id. 
446 ;  DeKay  v.  Irving,  6  Den.  646.)  The  testator,  in 
devising  the  remainder  in  fee  of  the  Fifth  avenue  property 
by  the  twenty-fifth  section  of  his  will  to  his  "  legatees,"  did 
not  thereby  intend  to  include  the  remaindermen,  who  would 
answer  to  that  description  only  upon  the  termination  of  all 
the  trusts  created  by  him,  but  thereby  intended  to  include  his 
primary  beneficiaries,  to  wi*,  the  seventeen  life  tenants  and 
the  one  devisee  in  fee.  {Damrat  v.  Jon^,  2  Dem.  602 ;  In  re 
Karr,  2  How.  Pr.  [N.  S.]  405  ;  Smith  v  Edwards,  88  N.  Y. 
92, 103 ;  3  R.  S.,  2287,  §  52  [Old  ed.  66]  ;  MowaU  v.  Carow, 
7  Paige,  328;  Bishop  v.  Bishop,  4  Hill,  138;  Dunn  v. 
B'agshaw,  6  Term.  R.  518  ;  Van  Beuren  v.  Dash,  30  N.  Y. 
393,  444 ;  Quackenbos  v.  Etngsland,  102  id.  128 ;  Leonard 
V.  Kingsland,  12  Daly,  485 ;  Livingston  v.  Greene,  52  N.  Y. 
118;  Moore  Y.  Lyons,  25  Wend.  119;  Converse  v.  Kellogg, 
7  Barb.  590 ;  Embury  v.  Sheldon,  68  N.  Y.  227 ;  Wetmore 
V  Parker,  52  id.  450,  463.)  The  standard  of  equalization 
among  the  '^  legatees  "  is  the  proportion  in  which  his,  her  or 
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their  specific  legacies  hereinbefore  named  and  bequeathed 
bear  to  each  other ;  and  each  legatee's  share  is  determined  by 
taking  the  fee  value  of  the  property  devised  to  him  or  her  in 
fee  or  upon  trust  by  the  respective  sections  of  the  will,  and 
then  the  aggregate  fee  value  of  all  the  property  devised  by 
all  the  sections,  3  to  21,  inclusive,  and  the  fractional  part  of 
each  legatee  will  be  as  the  value  of  the  former  bears  to  the 
value  of  the  latter.  (Code  Civ.  Pro.,  §  976 ;  Bailey  v.  Bailey ^ 
97  N.  T.  460-470  ;  Monarque  v.  Monarque^  80  id.  320-324 ; 
Sauter  v.  N.  F.  C.  <&  H,  R,  R.  R.  Co.,  6  Hun,  446,  451 ; 
Dan)i8  v.  Standiahy  26  id.  608,  616;  ScheU  v.  Plumb,  55 
N.  T.  592 ;  Laws  of  1870,  chap.  717,  §  5 ;  Code  Civ.  Pro.,  §§ 
1569,  1570;  Jackson  v.  Brovm,  13  Wend.  437,  445.)  The 
remaindermen  to  take  in  addition  to  the  eighteen  persons 
referred  to,  if  they  take  at  all,  are  those  only  who  were  in 
ease  at  the  time  of  the  testator's  death.  (1  Bunill's  L.  Diet. 
297  [Tit.  Class.] ;  LoriOard  v.  Coster,  5  Paige,  172,  185 ; 
CampbeU  v.  Rawdon,  18  N.  Y.  412 ;  1  Kedf .  on  Wills,  379, 
380,  385,  386 ;  De  WiU  v.  De  WiU,  11  Sim.  41 ;  2  Jarman  on 
Wills,  10,  616,  688,  712 ;  HoUoway  v.  Holloway,  5  Ves.  399 ; 
2  Watson's  Eq.,  1282.)  If  the  gift  to  the  Ipgatees  includes, 
besides  the  eighteen  persons,  all  those  persons  who  will  answer 
to  the  description  of  remaindermen  when  the  trusts  expire,  it 
is,  nevertheless,  capable  of  enforcement,  and  the  devise  is  not 
void.    {Monarque  v.  Monarque,  80  N.  T.  320,  324.) 

Ahner  C.  Thomas  for  respondents.  The  title  to  the  Fifth 
avenue  real  estate  was  not  vested  in  the  executors  under  the 
twenty-fourth  clause.  (1  R.  S.  729,  §  56 ;  1  Edm.  Stat. 
678,  §  56;  Robert  v.  Corning,  89  N.  Y.  225;  23  Hun. 
299.)  Since  the  executors  took  no  title  under  the  twenty- 
fourth  clause,  the  title  vested  at  once  in  the  "  legatees  "  under 
the  twenty-fifth  clause,  subject  to  the  execution  of  the  powers 
contained  in  the  twenty-fourth  clause,  and  the  rule  against 
perpetuities  was  not  violated.  {RobeH  v.  Coming,  89  N.  Y. 
225 ;  23  Hun,  229 ;  1  R.  S.  729,  §  56.)  The  invalidity 
of  the  twenty-fourth  clause  will  not  prevent  the  property 
from  passing  to  the  devisees  of  the  testator  under  the  twenty- 
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fifth  clause.  (  Van  Kleek  v.  Dutch  Church,  6  Paige,  600 ; 
20  Wend.  457 ;  Jamea  v.  James,  4  Paige,  115  ;  1  K.  S.  729, 
§  61 ;  1  Edm.'  Stat.  679,  §  61 ;  Boae  v.  Rose,  4  Abb.  App. 
Dec.  108;  Greene  v.  Denis,  6  Conn.  293;  Ackerman  v. 
Gordon,  67  N.  Y.  63;  Zivinffston  v.  Greene,  52  id.  118; 
Cam^pbelly.  Rawdon,  18  id.  412 ;  Lorillard  v.  Coster,  5  Paige, 
172,  185,  217;  In  re  McOlyrnant,  16  Abb.  [K  C]  262; 
Tucker  v.  Tucker,  5  N.  Y.  408^20.)  If  the  intention  of  the 
testator  was  that  the  legatees  shoald  share  in  the  proportions 
which  the  values  of  their  life  estates  bore  to  the  whole  value 
of  the  Fifth  avenue  property,  the  computation  made  by  the 
referee  was  correct,  and  the  use  of  the  Northampton  tables 
for  this  purpose  was  justified  by  law.  Monarque  v.  Monarque, 
80  N.  Y.  324 ;  HolUs  v.  Drern  Theo,  8em,,  95  id.  166  ;  Lauter 
V.  iT.  r.  a  R.  R.  Co.,  6  Hun,  446,  451 ;  Davis  v.  Standish, 
26  id.  608,  616;  ScheU  v.  Plumi,  55  N.  Y.  692;  Laws  of 
1870,  chap.  717,  §  5.) 

John  F.  Coffin  and  Martin  J,  Keogh  for  respondents.  The 
General  Terra  had  power  on  the  appeal  from  the  judgment 
of  Mr.  Justice  Larrbmobb,  to  modify  judgment  and  grant  a 
new  hearing,  and  to  send  it  to  a  referee  to  ascertain  and 
report  such  facts  as  were  essential  to  make  a  complete  record 
in  conformity  with  the  judgment  as  modified.  (Code  of  Civ. 
Pro.,  §  1317;  Grade  v.  Freeland,  1  N.  Y.  228  ;  Tracy  v. 
Talmadge,  1  Abb.  Pr.  460 ;  In  re  Opening  Seventh  Ave,,  29 
How.  Pr.  180  ;  Salmon  v.  Gedney,  75  N.  Y.  479.)  Although 
the  twenty-fourth  clause  of  the  will  is  invalid,  yet  the  court 
may  refer  to  it  for  the  purpose  of  deriving  evidence  as  to  the 
final  intention  of  the  testator  in  disposing  of  his  property. 
( WetmoT'e  v.  Parker,  52  N.  Y.  450,  464 ;  Lauter  v.  If,  T.  C  dk 
n,  R.  R.  R.  Co,,  6  Hun,  446, 451 ;  Davis  v.  Standish,  26  id.  608, 
616 ;  Schell  v.  Plumb,  55  N.  Y.  592 ;  Monarque  v.  Monarque, 
80  id.  320, 324 ;  Code  of  Civ.  Pro.,  §  1570 ;  Nannock  v.  Eortcm, 
7  Vesey,  391 ;  Pimie  v.  Purdy,  19  Barb.  60.) 

J,  Montgomery  Peters  for  repondents.  The  direction  of 
the  testator  that  on  the  death  of  the  widow  the  property  be 
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divided  between  those  who  are  entitled  to  it  in  the  propor- 
tion in  which  his,  her  or  their  specific  legacies,  etc.,  bear  to 
each  other,  refers  to  that  time.  {Manioe  v.  Manice^  43  N.  Y. 
303.)  Although  the  gift  to  William  V.  Parschall,  of  his  share 
in  the  Fifth  avenue  property  is  made  by  the  same  clause  of 
the  will  by  which  it  is  made  to  the  rest,  a  total  failure 
of  their  interests  in  that  property  would  not  affect  any  right 
of  his  in  it,  as  the  gift  to  him  is  in  no  wise  connected  with 
the  gifts  to  the  others.     (Sewage  v.  BumKam^  17  N.  Y.  571.) 

Eabl,  J.  This  appeal  imposes  upon  us  the  difficult  duty 
of  construing  the  twenty-fourth  and  twenty-fifth  clauses 
of  this  will.  These  clauses  were  drawn  with  great  unskillf  ul- 
ness  and  carelessness,  and  thus  their  meaning  is  very  obscure 
and  uncertain.  As  they  concern  and  attempt  to  dispose  of  a 
very  large  amount  of  property,  they  must  have  been  the  sub- 
ject of  some  deliberation,  and  the  testator  evidently  had  some 
meaning  which  is  embodied,  however  inaptly,  in  the  language 
used.  What  that  meaning  is,  it  is  for  us  to  ascertain,  if  we 
can.  If  it  is  unascertainable,  the  case  is  the  same  as  if  no 
attempt  had  been  made  to  express  auy,  and  the  language 
used  can  have  no  effect.  If  several  meanings  may  be 
attributed  to  the  language,  each  supported  by  equally  strong 
reasons  and  probabilities,  no  one  of  them  can  be  accepted,  as 
that  which  the  testator  meant  to  express.  Important  rights 
cannot  be  based  upon  mere  conjecture. 

But,  in  the  construction  of  wills  as  in  the  determination 
of  questions  of  fact,  and  other  questions  of  law,  it  is  not 
to  be  expected  that  absolute  certainty  can  always  be  attained. 
Upon  questions  of  fact  it  is  sufficient  that  there  is  a  bal- 
ance of  evidence  or  probabilities  in  favor  of  one  side  or 
the  other  of  the  dispute,  and  upon  sucji  balance  courts 
will  rely  in  deciding  the  weightiest  issues.  So  in  the  con- 
struction of  written  instruments,  courts  will  scrutinize  the 
language  used,  and  however  confused,  uncertain  and  involved 
it  may  be,  will  give  it  that  construction  which  has  in  its 
favor  the  balance  of  reasons  and  probabilities,  and  will  act 
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apon  tliat.  The  intent  of  a  testator  may  sometimes  be 
missed,  but  such  is  the  infirmity  of  language  and  human  judg- 
ment that  such  a  result  is  sometimes  unavoidable.  As  said  in 
Jarman  on  Wills  (Vol.  1,  p.  643) :  "  In  the  construction  of 
wills,  the  most  unbounded  indulgence  has  been  shown  to 
the  ignorance,  unskillfulness  and  negligence  of  testators. 
No  degree  of  technical  informality  or  grammatical  or  ortho- 
graphical error,  nor  the  most  perplexing  confusion  in  the 
collection  of  words,  will  deter  the  judicial  expositor  from  dili- 
gently entering  upon  the  task  of  eliciting  from  the  contents 
of  the  instrument  the  intention  of  its  author,  the  faintest 
traces  of  which  will  be  sought  out  fro^  every  part  of  the 
will  and  the  whole  carefully  weighed  together." 

The  testator  did  not  intend  to  die  intestate  as  to  any  of  his 
real  estate,  and  it  is  therefore  our  duty,  if  we  can,  to  so  con- 
strue his  will  as  to  effectuate  that  intention.  And  we  must 
also  observe  the  rule  which  requires  courts,  if  possible,  so  to 
construe  any  disputed  provision  in  a  will  as  to  uphold  it  and 
make  it  valid,  and  thus  enforce  the  maxim  ut  res  irhogia  valeat 
quampereat 

The  testator  made  such  provision  for  his  heirs  as  he  desired, 
and  by  upholding  these  clauses  in  his  will  as  the  courts  below 
have  construed  them,  we  think  his  intention  will  be  most 
nearly  observed. 

The  only  real  estate  trust  the  testator  attempted  to  create 
in  the  twenty-fourth  clause,  is  one  to  mortgage  the  real 
estate  therein  mentioned.  He  devised  and  bequeathed  all 
the  residue  of  his  real  and  personal  estate  to  his  executors 
upon  trust  to  use  the  same  as  iti  their  judgment  they  deemed 
to  be  for  the  best  interest  of  his  whole  estate.  The  word 
"  use  "  is  wholly  inappropriate  to  real  estate.  This  was  a  dis- 
position to  take  effect  at.  his  death,  and  he  had  previously  in 
his  wUl  given  to  his  wife  a  life  estate  in  these  houses  and  lots, 
and  hence  she,  during  her  life,  was  entitled  to  the  rents 
and  profits,  and  for  that  reason  the  testator  could  not  have 
intended  that  his  executors  were  to  use  the  houses  and  lots 
by  receiving  the  rents  and  profits  thereof.  In  'writing  that 
SiCKELS  — YoL.  LIX,         43 
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,  word  the  draugl^tsman  mufit  have  had  in  mind  mainly  and 
most  prominently  the  personal  property.  That  was  to  be  used 
for  the  benefit  of  his  whole  estate,  and  then  it  is  specified 
how  the  real  estate  was  to  be  used,  to  wit :  By  raising  money 
upon  it  by  mortgage,  and  that  was  the  only  use  that  could  be 
made  of  it  consistently  with  the  prior  disposition  of  it  to  his 
wife  for  life.  What  the  testator  intended  was  to  give  to  his 
executors  the  right  to  use  his  personal  and  real  estate,  the 
former  in  any  way  for  the  best  interest  of  his  whole  estate, 
the  latter  to  raise  money  by  mortgage  for  the  benefit  of 
his  whole  estate;  and  it  was  the  personal  property  and 
the  money  thus  realized,  upon  the  real  estate  which,  after 
paying  and  keeping  paid  all  taxes  and  assessments  upon  the 
houses  and  lots  and  expending  such  amounts  as  the  executors 
might  deem  necessary  to  keep  the  houses  in  repair  and 
properly  insured,  which  at  any  time  within  ten  years  they 
were  to  divide  and  pay  to  each  and  every  of  his  legatees 
mentioned.  It  is  clear  that  the  words  "to  divide  and  pay 
the  remainder,"  have  no  reference  to  the  real  estate.  The 
word  "  pay  "  is  not  properly  used  to  denote  the  distribution 
or  division  of  real  estate.  The  testator  could  not  have 
intended  to  give  his  executors  the  power  to  divide  and  deliver 
the  real  estate  to  the  legatees  at  any  time  within  ten  years, 
and  thus  put  it  in  their  power  to  interfere  with  his  wife's  life 
estate.  Then,  too,  if  those  words  relate  to  real  estate,  the 
twenty-fifth  clause  providing  for  the  final  disposition  of  the 
real  estate  was  unnecessary.  The  twenty-fourth  clause  makes 
a  final  disposition  of  the  personal  property,  including  the 
balance  of  money  realized  by  mortgaging  the  real  estate,  and 
the  twenty-fifth  clause  makes  a  final  disposition  of  the  real 
restate. 

Hence  there  was  an  attempt  to  create  two  trusts  by  the 
twenty-fouyth  clause :  One  was  a  trust  to  mortgage  the  real 
estate,  and  that  was  invalid  because  the  mortgage  was  not  for 
the  benefit  of  legatees  or  for  the  purpose  of  satisfying  any 
•charge  upon  the  land.  (1  R.  S.,  728,  §  55.)  But  even  if 
valid,  it  would  have  vested  no  estate  in  the  trustees  as  it  is 
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provided  in  section  56  that  "  a  devise  of  land  to  executore  or 
other  trustees  to  be  sold  or  mortgaged,  when  the  trustees  are 
not  also  empowered  to  receive  the  rents  and  profits,  shall 
vest  no  estate  in  the  trustees ;  but  the  trust  shall  be  valid  as 
a  power,  and  the  land  shall  descend  to  the  heirs,  or  pass  to 
the  devisees  of  the  testator,  subject  to  the  execution  of  the 
power."  Section  58  provides  that  "  where  an  express  trust 
shall  be  created  for  any  purpose  not  enumerated  in  the  pre- 
ceding sections,  no  estate  shall  vest  in  the  trustees,  but  the 
trust,  if  directing  or  authorizing  the  performance  of  any  act 
which  may  be  lawfully  performed  under  a  power,  shall  be 
valid  as  a  power  in  trust ; "  and  section  59  provides  that  "  in 
every  case  where  the  trust  shall  be  valid  as  a  power,  the  land 
to  which  the  trust  relates  shall  remain  in  or  descend  to 
the  persons  otherwise  entitled,  subject  to  the  execution  of 
the  trust  as  a  power."  Hence,  whether  the  trust  attempted 
to  be  created  in  the  twenty-fourth  clause  was  valid  or  invalid, 
it  did  not  suspend  the  power  of  alienation,  nor  prevent  the 
vesting  of  the  estate  in  the  devisees  mentioned  in  the  twenty- 
fifth  clause. 

It  is  not  important  to  determine  whether  the  attempted 
trust  can  have  effect  as  a  power,  because  if  it  can,  it  still  in 
no  way  interferes  with  or  affects  the  disposition  of  the  real 
estate  made  in  the  twenty-fifth  clause.  It  may,  nowever,  be 
stated  that  the  power  has  not  been  executed  and  no  party  to 
this  action  claims  that  it  ought  to  be,  or  that  it  is  so  definite 
in  its  objects  that  it  can  be. 

There  was  also  an  attempt  to  create  a  trust  in  the  personal 
property  as  above  mentioned,  which  might  last  for  ten  years, 
and  which  was  probably  expected  to  terminate  at  the  death 
of  the  widow  within  that  time.  It  is  not  important  to  determ- 
ine whether  that  is  a  valid  trust,  as  it  in  no  way  concenis 
the  real  estate,  and  all  the  parties  to  this  action  have  assumed 
it  to  be  invalid. 

There  was  nothing,  therefore,  in  the  twenty-fourth  clause 
which  could  in  any  way  interfere  with  or  defeat  the  full  and 
entire  operation  of  the  twenty-fifth  clause.     That  provides 
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that  "  upon  the  termination  of  the  real  estate  trusts  herein 
contained  where  I  have  not  hereinbefore  disposed  of  the  fee 
of  my  real  estate,  I  do  hereby  give,  devise  and  bequeath  the 
fee  of  said  real  estate  trust  property  "  to  the  legatees  named. 
It  is  claimed  by  the  appellants  that  the  words  "  real  estate  trust 
herein  contained"  have  reference  to  all  the  eighteen  real 
estate  trusts  created  or  mentioned  in  the  will,  and  hence  that 
the  real  estate  could  not  vest  under  that  clause  in  the  devisees 
mentioned  until  the  termination  of  all  of  those  trusts,  and 
that  so  the  clause  is  invalid  for  various  reasons.  But,  we  think, 
these  words  refer  to  the  real  estate  trust  mentioned  in  the  pre- 
ceding clause.  It  is  true  that  the  plural  ** trusts"  is  used. 
That  may  have  been  from  the  inadvertence  of  the  scrivener,  or 
because  he  had  in  mind  the  four  houses  and  lots,  or  the 
various  matters  to  which  the  money  realized  by  mortgage 
was  to  be  devoted.  But  it  is  clear  that  the  "  trusts  "  referred 
to  related  to  real  estate  of  which  the  testator  had  not  disposed 
of  the  fee,  and  the  real  estate  mentioned  in  the  preceding 
clause  was  the  only  real  estate  of  which  he  had  not  disposed 
of  the  fee.  Therefore,  the  words  "upon  the  termination 
of  the  real  estate  trusts"  can  have  no  meaning  or  effect 
attributed  to  them,  as  the  trast  attempted  to  be  created 
had  no  terra,  no  beginning  or  end,  and  the  devise  of  the  real 
estate  took  effect  at  once  upon  the  testator's  death  as  a  vested 
remainder  subject  to  the  life  estate  previously  given  to  his 
wife. 

The  only  remaining  diflSculty  of  a  serious  n:Sture  which  we 
encounter  in  the  construction  of  these  clauses  is  to  determine 
who  were  meant  by  "the  legatees."  The  devise  was  to 
"  each  and  every  of  my  legatees  herein  named,  except  Ann 
Davey  and  Hugh  Collins,  to  be  divided  between  such  legatees 
in  the  proportion  in  which  his,  her  or  their  specific  legacies 
hereinbefore  named  and  bequeathed  bear  to  each  other.'* 
btrictly  speaking  there  were  no  legatees  mentioned  in  the. 
previous  clauses  of  the  will  except  his  wife.  She  was  the 
only  person  to  whom  personal  property  was  bequeathed.  All 
the  other  beneficiaries  were  given  either  real  estate  or  the 
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income  of  real  estate  through  the  hands  of  trustees.  The 
word  'legatees,"  as  used  here,  cannot,  therefore,  have  its 
strict  legal  significance  as  one  who  takes  personalty  under  a 
will  and  it  was  not  intended  that  it  should.  It  was  clearly 
meant  to  include  persons  to  whom  real  estate,  or  the  income 
of  real  estate  had  been  given,  and  this  is  made  evident  from 
the  fact  that  Ann  Davey  and  Hugh  Collins,  who  were  devisees 
of  real  estate,  were  excluded  from  the  persons  who  were  called 
legatees.  The  inference  is  that,  but  for  the  exception,  the 
testator  supposed  they  would  be  included  in  the  term  "  lega- 
tees." It  is  not  believed  that  he  intended  to  include  his  wife 
among  those  whom  he  called  "legatees."  He  was  a  very 
old  man  at  the  time  of  his  death,  passed  eighty  years,  and 
when  he  made  his  will  could  not  have  expected  to  live  long, 
or  that  his  aged  wife,  also  past  eighty,  would  long  survive 
him.  lie  had  given  to  her  real  estate  in  fee  valued  at  over 
$200,000,  besides  a  large  amount  of  personal  property,  and 
the  income  and  profits  of  the  four  houses  on  Fifth  avenue. 
He  had  made  liberal  provisions  for  several  of  her  relatives, 
and  it  is  not  probable,  if  he  intended  to  make  further  pro- 
vision for  her,  that  he  would  have  included  her  with  others 
under  the  general  designation  of  "legatees."  The  legatees 
mentioned  in  the  twenty-fifth  clause  are  clearly  the  same 
persons  intended  to  be  described  by  the  term  legatees  in  the 
twenty-fourth  clause,  and  there  it  is  quite  clear  that  the  wife 
was  not  intended  as  one  of  the  legatees,  because  the  distribu- 
tion and  payment  there  directed  to  be  made  might  be  post- 
poned ten  years  and  was  probably  intended  to  be  postponed 
until  after  her  death. 

There  is  also  a  reasonable  probability  that  he  did  not 
intend  to  embrace  among  the  legatees  the  devisees  who  took 
the  real  estate  in  remainder,  after  the  termination  of  the 
seventeen  trusts.  In  several  of  the  clauses,  the  wives  of  the 
beneficiaries  are  named  as  devisees  in  remainder ;  in  several, 
the  devisees  are  the  issue  of  the  heirs  of  the  beneficiaries,  and 
in  several,  it  is  provided  that  the  issue  of  any  one  of  the 
deceased  heirs  of  a  remainderman  shall  take  the  share  the 
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parent  would  have  taken  if  living.  It  is  not  reasonable  to 
suppose  that  the  testator  meant  to  include  among  the  legatees 
only  the  wives  and  issue  of  life  beneficiaries  specially  named, 
and  not  all  the  remaindermen  specially  designated,  altliongh 
not  specially  named,  including  the  unborn  issue  and  heirs  of 
life  beneficiaries.  If  the  word  "  legatees "  is  to  have  the 
broad  signification  claimed,  then  it  would  be  impossible 
during  the  life  of  any  beneficiary  to  ascertain  who  the  legatees 
are,  and  therefore  impossible  to  uphold  the  devise  in  the 
twenty-fifth  clause.  If  such  a  construction  would  not  render 
the  clause  invalid  for  any  other  reason,  it  would  render  it  so 
impractical  and  indefinite  that  the  land  could  not  be  divided 
and  distributed  under  it.  It  is  clear  that  the  word  "  legatees  " 
used  in  the  twenty-fourth  clause  was  not  intended  to  embrace 
the  unborn  issue  or  heirs  of  any  life  beneficiary,  because  the 
distribution  and  payment  there  directed  was  to  be  made  at 
any  time  within  ten  years  after  the  death  of  the  testator,  and 
as  the  same  word  in  the  twenty-fifth  clause  is  to  have  the 
same  meaning,  it  cannot  be  held  to  embrace  the  unborn  heirs 
of  a  life  beneficiary,  and,  as  before  said,  unless  it  can  be  held 
to  embrace  all  of  the  remaindermen,  it  can  embrace  none  of 
them.  This  scheme  of  division  and  distribution  attributed  to 
the  testator  by  the  appellants  is  so  extraordinary,  impractical 
and  embarrassing  that  it  should  not  be  taken  to  embody  the 
testator's  intention. 

Who,  then,  was  meant  by  the  word  "  legatees  ? "  We  think 
that  it  is  reasonably  probable  that  the  testator  meant  the  life 
beneficiaries  and  Parschall.  The  fact  tliat  he  excepts  Hugh 
Collins  and  Ann  Davey,  who  are  devisees  in  fee,  shows  that 
Parschall  who  was  a  devisee  in  fee  was  meant  to  be  included 
among  the  legatees.  The  value  oj  the  real  estate  devised  to 
him  is  but  $1,800,  and  his  proportion,  therefore,  will  be 
quite  small.  The  life  beneficiaries  were  prominently  in  the 
testator^s  mind,  and  from  their  relationship  to  him  O'*  to  his 
wife  were  the  conspicuous  objects  of  his  bounty.  They  were 
selected  as  heads  of  families  for  whom  he  meant  to  provide, 
giving  them  the  income  of  the  property  during  life,  and  then 
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giving  the  property  in  which  they  had  a  life  interest  to  their 
widows,  issue  and  heirs.  As  the  property  was  thus  disposed 
of  after  their  use  of  it  would  be  terminated  by  death,  he 
evidently  regarded  it  as  if  they  were  the  real  and  only  objects 
of  his  benefaction,  and  the  provision  for  the  remaindermen 
was  on  their  account.  This  conclusion  is  fortified  by  a  con- 
sideration of  the  last  two  paragraphs  of  the  twenty-fifth  clause. 
Did  he  mean  by  ^^  the  heirs  of  such  legatees  as  may  have 
died "  the  heirs  of  a  remote  remainderman,  who  might  be 
wholly  unknown  to  him  ?  He  clearly  meant  the  heirs  of  a 
legatee  known  to  him  and  then  in  his  mind.  When  he  said 
he  meant  to  regard  each  of  his  legatees  ^^  as  a  legal  heir  "  of 
the  real  estate  mentioned,  he  probably  had  in  mind  some 
definite  persons  well  known,  whom  he  meant  to  bring  into 
the  intimate  relation  with  him  and  his  estate  of  heirship. 

We  think  these  are  reasonable  views  to  take  of  the  testator's 
scheme,  and  they  will  render  the  twenty-fifth  clause  practical 
and  valid  ;  and  we  are,  therefore,  not  without  some  hesitation 
and  difficulty,  brought  to  the  conclusion  that  the  court  below 
was  right  in  holding  that  the  eighteen  persons  named,  to  wit, 
the  seventeen  life  beneficiaries  and  Parschall,  were  the  sole 
devisees  under  the  twenty-fifth  clause  of  the  will 

The  next  difficulty  to  be  encountered  pertains  to  the  method 
or  basis  for  the  division  of  the  real  estate  between  these 
devisees.  It  was  to  be  divided  in  "  the  proportion  in  which 
his,  her  or  their  specific  legacies  hereinbefore  named  or 
bequeathed  bear  to  each  other."  The  words,  "specific 
legacies,"  have  reference,  evidently,  to  the  specific  real  estate 
provided  for  each  of  the  beneficiaries  and  their  wives,  heirs 
and  issue.  That  is  in  each  case  specific.  There  is  no  diffi- 
culty in  ascertaining  what  proportion  each  share  of  the  real 
estate  bears  to  all  the  real  estate  devised.  The  real  estate 
provided  for  each  beneficiary,  and  after  him  for  his  family,  is 
spoken  of  as  his,  and  it  is  on  the  basis  of  the  value  of  that 
real  estate  that  his  proportion  of  this  real  estate  is  to  be  ascer- 
tained, and  that  is  the  way  in  which  it  is  directed  to  be 
divided  by  the  judgment  of  the  court  below;  and  in  that 
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we  concur.  Any  other  basis  for  a  division  would  be 
impractical,  and  should  not,  therefore,  be  adopted. 

It  must  be  conceded  that  much  may  be  said  against  any 
construction  which  the  courts  could  give  to  the  twenty-fifth 
clause ;  but,  on  tlie  whole,  we  think  that  the  construction  we 
have  thus  given  has  the  most  reasons  to  sustain  it,  and  proba- 
bly accords  with  the  intention  of  the  testator. 

We  have,  therefore,  concluded  that  the  order  appealed  from 
is  right  and  should  be  affirmed,  without  costs  to  any  of  the 
parties. 

All  concur  except  Andrews,  J.,  not  voting. 

Order  affirmed. 


iM  306    John  B.  Kunz,  as  Administrator,  etc.,  Appellant,  v.  Thb 
joj  ^  CnY  OF  Troy,  Respondent. 

104    344 

i~-j^  The  duty  of  keeping  the  streets  of  the  city  of  Troy  in  repair  and  free 
|iao  494  from  obstructions  is,  under  its  charter,  a  corporate  duty.  (§  15,  chap. 
181,  Laws  of  181C;  §  2.  tit.  2,  chap.  598,  Laws  of  1870.) 
The  city  was  not  relieved  from  the  duty  so  imposed  by  the  creation  of 
the  board  of  police  commissioners  under  and  by  the  act  of  1870  (chap. 
520,  Laws  of  1870) ;  even  assuming  that  board  as  so  constituted  is  an  inde- 
pendent body,  not  subject  to  the  control  of  the  municipal  corporation. 
The  powers  conferred  and  duties  enjoined  upon  the  police  department 
by  said  act  in  respect  to  the  streets  are  auxiliary  only,  not  exclusive. 
To  charge  a  city  corporation  with  negligence,  in  not  removing  an  obstruc- 
tion unlawfully  placed  in  one  of  its  streets  by  a  third  person,  it  is  not 
necessary  to  show  express  notice;  if  it  appears  from  the  circumstances 
that  the  municipal  authorities  charged  with  the  care  of  its  public  streets 
ought  to  have  known  of  the  obstruction  and  to  have  caused  its  removal, 
and,  if  ignorant,  that  their  ignorance  resulted  from  the  omission  of  the 
duty  of  inspection,  and  of  the  degree  of  diligence  which  might  reason- 
ably be  expected,  the  city  is  equally  chargeable  as  if  express  notice  had 
been  actually  given. 
It  9emM  that  where  the  question  of  negligenee  in  not  removing  such  an 
obstruction  depends  upon  implied  notice,  in  determining  what  is  a 
reasonable  time  from  which  notice  is  to  be  inferred,  weight  should  be 
given  to  the  consideration  that  municipal  authorities  cannot  be  expected 
to  act  with  the  promptness  and  celerity  of  individuals  in  conducting 
their  private  affairs. 
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In  an  action  for  negligence  causing  injury  to  a  child,  so  young  as  to  be 
non  gutjuriSf  contributory  negligence  may  not  be  imputed  to  the  child , 
and  so  it  is  not  sufficient  to  defeat  a  recovery  to  show  that  the  injury 
would  not  have  happened  without  the  concurring  act  of  the  child, 
although  if  committed  by  an  adult  it  would  be  a  negligent  one.  There 
must  also  be  concurring  negligence  on  the  part  of  the  parents  or 
guardian. 

It  is  not  per  se  negligence  on  the  part  of  a  parent  or  guardian  to  permit  a 
child  noti  sui  juris  to  play  in  the  street. 

In  an  action  against  the  city  of  Troy  to  recover  damages  for  alleged  negli- 
gence causing  the  death,  of  Q.,  plaintiff's  intestate,  it  appeared  that  one 
McL.  placed  a  large  heavy  counter  on  the  sidewalk  of  a  frequented 
street  in  a  busy  part  of  the  city,  tilted  iii  such  a  manner  as  to  be  ea&ily 
thrown  down.  Four  days  afterward,  G.,  a  child  between  five  and  six 
years,  was  playing  around  the  counter  with  two  other  children  of  about 
the  same  age,  when  the  counter  was  thrown  down  l^y  the  children 
running  against  or  jumping  upon  it,  it  fell  upon  G.,  inflicting  injuries 
which  caused  his  death.  There  was  evidence  tending  to  show  that  G*s 
father  went  into  a  store  near  by,  leaving  G.  at  the  door,  cautioning  him 
not  to  go  far  away;  the  father  returned  in  from  two  to  five  minutes, 
and  during  that  time  the  accident  happened.  By  a  city  ordinance  the 
placing  of  obstructions  on  the  streets,  except  when  done  under  a 
license,  is  prohibited,  and  certain  of  the  city  officials  named  are  author 
ized  to  order  any  obstructions  to  be  removed.  Hdd,  that  the  court 
erred  in  directing  a  non-suit. 

Kunz  V.  CUy  of  Troy  (86  Hun.  6!  5)  reversed. 

(Argued  January  19,  1887;  decided  February  1,  188:.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
upon  an  order  made  November  17,  1885,  which  affirmed  a 
judgment  in  favor  of  defendant,  entered  upon  an  order  non- 
suiting the  plaintiff  on  trial.     (Reported  below  36  Hun,  616.) 

This  action  was  brought  to  recover  damages  for  alleged 
negligence  causing  the  death  of  George  W.  Kunz,  plaintiffs 
intestate. 

The  deceased  was  at  the  time  of  his  death  between  five  and 
six  years  of  age.  He  had  been  accnstomed  to  accompany  his 
father,  the  plaintiff,  who  was  in  the  employ  of  a  man  having 
a  store  on  Federal  street  in  the  city  of  Troy,  to  his  place  of 
business;  near  to  this  store  was  a  saloon  kept  by  one 
McLaughlin.  On  Tuesday,  April  19,  1881,  McLaughlin 
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removed  from  the  saloon  certain  bar  fixtures  which  were 
placed  upon  the  sidewalk,  among  them  a  sideboard  which  was 
placed  back  against  the  wall  of  the  building  and  in  front  of 
this,  and  tilted  back  against  it,  a  bar  counter  eighteen  to 
twenty  feet  long,  and  from  two  and  one-half  to  three  feet  high 
with  a  heavy  top  of  black  walnut  about  thirty  inches  wide; 
the  counter  at  the  bottom  was  about  two  feet  wide. 
On  Saturday,  April  twenty-third,  plaintiflf  was  standing 
in  the  door  of  his  place  of  business,  with  his  son  near  him  on 
the  sidewalk,  when  some  person  requested  him  to  change  a  bill, 
he  stepped  back  into  the  store  for  that  purpose,  telling  his  son 
not  to  go  far  away.  He  was  absent  from  two  to  five  minutes. 
On  his  return  he  found  his  son  seriously  injured,  and  from  the 
effects  of  the  injury  he  died.  The  evidence  tended  to  show 
that  the  boy  was  playing  around  the  counter  with  two  other 
children  of  about  his  own  age,  when  in  consequence  of  their 
running  against  or  jumping  upon  it,  the  counter  was  thrown 
down  falling  upon  the  deceased  and  infiicting  the  injuries. 
Further  facts  appear  in  the  opinion. 

Edgar  Z.  Fursman  for  appellant.  The  defendant  was 
bound  to  the  exercise  of  a  reasonably  active  vigilance  to 
ascertain  the  existence  of  the  obstruction  upon  the  sidewalk 
and  cause  its  removal.  {Todd  v.  City  of  Troy^  61  N.  Y.  506, 
509.)  The  plaintiff  is  entitled  to  the  most  favorable  infer- 
ences deducible  from  the  evidence,  and  all  contested  questions 
of  fact  are  to  be  deemed  established  in  his  favor.  {Rehberg 
V.  Mayor,  etc,,  91  N.  Y.  137,  141.)  The  very  fact  of  the 
obstruction  being  placed  in^the  street  by  a  private  person, 
without  permission  of  the  city  authorities,  and  in  direct  viola- 
tion of  a  city  ordinance,  called  upon  the  city  authorities  to 
take  notice  of  its  existence  and  situation  upon  the  sidewalk 
and  of  the  dangerons  manner  in  which  it  stood,  and  to  cause 
its  removal.  (91  N.  Y.  137;  Hume  v.  Mayor,  etc.,  74  id. 
264.)  The  plaintiff's  intestate  was  not  negligent.  It  is  hardly 
possible  to  impute  negligence  to  a  child  of  five  jears. 
{McGarry  v.   Lomnis,   65   N.   Y.    104-108;   MoChiire  v. 
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JSpenoey  91  id.  803 ;  B.  H.  Co.  v  Stout,  17  Wall,  657 ;  Pitts- 
Imrg,  etc.,  R.  Co.  t  OddmM,  74  Penn.  ^i ;  MeSma  ▼. 
Dodge,  38  Wis.  300  ;  28  Am.  R.  6-8 ;  Thurber  v.  H.  B.  M. 
dkF.E.E.  Co.,  60  N.  Y.  326 ;  Ihl  v.  Forty-second  jSt.  B.  B. 
Co.,  47 id.  317;  Mcmgamy.  Brooklyn  B.  B.  Co.,  38  id.  455.) 
There  was  no  negligence  on  the  part  of  the  father  imputable 
to  the  child.  {MuUaney  v.  Spence,  15  Abb.  [N.  S.]  319 ; 
Coagrove  v.  Ogden,  49  N.  Y.  255  ;  FeUer  v.  N.  Y.  <&  I£  B.  B. 
Co.,  2  Abb.  App.  Dec.  458 ;  Paivell  v.  PoweU,  74  N.  Y.  71 ; 
Bart  V.  Bridge  Co.,  80  id.  622.)  The  nonsuit  was  erroneous 
unless  it  can  be  said  that  the  defendant  was  not  liable  in  any 
aspect  of  the  case.  (36  Hun,  315;  Hhrtfield  v.  Boper,  21 
Wend.  615.)  In  cases  of  this  character  there  is  no  difference, 
so  far  as  liability  is  concerned,  between  active  negligence  and 
passive  negligence.  ( Weed  v.  ViUage  of  BaUston  Spa,  76 
N.  T.  329,  336 ;  Birge  v.  Oardin&r,  19  Conn.  506 ;  Lynch  v. 
Nurdin,  41  Eng.  C.  L.  422 ;  La/ne  v.  Atlantic  Works,  111 
Mass.  136,  139,  140;  Nm^stovm  v.  Mmjer,  67  Penn.  355; 
Champlin  v.  Penn  Yan,  34  Hun,  33 ;  Hume  v.  Mayor,  etc., 
74  N.  Y.  264,  270 ;  Behberg  v.  Mayor,  etc.,  91  id.  137.)  It  is 
of  no  consequence  that  the  city  authorities,  if  they  knew  of 
the  existence  of  the  obstruction,  did  not  think  it  dangerous 
if  it  was  in  fact  dangerous ;  that  was  a  question  of  fact  for 
the  jury.    {OoodfeUow  v.  Mayor,  etc,,  100  N.  Y.  15,  18.) 

B.  A.  Parinenter  for  respondent.  There  was  not  sufficient 
evidence  for  the  jury  to  predicate  negligence  on  the  part  of 
the  defendant.  {McKay  v.  Buffalo^  9  Hun,  401 ;  Dillon 
on  Mun.  Cor.,  §  773;  LoriUard  v.  Tovm  of  Monroe,  11 

K  Y. 


Andrews,  J .  We  think  the  case  should  have  been  submitted 
to  the  jury,  The  duty  to  keep  the  streets  in  the  city  of  Troy 
in  repair  and  free  from  obstructions  is  a  corporate  duty  resting 
upon  the  municipality,  springing  from  the  acceptance  by  the 
city  of  its  charter  and  the  power  of  the  municipal  legislative 
body  to  protect  the  streets  against  nuisances,  to  the  injury  of 
the  public  right  or  of  individuals  lawfully  using  them. 
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The  charter  (Laws  of  1816,  cliap.  131,  §  15),  makes  the 
comn^on  council  commissioners  of  highways  within  the  city, 
and  it  is  empowered  to  pass  ordinances  to  regulate  and  keep 
in  I'epair  the  streets  in  the  city  and  to  prevent  incumbrances 
thereon,  and  it  is  made  the  duty  of  the  mayor  to  cause  the 
laws  and  ordinances  of  the  city  to  be  duly  executed  (Laws  of 
1870,  chap.  698,  tit.  2,  §  2).  By  an  ordinance  passed  in  1859, 
the  placing  of  any  obstructions  upon  any  of  the  streets  or 
sidewalks,  interfering  with  the  free  use  thereof,  except  when 
done  under  a  license  for  the  erection  or  repairing  of  buildings, 
is  prohibited,  and  by  another  ordinance,  passed  the  same  year, 
the  mayor,  members  of  the  common  council  and  other  officers 
mentioned  were  authorized  to  order  any  obstructions  placed  in 
the  streets  to  be  removed.  The  city  was  not  relieved  from  the 
duty  under  the  charter  to  keep  the  streets  free  from  obstructions 
by  the  creation  of  the  board  of  police  commissioners,  first 
established  by  chapter  520,  of  the  Laws  of  1870,  and  the  duty 
imposed  upon  the  police  force  by  the  twenty- third  section  of 
the  act  to  remove  nuisances  from  the  public  streets,  assuming, 
as  is  claimed,  that  the  board  of  police  commissioners,  as  consti- 
tuted, is  an  independent  body,  not  subject  to  tlie  control  of 
the  municipal  corporation,  or  amenable  to  its  jurisdiction. 
It  is  sufficient  for  the  purposes  of  this  case  to  say  that  the 
powers  conferred  and  the  duties  enjoined  upon  the  police 
department  by  the  act  of  1870,  in  respect  to  the  streets,  are 
auxiliary  only,  and  not  exclusive.  {Conrad  v.  Village  oj 
Ithaca,  16  N.  T.  158 ;  Todd  v.  City  of  Troy,  61  id.  606.) 
The  negligence,  if  any,  on  the  part  of  the  city  in  the  present 
case,  does  not  arise  from  any  affirmative  act,  but  from  an  alleged 
omission  to  exercise  proper  care  and  supervision,  and  per- 
mitting the  counter,  unlawfully  placed  on  the  sidewalk  by 
McLaughlin,  to  remain  there  after  notice  of  the  obstruction. 
The  death  of  the  plaintiffs  intestate,  caused  by  the  falling  of 
the  counter,  demonstrates  that  it  was  a  dangerous  obstruction 
on  the  sidewalk.  It  is  quite  probable  that  it  would  not  have 
fallen  without  the  agency  and  contact  of  the  children  wno 
were  playing  about  it.     But  such  an  interference  might 
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reasonably  have  beea  anticipated,  and  to  place  a  large  object, 
as  the  counter  was,  on  a  sidewalk  on  a  frequented  street,  tilted 
in  such  a  manner  that  it  could  be  thrown  down  by  two  or 
three  children  of  five  or  six  years  of  age  running  against  or 
climbing  upon  it,  was  plainly  an  unlawful  and  negligent  act. 
The  city,  however,  was  not  responsible  for  the  original  wrong. 
Its  culpability,  if  any,  as  we  have  said,  consists  in  not  interfer- 
ing to  cause  the  removal  of  the  obstruction  after  due  notice  of 
its  existence.  It  is  not  claimed  that  there  was  any  actual 
notice  of  the  obstruction  to  the  mayor,  or  the  legislative  body, 
or  any  city  official,  unless  notice  to  patrolmen  was  notice  to 
the  city.  It  is  denied  that  notice  to  members  of  the  .police 
force  was  notice  to  the  city,  for  the  reason  before  indicated. 
But  aside  from  the  fact  that  the  obstruction  was  observed  by 
patrolmen,  the  counter  was  placed  on  the  sidewalk  on  Tuesday, 
and  remained  there  until  Saturday,  the  day  of  the  accident, 
and  it  is  not  claimed  that  meanwhile  any  measures  were  taken 
by  the  authorities  to  have  the  obstruction  removed.  This 
lapse  of  .time,  together  with  the  fact  that  Federal  street  was 
in  a  busy  and  frequented  part  of  the  city,  made  it,  we  think, 
under  the  authorities,  a  question  for  the  jury,  whether  the 
city  authorities,  charged  with  the  care  of  the  public  streets, 
ought  to  have  known  of  the  obstruction  and  to  have  caused 
its  removal  before  the  accident.  If  the  city  authorities  had 
no  actual  notice,  nevertheless,  if  their  ignorance  was  owing 
to  an  omission  of  the  duty  of  inspection,  and  of  the  degree 
of  diligence  which  might  reasonably  be  expected  under  all 
the  circumstances,  the  opportunity  of  knowledge  stands,  for 
the  purposes  of  the  case,  as  actual  knowledge  and  the  city  is 
equally  chargeable  as  if  express  notice  had  been  actually 
proven.  {Weedv.  Yillage  of  BdUMon  Spa,  76  K  Y.  329, 
and  cases  cited.)  It  is  obvious  that  this  rule,  unless  carefully 
administered  by  courts  and  juries,  may  impose  unjustifiable 
burdens  upon  municipal  corporations.  The  rule  i-equiring 
care  on  the  part  of  municipalities  in  protecting  and  keeping 
safe  the  public  streets,  and  which  subjects  such  corporations 
to  the  consequences  of  a  disregard  of  their  statutory  duties  in 
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this  respect,  is  wholesome  and  foanded,  we  think,  in  jnst 
principles.  The  danger  is  that  courts  and  juries  may  not 
sufficiently  take  into  account,  in  determining  the  question  of 
negligence,  the  extent  of  roadways  in  a  city,  under  the  super- 
vision of  the  city  authorities,  the  unavoidable  delay  often 
attending  the  action  of  municipal  authorities,  and  financial 
and  other  embarrassments.  Where  the  question  of  negligence, 
in  not  removing  an  obstruction  unlawfully  placed  in  the 
street  by  third  persons,  depends  upon  implied  notice,  what  is 
a  reasonable  time  from  which  notice  is  to  be  inferred,  must 
be  determined  upon  all  the  circumstances,  giving  weight  to 
the  consideration  that  municipal  authorities  with  their  multi- 
plied duties  cannot  be  expected  to  act  with  the  promptness 
and  celerity  of  individuals  in  conducting  their  private 
afiEairs. 

The  remaining  question  relates  to  the  alleged  negligence 
of  the  plain  tifiPs  intestate.  The  intestate  was  a  child  between 
five  and  six  years  of  age.  We  understand  the  rule  to  be  that 
in  an  action  for  an  injury  founded  on  negligence,  contributory 
personal  negligence  cannot  be  attributed  to  a  child  of  very 
tender  years,  who  from  his  age  cannot  be  supposed  capable 
of  exercising  judgment  or  discretion,  although  the  injury 
would  not  have  happened  without  his  concurring  act,  and 
although  that  act  if  committed  by  an  adult  would  be  a  negli- 
gent one.  In  such  a  case  a  defendant  whose  negligence  was 
a  constituent  element  of  the  transaction,  and  without  which 
the  injury  would  not  have  happened,  is  legally  responsible, 
notwithstanding  the  negligence  of  the  infant,  unless  it  appears 
that  the  parents  or  guardians  were  negligent  in  permitting 
the  child  to  be  brought  into  the  situation  which  subjected  it 
to  the  hazard  and  resulting  injury.  There  is  an  obliga- 
tion in  general  upon  all  persons  to  conduct  themselves 
with  prudence  and  care,  and  not  recklessly,  or  even 
incautiously  expose  themselves  to  danger,  even  from  the 
negligent  acts  of  others.  But  the  law  exacts  no  impos* 
sibility.  It  does  not  require  an  infant  before  reaching  the 
age  of  discretion  to  exercise  discretion.    But  it  imposes  upon 
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parents  and  gnardians  the  duty  of  using  reasonable  care  to 
protect  those  incapable  of  protecting  themselves,  and  if  they 
fail  to  exercise  such  care,  and  the  infant  is  thereby  brought 
into  danger  and  suffers  injury  from  the  negligent  act  of 
another,  their  negligence  is  deemed  the  negligence  of  the 
infant.  In  Hartjidd  v.  Roper  (21  Wend.  616),  it  was  held  as 
matter  of  fact  that  there  was  no  negligence  on  the  part  of  the 
defendant,  and  that  that  there  was  negligence  on  the  part  of 
the  parents  in  permitting  a  child  of  two  and  a  half  years  of 
age  to  be  in  the  roadway.  The  new  trial  in  that  case  was 
properly  granted  on  either  ground.  There  are  some  remarks 
in  the  opinion  which,  disconnected  with  the  context,  may  be 
construed  as  sustaining  the  proposition  that  although  there 
was  no  negligence  on  the  part  of  the  parents,  the  plaintiff 
coald  not  maintain  the  action  if  the  conduct  of  the  child  con- 
tributed to  the  injury.  But  we  understand  the  present 
doctrine  on  this  question  to  be  that  it  is  not  sufficient  to 
defeat  a  recovery  for  an  injury  to  a  child,  not  9ui  juris^ 
caused  by  the  negligence  of  a  defendant,  that  the  act  of  the 
child  was  one  which  in  an  adult  would  be  deemed  a  negligent 
one  contributing  to  the  injury.  There  must  also  be  concur- 
ring negligence  on  the  part  of  the  parents  or  guardians. 
{IhZ  V.  Forty-second  St.  B.  B.  Co.,  47  N.  Y.  317  j  McGarry 
V.  Zoomis,  63  id.  104.)  In  the  absence  of  negligence  on  the 
part  of  the  parents  or  guardian,  the  doctrine  of  contributory 
negligence  has,  in  such  a  case,  no  application. 

In  this  case  the  child,  in  playing  about  the  counter,  was 
indulging  a  natural  instinct  in  amusing  himself  and  was  not 
guilty  of  legal  negligence,  "  although  he  contributed  to  the 
mischief  by  his  own  act. "  (Lord  Dknman  in  Lynch  v.  Nurdin, 
1  Adolph  &  El.  [N.  S.]  29.)  The  law  does  not  define  when 
a  child  becomes  suijuru.  If  there  was  any  question  whether 
the  plaintiff's  intestate  had  sufficient  discretion  to  understand 
the  danger  of  the  situation,  it  should  have  been  left  to  the 
jury,  with  proper  instmctions  as  to  the  degree  of  care  exacted 
of  a  child  of  tender  years,  under  the  circumstances.  (  Mangam 
V.  Brooklyn  B.  B.  Co.,  38  N.  Y.  455 ;  McOovem  v.  iT.  T. 


352        McKiNNKY  f).  Grakd  Street,  etc.,  R.  R.  Co.       [Feb. 


Statement  of  case. 


a  <&  IT.  R.  B.  R.  Co.,  67  id.  418;  Byrne  v.  Same,  83  id. 
620 ;  Bowling  v.  Satne,  90  id.  670 ;  B.  B.  Co.  v.  Stout,  17 
Wall.  657.)  It  is  insisted,  however,  that  the  father  of  the 
intestate  was  chargeable  with  negligence  in  permitting  the 
child  to  be  on  the  sidewalk  unattended.  It  has  been  held 
that  it  is  not  per  se  wrongful  or  negligent  to  permit  children 
to  play  in  the  street.  (  McGarry  v.  Loomis,  supra  ;  McOuire 
V.  Spence,  91  N.  Y.  303.)  It  may,  or  may  not,  be  negligence, 
depending  upon  circumstances.  It  was,  we  think,  for  the 
jury  to  determine  whether  the  father  of  the  intestate  was 
guilty  of  negligence.  The  plaintiff  is  entitled  to  the  most 
favorable  inferences  deducible  from  the  evidence,  and  in 
reviewing  the  nonsuit  all  contested  questions  of  fact  are  to  be 
deemed  established  in  his  favor.  The  jury  would  have  been 
entitled  to  have  found  from  the  evidence  that  the  father  left 
the  child  at  the  door  of  the  store  to  go  into  the  store  to  make 
change,  cautioning  the  boy  not  to  go  far  away,  and  on  his 
return,  from  two  to  five  minutes  later,  the  accident  had 
happened.  It  would  be,  we  think,  too  strict  a  rule  to  impute 
negligence  to  the  father  as  matter  of  law,  under  such  circum- 
stances.    (See  Cosgrove  v.  Ogden,  49  N.  Y.  255  ) 

We  think  the  court  erred  in  directing  a  nonsuit,  and  that 
the  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


Mary  J.  McKinnby,  an  infant,  etc.,.  Respondent,  v.  The 
Grand  Stbket,  Pbospbot  Park  and  Flatbush  Railroad, 
Appellant 


Where  the  statutory  prohibition  (Code  of  Civ.  Pro.,  §  884)  against  the 
disclosure  by  a  physician  of  information  acquired  by  him  while  attend- 
ing a  patient  in  his  professional  capacity,  has  been  expressly  waived  by 
the  patient,  and  the  waiver  acted  upon,  it  cannot  be  recalled  ;  the 
information  is  then  open  to  the  consideration  of  the  entire  public,  and 
the  patient  is  not  privileged  to  forbid  its  repetition. 
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Accordingly,  held,  where  upon  the  trial  of  an  action  against  a  railroad 
corporation,  to  recover  damages  for  injuries  to  plaintiff  caused  by  negli- 
gence, a  physician,  who,  as  such,  attended  upon  the  plaintiff  after  the 
injury,  was  called  as  a  witness  in  her  behalf,  and  testified  as  to  all  the 
facts  bearing  upon  her  physical  condition,  learned  by  him  while  so 
attending  upon  her,  that  upon  a  subsequent  trial  the  defendant  was 
entitled  to  call  and  examine  him  as  a  witness  in  regard  to  such  facts. 

(Argued  January  21, 1887;  decided  February  8,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  department,  entered 
upon  an  order  made  February  10,  1885,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  beenjcaused  by  defendant's  negligence. 

A  car  on  defendant's  road  ran  off  on  a  switch  track,  and 
collided  with  another  car  going  in  the  opposite  direction, 
thus  occasioning  the  injuries  complained  of. 

The  facts  material  to  the  questions  discussed  are  stated  in 
the  opinion.  • 

Samud  D.  Morris  for  appellant.  The  court  en*ed  in 
excluding  the  testimony  of  the  physicians  called  on  behalf 
of  defendant ;  they  having  been  examined  on  the  former  trial 
on  plaintiff's  behalf,  she  thereby  waived  any  statutory 
right  to  object  to  their  disclosing  the  knowledge  they  had 
acquired  by  examining  her.  {Pieraon  v.  People^  79  N.  Y. 
433  ;  Edington  v.  A.  L.  Ins.  Go.,  77  id.  569.) 

Anthony  Barrett  for  respondent.  The  testimony  of  the 
physician  who  treated  and  prescribed  for  plaintiff  was 
properly  excluded  under  section  834  of  the  Code.  {Dilleber 
V.  Home  L.  Ins.  Co.,  69  N.  Y.  256 ;  Cohen  v.  Cont.  L. 
Ins.  Co.,  id.  300;  Qrattan  v.  Met.  L.  Ins.  Co.,  92  id. 
274.)  The  fact  that  plaintiff  called  some  of  the  excluded 
physicians  as  witnesses  on  the  first  trial  does  not  consti- 
tute a  waiver  of  her  privilege  on  this  trial.  (2  Black. 
Comm.  389.) 
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within  the  reason  of  tlie  statute  prohibiting  the  sale  of  lands 
held  adversely,  and  was  not  therefore  within  its  prohibition. 

In  Dewitt  V.  Barley  (9  N.  Y.  371)  the  principle  embodied 
in  the  maxim  was  applied  to  modify  the  rule  excluding  the 
opinions  of  witnesses  as  evidence,  and  it  may  be  said  that  it  is 
applicable  to  every  case  where  the  sole  reason  for  a  rule  has 
entirely  ceased  to  exist. 

The  judgments  of  the  courts  below  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Danfobth,  J.,  dissenting. 

Judgment  reversed. 


iw  6^      Ellen  Tilyou,  Appellant,  v.  The  Town  of  Gkavssend  et  al., 

Respondents. 

In  1871  the  electors  of  the  town  of  Gravesend  passed  a  resolution,  to  the 
effect  that  the  common  lands  of  the  town  on  Coney  Island  should 
thereafter  be  let  only  by  auction  to  the  highest  bidder,  and  prohibited 
the  letting  of  any  lot  at  a  time  more  than  one  year  prior  to  the  expira- 
tion of  any  existing  lease.  The  same  restriction  was  contained  in  a 
resolution  passed  in  1866,  before  the  system  of  public  lettings  was 
adopted.  In  1878  a  resolution  was  adopted,  amending  that  of  1871, 
by  adding  a  provision  authorizing  the  commissioners  to  renew  any 
existing  lease  upon  terms  they  may  deem  modt  advantageous  to  the 
town.  Held,  that  this  did  not  authorize  the  commissioners  to  renew 
leases  without  restriction  as  to  the  time  w^hen  the  power  should  bo 
exercised ;  but,  that  it  was  subject  to  the  restriction  contained  in  the 
resolution  of  1871;  and  that  a  renewal  lease,  executed  more  than  a  year 
prior  to  the  expiration  of  an  existing  lease  of  the  lot,  was  void. 

(Argued  Januaiy  21,  1887;  decided  February  8,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  December  9,  1884,  which  affirmed  a  judgment  in 
favor  of  defendants,  entered  upon  a  decision  of  the  court-  on 
trial  at  Special  Term. 

This  action  was  brought  by  plaintiff  to  have  a  renewal  lease 
executed  to  her  by  the  commissioners  of  common  lands  of 
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the  town  of  Gravesend,  of  certain  lots  owned  by  the  town, 
sitnate  on  Coney  Island,  and  part  of  what  is  known  as  the 
common  lands  of  the  town,  declared  to  be  valid,  and  restrain- 
ing the  town  and  its  officers  from  accepting  bids  for  the  fee 
of  the  lot. 

The  court  found,  among  other  things,  the  following : 

"  On  April  3,  1866,  the  electors  of  said  town,  in  town 
meeting  assembled,  passed  a  resolution  providing,  among  other 
things,  concerning  said  common  lands,  that  the  commissioners 
of  common  lands  should  have  no  power  to  grant  leases,  or 
agree  to  grant  a  lease  of  any  such  lands,  until  within  one  year 
of  the  expiration  of  any  existing  lease  thereon,  and  for  terms 
not  exceeding  ten  years ;  on  April  4,  1871,  such  electors  in 
like  town  meeting,  passed  a  resolution,  among  other  things, 
that  such  lands  must  be  let  only  by  public  auction,  by  said 
commissioners  for  terms  not  exceeding  ten  years;  and  that 
no  lot  should  be  let  at  a  time  more  than  one  year  prior  to 
the  expiration  of  any  lease  thereon;  and  on  April  2,  1878, 
such  electors,  in  like  meeting,  passed  a  resolution  that  said 
resolution,  passed  in  1871,  be-  amended  by  adding  thereto 
that  such  commissioners  are  authorized  to  renew  any  existing 
lease  on  any  of  said  lands  upon  such  terms  as  they  may  deem 
most  advantageous  to  said  town. 

On  November  12, 1872,  the  then  commissioners  of  common 
lands  did,  after  conformity  to  said  resolutions  of  1866  and 
1871,  by  instrument  in  writing,  lease  said  lots  twenty-four 
and  twenty-seven,  respectively,  to  Francis  Swift  at  the  rent 
of  $70  and  $230,  respectively,  per  annum,  for  a  term  of  ten 
years,  respectively,  from  November  12,  1872,  and  said  Swift 
entered  into  possession  thereof,  and  subsequently  assigned 
said  leases  to  plaintiff,  who  entered  into  possession. 

On  March  1,  1880,  the  then  three  commissioners  of 
common  lands,  without  any  public  notice,  auction,  or  com- 
petition, did  sign  and  execute  to  said  plaintiff  an  instrument 
in  writing,  which,  in  terms,  purports  to  be  a  lease  by  said 
town,  through  said  commissioners  to  plaintiff,  of  said  lots 
twenty-four  and  twenty-seven  for  a  term  of  ten  years,  from 
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November  12, 1882,  at  rentals  of  $75  and  $235,  respectively, 
per  annum,  and  plaintiff  now  claims  to  hold  possession  of 
said  lots  under  said  new  leases." 
Further  facts  appear  in  the  opinion. 

JEdward  S.  Bapailo  for  appellant.  The  town  of  Gravesend 
is  seized  and  possessed  of  its  common  lands  as  a  body  corporate 
and  not  as  a  body  politic.  The  commissioners  of  common 
lands  are  its  agents  to  transact  specific  corporate  business ;  and 
are  in  no  sense  political  officers.  (Denton  v.  Jaekson,  2  Johns. 
Ch.  320 ;  North  Hempstead  v.  Hempatead^  2  Wend.  134 ; 
PeopU  V.  N.  r.  (&  M.  B.  B.  B.  Co.,  84  N.  Y.  568.)  The 
resolutions,  properly  construed,  authorized  the  commissioners, 
without  public  notice,  auction  or  competition,  at  the  time  of 
the  renewal,  to  grant  to  the  plaintiff  a  renewal  of  her  leases 
for  ten  years.  (Wood's  History  of  L.  I.,  3,  4,  10,  13,  15, 18, 
28,  74,  87;  2  Greenl.  166,  167;  1  Kent  &  Radc.  331,  §  11; 
2  R.  L.  131,  §  12;  1  R.  S.  337;  5  Stat,  at  Large  [Edmunds' 
ed.]  524.)  The  resolution  of  1871  confers  the  power  to  make 
new  leases.  It  also  authorizes  the  renewal  of  existing  ones. 
(2  Bouv.  27;  Le  Boy  v.  Beard,  8  How.  468.)  The 
resolution  also  contained  the  terms  upon  which  leases 
might  be  made  and  renewed.  {Le  Boy  v.  Beard,  8 
How.  464;  Howa/rd  v.  BaiUie,  2  H.  Bl.  618;  Story  on 
Agency,  58 ;  Jeffreys  v.  Bigelow,  13  Wend.  527 ;  Overseers  of 
Hamilton  v.  Oversee7*s  of  Eaton,  6  Cow.  358 ;  Bogei's  v. 
Eneeland,  10  Wend.  252.)  The  resolution  does  not  alter  the 
power  of  the  commissionera  as  to  the  terms  of  renewals.  {Hunt 
V.  Whitsett,  4  Col.  84,  90;  Hutchinson  v.  Lord,  1  Wis.  314; 
2  Burr.  Tit.  Terms;  Abb.  Law  Diet.  Tit.  Terms.)  The 
general  tenor  of  the  two  resolutions  is  in  favor  of  what  was 
done,  and  the  manner  of  its  execution ;  and  the  evident  inten- 
tion of  the  town  being  preserved,  no  violence  is  done  to  the 
legal  force  of  the  resolutions,  even  though  objection  may  be 
taken  to  the  construction  of  particular  words.  {Le  Boy  v. 
Beard,  8  How.  468 ;  Vanada  v.  Hopkins,  1  Mareh,  287.) 
The  agents  did  what  seemed  from  the  resolutions  plausible 
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and  correct,  and  even  though  it  should  now  turn  out  to  be 
wrong,  as  intended  by  the  principal,  the  latter  is  still  bound. 
(Z^  JSoy  V.  JBeardj  b  How.  468;  Zomax  v.  CartwfigMj  3 
Wash.  C.  C.  161 ;  Andrews  v.  Kneeland,  6  Cow.  358.)  The 
person  who  deals  with  the  agent  is  required,  like  him,  to  look 
to  the  instrument  to  see  the  extent  of  the  power,  and  if  it  be 
ambiguous  so  as  to  mislead  them  both,  the  injurious  conse- 
quences should  fall  on  the  principal  for  not  employing  clearer 
terms.  (7  B.  &  Ores.  278  ;  1  Peters,  290  ;  Baring  v.  Corrie, 
2  B.  &  Aid.  143 ;  Courcier  v.  Bitter,  4  Wash.  0.  0.  551 ; 
Sandford  v.  Handy,  23  Wend.  268.) 

WiUiam  J,  Oaynor  for  respondents.  A  repealing,  or 
subsequent  conflicting  statute  does  not  change  or  affect  the 
prior  act,  except  in  so  far  as  it  expressly  changes  it  or  is 
irreconcilably  repugnant  to  it.  (Sedgwick  on  Constr.  of 
Stat.  [2d  ed.]  97,  98,  102,  106 ;  People  v.  Pahner,  52  N.  T. 
83;  Hawkins  v.  Mayor,  etc,  64  id.  18.)  l^ersons  dealing 
with  public  agents  or  olficers  are  bound  to  take  notice  of 
their  powers,  and  inquire  into  the  extent  thereof,  and  the 
manner  in  which  the  same  must  be  executed.  (Dillon  on 
Munic.  Corp.  [3d  ed.]  §§  445,  447 ;  Parael  v.  Barnes,  25 
Ark.  261;  Smith  v.  City  of  JSTewburgh,  77  K  Y.  130; 
McDonald  v.  Mayor,  etc.,  68  id.  23 ;  Ford  v.  Mayor,  etc.^ 
63  id.  940  ;  Supervisors  v.  Bates,  17  id.  242-246  ;  Delafield, 
V.  StaU  of  IlL,  2  Hill,  159-174.) 

Andrews,  J.  This  seems  to  be  a  reasonably  plain  case. 
The  question  is  whether  the  commissioners  of  common  lands 
in  the  town  of  Gravesend,  in  granting  to  plaintiff  on  March 
1,  1880,  a  renewal  of  the  lease  of  lots  twenty-four  and  twenty- 
seven  of  the  common  lands  of  the  town,  for  a  term  of  ten 
years  from  November  12,  1882,  the  date  of  the  expiration  of 
the  term  of  the  lease  nnder  which  she  then  held  the  premises, 
were  acting  within  their  authority.  The  determination  of 
the  question  depends  upon  the  construction  of  two  resolutions 
pajssed  by  the  electors  of  the  town,  in  town  meeting  assembled. 
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one  April  4,  1871,  and  the  other  April  2,  1878.  The  only 
authority  possessed  by  the  commissioners  was  conferred  by 
those  resolutions.  The  precise  point  in  controversy  is  whether 
the  commissioners  were  authorized  to  renew  an  existing  lease 
for  a  term  to  commence  on  the  expiration  of  the  prior  lease, 
before  the  commencement  of  the  last  year  of  the  unexpired 
lease. 

The  resolution  of  April  4,  1871,  so  far  as  it  is  material 
here,  is  as  follows :  "  Reaolved,  That  the  common  lands  of 
the  town  of  Gravesend,  on  Coney  Island,  shall  hereafter  be 
let  only  at  public  auction  on  the  premises  to  be  let,  or  at  the 
town  house  in  this  town,  to  the  highest  bidder,  in  parcels  of 
not  more  than  three  hundred  feet  front  each  (except  Coney 
Island  Point,  which  may  be  let  in  one  parcel  as  at  present)  on 
notice  specifying  the  time  and  place  of  letting,  and  describing 
the  premises  to  be  let,  which  said  notice  shall  be  published  in 
the  Brooklyn  Daily  Eagle  and  Union  each,  once  in  each 
week,  for  four  weeks  immediately  prior  to  such  letting.  No 
lot  shall  be  let  at  a  time  more  than  one  year  prior  to  the 
expiration  of  any  existing  lease  thereon,  and  no  lot  let  for  a 
longer  period  tlian  ten  years."  The  language  quoted,  is 
followed  by  a  provision  for  compensation  for  improvements, 
to  be  made  by  the  incoming  to  the  outgoing  tenant,  when  any 
lot  previously  under  lease,  is  let  to  a  person  other  than  the 
former  lessee,  as  to  which  provision,  no  question  arises  in  this 
case.  The  resolution  of  April  2, 1878,  is  as  follows :  '*  Resolved^ 
That  the  resolution  in  relation  to  leasing  common  lands  in 
the  town  of  Gravesend,  passed  at  a  town  meeting  held  in  the 
town  of  Gravesend,  April  4,  1871,  be  amended  by  adding 
thereto  the  following :  *  The  commissioners  of  common  lands 
are  also  authorized  to  renew  any  existing  lease  or  leases  of 
common  lands  belonging  to  said  town  of  Gravesend,  upon 
terms  as  they  may  deem  most  advantageous  for  said  town.' " 

It  is  claimed  on  the  part  of  the  appellant  that  the  resolution 
of  April  2,  1878,  conferred  authority  on  the  commissioners  to 
renew  leases,  without  limitation  as  to  the  time  wlien  the 
power  should  be  exercised,  and  that  this  power  was  not  sub- 
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ject  to  the  restriction  contained  in  the  resolution  of  April  4, 
1871,  that  "  no  lot  shall  be  let  at  a  time  more  than  one  year 
prior  to  the  expiration  of  any  existing  lease  thereon."  We 
cannot  assent  to  this  construction  of  the  resolution  of  1878. 
Under  the  resolution  of  1871,  no  lease  could  be  granted 
except  upon  competitive  bidding  at  public  auction.  The 
commissioners  had  no  power  to  renew  existing  leases.  In 
all  cases  the  right  to  a  lease  of  any  town  lands,  whether 
held  under  an  existing  lease  or  not,  vested  in  the  highest 
bidder  at  the  public  letting.  The  prior  lessee  acquired  no 
preference,  and  he  could  demand  a  new  lease  only  in  the 
character  of  purchaser  of  the  right  at  the  public  sale.  Unless 
he  was  the  highest  bidder,  his  interest  terminated  with  his 
existing  leaae,  subject  only  to  the  right  to  compensation  for 
improvements,  as  provided  in  the  resolution.  It  is  quite 
manifest  that  under  the  resolution  of  1871,  a  lessee 
who  had  made  valuable  improvements  during  his  term, 
or  had  built  up  a  valuable  business  in  connection  with  the 
premises,  might  at  a  re-letting  at  public  auction  be  placed  at 
a  disadvantage.  The  town  authorities  also  were  deprived  of 
any  discretion,  and  although,  in  view  of  the  circumstances, 
they  might  think  it  for  the  best  interest  of  the  town  to  con- 
tinue the  existing  tenancy,  they  could  not  elect  to  do  so,  nor 
could  they  give  any  eflEect  to  equitable  considerations.  It  was, 
we  think,  the  object  of  the  resolution  of  1878,  to  relax  the 
stringent  rule  prescribed  in  the  resolution  of  1871,  as  applied 
to  common  lands  held  under  lease,  by  taking  them  out  of  the 
general  rule  requiring  a  public  letting,  and  permitting  the 
commissioners  to  renew  existing  leases  upon  such  terms 
as  might  be  agreed  upon  between  themselves  and  the  tenants 
in  possession.  But  the  resolution  of  1878  in  no  other  respect 
interfered  with  the  scheme  of  the  resolution  of  1871.  It  left 
unaffected  the  provision  in  the  resolution  of  1871,  that  "  no 
lot  shall  be  let  at  a  time  more  than  one  year  prior  to  the 
expiration  of  any  existing  lease  thereon,  and  no  lot  for  a 
longer  period  than  ten  years."  It  is  obvious  that  these 
restrictions  were  imposed  in  view  of  the  contingency  of  an 
SicKELs— Vol.  LIX        46 
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advance  in  the  value  of  the  town  property  on  Coney 
Island,  and  to  secure  to  the  town  an  adequate  rental. 
The  amendment  of  1878,  did  not  abrogate  these  restric- 
tions. They,  in  fact,  served  a  more  important  purpose 
than  before,  and  operated  as  a  check  upon  fraudulent  and 
collusive  proceedings  on  the  part  of  the  town  com- 
missioners. These  restrictions,  moreover,  did  not  have 
their  origin  in  the  resolution  of  1871.  They  are  found 
in  the  resolution  of  1866,  passed  before  the  system  of 
public  lettings  was  adopted,  and  the  resolution  cS  1878, 
which  restored  to  the  commissioners  the  power  to  renew 
leases  which  they  possessed  under  the  resolution  of  1866, 
contains  no  indication  that  it  was  the  intention  to  depart 
from  the  policy  established  in  1866,  and  continued  by  the 
resolution  of  1871,  as  to  the  time  within  which  the  power 
to  make  renewals  should  be  exercised.  The  general  rules  of 
construction  sustain,  we  think,  the  construction  put  by  the 
courts  below  upon  the  resolution  of  1878,  and  it  follows 
that  the  judgment  declaring  the  lease  in  question  to  be  void, 
should  be  aflSrmed. 

All  concur. 

Judgment  afSrmed. 


Mary  Byrnb,  an  infant,  etc.,  Respondent,  v.  The  New 
York  Central  and  Hudson  Rfver  Railroad  Company, 
Appellant. 

Where  the  public  for  a  long  period  of  time  have  notoriously  and  con- 
stantly been  in  the  habit  of  crossing  a  railroad  at  a  point  not  in  a 
traveled  public  highway,  with  the  acquiescence  of  the  railroad  cor 
poration,  this  acquiescence  amounts  to  a  license,  and  imposes  a  duty 
upon  it,  as  to  all  persons  so  crossing,  to  exercise  reasonable  care  in  the 
running  of  its  trains,  so  as  to  protect  them  from  injury. 

Although  not  absolutely  bound  to  ring  a  bell  or  blow  a  whistle  upon  the 
locomotive  of  a  train,  approaching  suc^  a  crossing,  the  company  is  bound 
to  give  some  notice  and  warning,  and  as  to  what  is  sufficient  is  a  question 
of  fact  for  a  jury. 
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Where  a  train  is  backing  toward  the  crossing,  the  fact  that  the  beD 
was  rung  does  not,  as  matter  of  law,  establish  reasonable  care;  it  is  for 
the  jury  to  determine  as  to  whether  any  other  precautions  should  have 
been  taken  upon  the  train,  under  the  circumstances. 

Ifieholwn  V.  B,  R  Co.  (41  N.  Y.  525);  Sutton  v.  N,  F.  0.  B.  B.  Co,  (66  id.. 
243);  La/rm&re  v.  C  R  I.  Co,  (101  id.  891);  distinguished. 

(Argued  January  21,  1887;  decided  Februarys,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  June  27, 1885,  which  aflSrmed  a  judgment  in  favor  of 
plaintiflE,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  personal 
injuries,  alleged  to  have  been  caused  by  defendant's  negligence. 
Plaintiff  was  crossing  the  tracks  of  defendant's  road  when 
she  was  struck  by  the  rear  car  of  a  backing  train  and  was 
injured. 

This  is  the  third  time  the  case  has  been  before  this  court. 
A  mem.  of  the  first  decision  may  be  found  in  83  New  York, 
620 ;  it  is  reported  on  the  second  appeal  in  94  New  York,  12. 

The  facts,  so  tar  as  material  to  the  questions  discussed, 
appear  in  the  opinion. 

ISsek  Cowen  for  appellant.  Plaintiff,  although  an  infant 
eleven  years  of  age,  was  not  excused  from  the  duty  of  using 
her  eyes  and  ears  for  her  own  protection.  {Reynolds  v.  N. 
Y.  a  E.  R.  Co.,  58  N.  Y.  248;  83  id.  620.)-  The  court 
erred  in  charging  that  the  company  was  bound  to  give,  by 
bell,  whistle,  or  otherwise,  such  notice  of  the  approach  of  this 
train  as  the  jury  should  find  reasonable.  {RennseU  v.  Smyth, 
97  E.  C.  L.  781 ;  Barry  v.  iV^.  F.  G.  <&  H.  R.  R.  R.  Co.,  92 
N.  Y.  289 ;  NichoUcm  v.  E.  R.  Co.,  41  id.  525 ;  Sutton  v. 
N.  7.  C.  &  R.  R.  R.  R.  Co.,  66  id.  248,  248.)  The  true 
question  was  whether  the  train  was  managed  with  such  care 
and  caution  as  the  circumstances  demanded ;  and  to  charge 
the  jury  that  the  company  was  bound  to  give  notice,  or  use 
any  other  specified  precaution  not  required  by  statute,  was 
error.    {Semd  v.  N.  T.,  N.  H.  db  H.  R.  R.  Co.,  9  Daly,  821 ; 
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Beidegd  v.  iT.  T.  C.  R.  li.   Co.,  40  N.  Y.  9 ;   CHppen  v 
iT.  T.  a  dk  H.  R.  R.  R.  Co.,  id.  34.) 

R.  A.  Pa/rmenter  for  respondent.  On  the  evidence,  the 
question  of  the  pkintiflPs  contributory  negligence  was  plainly 
one  of  fact  for  the  jury.  (14  Hun,  322;  83  N.  Y.  620.) 
The  manner  in  which  the  crossing  at  the  place  of  the  injury 
had  been  used  by  the  public,  amounted  to  a  dedication. 
{Barry  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  92  N.  Y.  293.)  The 
neglect  to  ring  the  bell  was  sufficient  evidence  of  negligence 
on  the  part  of  the  railroad  company.  (3  R.  S.  [Edm.  ed.]  643, 
§7;  Em8tY.II.R.R.R.Co.,Zf>^.Y.9',  Magvnniav.If.  T. 
C  &  H.  R.  R.  R.  Co.,  52  id.  215 ;  Well&r  v.  SaiM,  58  id. 
451 ;  Salter  v.  Utica  &  B.  R.  R.  R.  Co.,  59  id.  631 ;  Culhane 
V.  N.  Y.  C,  etc.,  R.  R.  Co.,  60  id  137 ;  Maaaoth  v.  D.  i&  H. 
C.  Co.,  64  id.  524 ;  Cordcll  v.  N.  Y.  C,  etc.,  R.  R.  Co.,  id.  535 ; 
Eaycro/t  v.  Z.  S.  <&  M.  8.  R.  Co.,  id.  636.)  There  is  greater 
necessity  for  ringing  the  bell  when  the  train  is  being  backed 
over  streets  in  a  populous  city,  and  the  requirement  to  ring 
the  bell  in  such  cases  is  equally  mandatory.  {Casey  v.  If.  Y. 
C  &  n.  R.  R.  R.  Co.,  64  N.  Y.  636.)  The  question  of  the 
alleged  contributory  negligence  on  the  part  of  the  plaintiff 
was  also  one  of  fact  for  the  jury.  {HiU  v.  N.  Y.  C,  etc.,  R. 
R.  Co.,  2  Week.  Dig.  94;  Morrison  v.  N.  Y.  C,  etc.,  R.  R. 
Co.,  63  N.  Y.  643 ;  a  Mara  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
38  id.  445 ;  Slieehy  v.  Berger,  62  id.  558 ;  Dickens  v.  If.  Y. 
C.  R.  R.  Co.,  1  Keyes,  23 ;  Hart  v.  H.  R.  Bridge  Co.,  9  Week. 
Dig.  536 ;  80  N.  Y.  622.)  The  parents  of  the  plaintiff  are 
not  shown  to  have  been  guilty  of  negligence  or  imprudence 
in  permitting  a  girl  between  ten  and  eleven  years  of  age  to 
travel  alone  in  the  street  and  to  pass  over  railroad  crossings. 
{Ihl  V.  Forty-second  St.  R.  R.  Co.,  47  K  Y.  317 ;  McQarry 
V.  Loomis,  63  id.  107.)  The  true  rule  as  to  the  degree  of 
care  and  prudence  exacted  in  this  class  of  cases  of  a  child 
between  ten  and  eleven  years  of  age,  required  this  case  to 
have  been  submitted  to  the  jury.  {0*Ma/ra  v.  H.  R.  R. 
Co.,  38  N.  Y.  440;  Sheridcm  v.  BUyn  &  If.  R.  R.  Co.,  36 
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id.  43 ;  Mowery  v.  C,  C.  B.  Co.,  51  id.  667 ;  Reynolds  v. 
iT.  r.  a  c&  IT.  R.  R.  R.  Co.,  58  id.  252 ;  Thurler  v.  H.  B., 
M.  d:  F.  R.  R.  Co.,  60  id.  336 ;  McGarry  v.  Loomia,  63  id. 
107;  Fallon  v.  Central  Park,  etc.,  64  id.  13;  Haycroft  v. 
Z.  S.  &  M.  S.  R.  R.  Co.,  2  Hnn,  491 ;  64  N.  Y.  636,  637 ; 
Casey  v.  N.  Y.  C  &  R,  R.  R.  R.  Co.,  78  id.  518 ;  6  Abb. 
[N.  C]  104.)  Bawling  v.  iT.  Y.  C,  etc.,  R.  R.  Co.,  90  id. 
670.  In  case  of  snch  collisions  the  law  does  not  exact  from 
the  foot  traveler  mathematical  certainty  in  the  measurement 
of  time,  speed  and  distance  to  avoid  the  imputation  of 
being  guilty  of  contributory  negligence.  {Kellogg  v.  iT. 
Y.  C,  etc.,  R.  R.  Co.,  79  N.  Y.  72;  Stackua  v.  Same, 
id.  464 ;  Brigga  v.  Same,  72  id.  26 ;  Justice  v.  Lang, 
52  id.  323 ;  Bolan  v.  B.  <&  H.  C.  Co.,  71  id.  285 ;  Crea/ny 
V.  L.  I.  B.  B.  Co.,  101  id.  419;  83  id.  620.)  The  dedica- 
tion, acceptance  and  user  are  complete  under  the  probfs 
on  the  last  trial,  and  should  not  be  disturbed  to  enable  a  rail- 
road company  to  escape  the  legal  consequences  of  its  negli- 
gence. {Bridges  v.  Wyckoff,  67  K  Y.  130;  Niagara  Falls 
S.  Bridge  Co.  v.  Bachman,  66  id.  261 ;  Head  v.  Brooklyn^ 
60  id.  248 ;  Taylor  v.  Hipper,  2  Hun,  646 ;  In  re  Ingram^  4 
id.  495 ;  Eoldane  v.  Trustees,  etc.,  21  N.  Y.  474.)  Proof 
descriptive  of  the  railroad  in  the  locality  where  the  accident 
happened  was  proper.  {McGrath  v.  If.  Y.  C.  <&  H.  B.  B. 
B.  Co.,  63  K  Y.  526,  527;  Leonard  v.  Sam^,  42  Sup.  Ct. 
233;  Casey  v.  Same,  6  Abb.  [N.  C]  126;  78  id.  523; 
Houghkirk  v.  B.  &  U.  C.  Co.,  92  id.  227.) 

Eabl,  J.  There  was  some  controversy  upon  the  trial  of 
this  action  as  to  whether  or  not  the  place  where  the  plaintiff 
was  injured  was  a  traveled  public  highway,  and  the  trial  judge 
submitted  the  case  to  the  jury  upon  the  assumption  that  it 
was  not.  There  was,  however,  evidence  tending  to  show 
that  there  was  an  alley,  at  the  place  where  the  plaintiff  was 
injured,  which  was  extensively  and  notoriously  used  by  the 
public,  without  any  objection  on  the  part  of  the  defendant, 
or  any  question  as  to  the  right  of  all  persons  so  to  use  it ; 
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and  the  judge  charged  the  jnry  that  it  was  a  question  for 
them  to  determine  to  what  extent  and  in  what  manner  the 
alley  was  used  by  the  public ;  that  if  they  came  to  the  con- 
clusion that  the  right  of  passage  was  there  exercised  by  the 
public,  as  claimed  by  the  plaintifF,  notoriously  and  constantly, 
previous  to  and  at  the  time  of  the  accident,  then  they  were 
required  to  determine  the  amount  of  care  and  prudence 
which  the  defendant  was  required  to  exercise  in  approaching 
and  crossing  the  alley,  and  that  then  the  defendant,  while  not 
absolutely  bound  to  ring  a  bell  or  blow  a  whistle,  yet  was 
bound  to  give  some  notice  and  warning,  reasonable  and  proper 
under  the  circumstances,  in  approaching  the  crossing;  and 
that  it  was  for  them  to  determine  whether  such  notice  and 
warning  was  given.  The  law,  as  thus  laid  down,  was  fully 
warranted  by  the  case  of  Barry  v.  New  York  Central  and 
Hudson  River  Railroad  Company  (92  N.  Y.  289).  In  that 
case  it  was  held  that  where  the  public,  for  a  series  of  years,  had 
been  in  the  habit  of  crossing  the  railroad,  the  acquiescence  of  the 
defendant  in  the  public  use  amounted  to  a  license  or  permis- 
sion to  all  persons  to  cross  at  that  point,  and  imposed  the  duty 
upon  it,  as  to  all  persons  so  crossing,  to  exercise  reasonable 
care  in  the  movement  of  its  trains  so  as  to  protect  them  from 
injuiy.  We  think  that  case,  notwithstanding  the  criticism  of 
the  learned  counsel  for  the  defendant  in  this  case,  is  in  entire 
harmony  with  the  previous  cases  of  Nicholson  v.  Erie  Rail- 
way Company  (41  N.  Y.  525),  and  Sutton  v.  New  York 
Central  and  Hudson  River  Railroad  Company  (66  N.  Y. 
243).  In  the  three  cases,  the  distinction  between  active  negli- 
gence causing  an  injury,  and  mere  passive  negligence,  was 
clearly  pointed  out.  In  the  Barry  Case^  the  railroad  com- 
pany carelessly  backed  its  cars  against  the  plaintiflTs  intestate, 
and  thus  caused  his  death.  In  the  other  two  cases,  there  was 
no  active  negligence,  but  simply  an  omission  properly  to 
fasten  the  cars  which,  without  any  human  agency,  moved, 
and  thus  ran  against  the  persons  injured.  The  recent  case  of 
Larmore  v.  Crown  Point  Iron  Company  (101  N.  Y.  391), 
was  similar.     There  it  was  decided  that  a  person  who  went 
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upon  the  land  of  another,  without  invitation,  to  secure  employ- 
ment from  the  owner  of  the  land,  was  not  entitled  to  indem- 
nity from  such  an  owner  for  an  injury  received  from  a  defec- 
tive machine  on  the  premises,  not  obviously  dangerous,  which 
he  passed  during  the  course  of  his  journey ;  and  that  although 
it  might  be  shown  that  the  owner  could  have  ascertained  the 
defect  by  the  exercise  of  reasonable  care,  yet  that  he  owed  no 
legal  duty  to  a  stranger  so  coming  upon  his  premises  which 
required  him  to  keep  the  machinery  in  repair.  That  was 
plainly  a  case  of  mere  passive  negligence,  an  omission  to  keep 
a  machine  in  repair  which  was  not  obviously  dangerous. 
Here  the  ground  of  the  defendant's  liability  is  that  its  agents, 
engaged  actively  in  its  service,  carelessly  backed  a  car  against 
the  plaintiflE  and  thus  injured  her.  If  she  had  been  injured 
from  a  defect  of  the  car  or  engine  not  obviously  dangerous, 
the  casQ  would  have  been  like  the  Larmore  Case,  If  the  car 
had  moved  upon  her  without  any  human  agency,  simply 
because  it  had  not  been  sufficiently  secured  or  fastened,  then 
it  would  have  been  like  the  cases  of  NichjoUoni  and  Sutton. 

There  ai-e  points  of  resemblance  and  points  of  difference 
between  the  Barry  Case  and  the  other  cases.  Taking  the 
points  of  resemblance,  a  plausible  argument  may  be  made  to 
show  that  the  cases  conflict.  But  taking  the  points  of  differ- 
ence, then,  while  the  distinction  between  the  Barry  Case  and 
the  other  cases  is  not  so  plain  as  a  traveled  highway,  it  is 
sufficient  to  require  the  application  of  different  principles  and 
the  reaching  of  a  different  result. 

The  facts  of  this  case,  so  far  as  they  relate  to  the  accident, 
are  substantially  the  same  as  those  proved  upon  the  trial  which 
was  under  review  in  83  N".  Y.  620,  when  this  case  first  came 
to  this  court.  Then  we  held  that  there  was  evidence  sufficient 
for  the  consideration  of  the  jury,  both  in  reference  to  the 
plaintiff's  contributory  negligence  and  the  negligence  on  the 
part  of  the  defendant,  and  we  see  no  reason  to  reconsider  the 
conclusion  in  reference  to  those  matters  then  reached.  It  is 
quite  true  that  the  evidence  to  establish  freedom  from  negli- 
gence on  the  part  of  the  plaintiff,  and  negligence  on  the  part 
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of  the  defendant  is  very  weak  and  liable  to  much  criticism, 
and  yet  we  are  constrained  to  think,  as  we  did  before,  that  it 
was  proper  for  submission  to  the  jury. 

There  was  evidence  tending  to  show  that  no  bell  was  rung 
or  whistle  blown  upon  the  engine  attached  to  the  train  in 
approaching  this  crossing,  and  the  court  charged  the  jury  that 
the  defendant  was  not  absolutely  bound  to  ring  a  bell  or 
to  blow  a  whistle,  but  that  it  was  bound  to  give  such  notice  or 
warning  of  the  approaching  train  as  was  reasonable  and  proper 
under  the  circumstances ;  tliat  it  was  bound  to  give  by  bell, 
whistle  or  otherwise  such  reasonable  notice  as  the  jury  should 
find  the  circumstances  required.  The  charge  as  thus  made 
was  excepted  to  on  the  part  of  the  defendant,  and  its  counsel 
requested  the  court  to  charge  that  if  the  bell  was  rung,  as 
testified  to  by  defendant's  witnesses,  that  was  a  sufficient 
warning  of  the  approach  of  the  train,  and  that  the  defendant 
was  not  bound  to  give  any  other  notice  or  warning.  The 
judge  refused  so  to  charge  and  the  defendant's  counsel  excepted. 
In  these  rulings^,  there  was  no  error.  The  defendant  was 
backing  its  train  toward  this  crossing  which  was  extensively 
and  notoriously  used  by  the  public,  and  it  was  bound  to  use 
reasonable  and  ordinary  care  so  as  not  to  endanger  those  who 
might  be  lawfully  upon  its  track  at  that  crossing.  And  what 
care  and  precautions,  if  any,  besides  ringing  the  bell  it  should 
have  taken  upon  a  train  thus  backing  were  properly  left  for 
the  jury  to  determine ;  and  so  it  was  held  in  the  Barry  Case. 
There,  as  here,  there  was  a  dispute  as  to  whether  the  bell  was 
rung  or  the  whistle  blown  as  a  warning  for  the  approach  of 
the  train.  There  the  court  charged  the  jury  that  in  running 
its  cars  the  defendant  was  bound  to  give  such  notice  and 
warning  as  in  their  judgment  would  be  regarded  as  reasonable 
and  proper  and  calculated  fairly  to  protect  the  lives  of  persons 
using  the  crossing ;  that  they  were  to  determine  whether  in 
backing  the  train -it  observed  that  care  and  caution  which  was 
called  for  under  the  circumstances  ;  and  that  it  had  a  right  to 
back  the  train,  but,  under  the  circumstances  of  the  case,  the 
question  was  whether  it  had  the  right  to  back  it  without  giving 
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warning  in  some  way  to  the  intestate.  The  defendant's 
counsel  then  requested  the  judge  to  charge  the  jury  that  if  the 
bell  was  rung,  the  defendant  was  not  bound  to  give  any  other 
warning,  and  in  reply  to  the  request  the  judge  said  that  he 
left  it  for  the  jury  to  determine  whether,  under  the  circum- 
staiices,  the  ringing  of  the  bell  would  have  been  such  a  warning 
as  was  requisite.  This  court  held  that  there  was  no  error  in 
the  charge  as  made  or  the  refusal  to  charge.  Judge  Andrews, 
in  his  opinion,  said:  "  We  think  it  cannot  be  held  as  matter  of 
law,  under  the  circumstances  of  this  case,  that  the  ringing  of 
the  bell  fulfilled  the  whole  duty  resting  upon  the  defendant." 

We  find  no  error  in  the  record,  and  the  judgment  should 
be  aflBirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


The    People    ex    rel.   James    A.    Wright,    Appellant,  v. 
Alfred  0.  Chapin,  Comptroller,  etc..  Respondent. 

The  provision  of  the  act  of  1855,  ''in  relation  to  the  collection  of  taxes 
on  lands  of  non-residents"  (§  83,  chap.  427,  Laws  of  1855),  which 
authorizes  the  State  comptroller  where  he  shall  discover  that  a  sale  of 
land  for  taxes  was  invalid  or  ineffectual  to  give  title  to  the  lands  sold, 
to  cancel  the  sale  and  refund  the  purchase- money,  was  intended  to 
relieve  the  purchaser  from  the  consequences  of  a  defective  tax  title; 
the  owner  of  the  land  is  not  properly  a  party  to  the  proceedings;  nor  is 
he  permitted  in  this  way  to  test  the  validity  of  the  sale. 

Where,  therefore,  the  owner  of  lands  sold  for  taxes  presented  his  petition 
to  the  comptroller,  asking  that  the  sale  bo  canceled  in  pursuance  of  the 
authority  conferred  upon  the  comptroller  by  said  act,  and  that  officer 
denied  the  prayer  of  the  petition.  Held,  that  no  right  of  the  petitioner 
was  finally  determined,  nor  was  he  a  person  aggrieved  by  the  decision, 
within  the  meaning  of  the  provisions  of  the  Code  of  Civil  Procedure 
(§§  2122,  2127),  regulating  the  review  by  certiorari  of  the  determinar 
tion  of  a  body  or  officer;  and  so,  that  he  had  no  right  to  a  review  of 
the  determination  of  the  comptroller. 

R  aeems  that  neither  the  act  of  1873  (Chap.  120,  Laws  of  1873),  nor  that  of 
1885  (Chap.  448,  Laws  of  1885),  give  to  the  comptroller  any  new  power 
in  this  respect;  that  whfle  the  owner  may.  the  same  as  any  other  person, 
SlOKELS — YoL.  LIX.  47 


IM   800 
180_246 

104   %| 

144    2361 
104    869l 
161    642 


370  People  ex  rel.  Wright  «.  Chapin.  [Feb^ 

Opinion  of  the  Court,  per  Danfobth,  J. 

put  the  complroller  in  the  way  to  discover  errors  in  the  sale,  he  cannot 
compel  an  investigation,  or  if  one  is  had,  review  the  comptroller's 
decision. 

(Argued  February  31,  1886;  decided  March  21,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department  entered 
upon  an  order  made  December  2,  1883,  which  affirmed  the 
determination  and  proceedings  of  the  comptroller  of  the 
State,  upon  an  application  to  him  to  cancel  a  sale  of  lands  of 
the  relator  for  unpaid  taxes. 

The  material  facts  are  stated  in  the  opinion. 

W.  B,  VanRenssdaer  for  appellant. 
Charles  F.  ToihoT  for  respondent. 

D4NF0BTH,  J.  The  appellant,  as  owner  of  lands  in  the  town 
of  Morehouse,  presented  his  petition  to  the  comptroller  of 
the  State,  asking  that  a  sale  of  those  lands  in  1877,  for  the 
unpaid  taxes  of  1876,  be  canceled,  and  that  any  conveyance 
by  virtue  thereof  be  set  aside  and  discharged  of  record.  After 
hearing  the  evidence  submitted  to  him,  the  comptroller  denied 
the  prayer  of  the  petitioner,  and  upon  review,  his  determina- 
tion has  been  affirmed  by  the  Supreme  Court. 

We  do  not  see  that  any  right  of  the  appellant  was  finally 
determined  by  the  comptroller,  nor  that  he  is  a  person 
aggrieved  by  the  decision  in  question,  and  unless  one  or  the 
other  of  these  relations  exist,  he  has  no  right  to  a  review  of 
the  proceedings  in  which  that  determination  was  made  (Code 
Civ.  Pro.,  §  2122,  subd.  1,  §  2127).  The  application  to  the 
comptroller  was  not  warranted  by  the  statute  referred  to  by 
the  learned  counsel  for  the  appellant,  and  on  which  alone  he 
relies  (Laws  of  1855,  chap.  427).  Section  83  of  that  act 
deckres  that  "  whenever  the  comptroller  shall  discover,  prior 
to  the  conveyance  of  any  lands  sold  for  taxes,  that  the  sale 
was  for  any  cause  whatever  invalid  or  ineffectual  to  give  title 
to  the  lands  sold,  the  lands  so  improperly  sold  shall  not  be 
conveyed,  but  the  comptroller  shall  cancel  the  sale,  and  forth- 
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with  cause  the  purchase-money  and  interest  thereon  to  be 
refunded  out  of  the  State  treasury  to  the  purchaser,  his 
representatives,  or  assigns."  Section  84,  that  "  If  the  error 
originated  with  the  county  or  town  officers,  the  sum  so  paid 
shall  be  a  charge  against  the  county  from  which  the  tax  was 
returned ;  and  the  board  of  supervisors  shall  cause  the  same 
to  be  assessed,  levied,  collected  and  paid  to  the  treasurer  of 
this  State."  And  section  85  provides,  "If  the  discovery 
that  the  sale  was  invalid  shall  not  be  made  until  after  the 
conveyance  shall  have  been  executed  for  the  lands  sold,  it 
shall  be  the  duty  of  the  comptroller,  on  receiving  evidence 
thereof,  to  cancel  the  sale,  to  refund  out  of  the  State  treasury 
to  the  purchaser,  his  representatives  or  assigns,  the  purchase- 
money,  and  interest  thereon,  and  to  recharge  the  county  from 
.which  the  tax  was  returned,  with  the  amount  of  purchase- 
money,  and  interest  at  the  rate  of  seven  per  cent,  from  the 
time  of  the  sale,  and  such  county  shall  cause  the  same  to  be 
levied  and  paid,  as  provided  in  the  last  preceding  section." 

The  evident  object  of  these  provisions  was  to  enable  the 
State  to  I'clieve  the  purchaser  from  the  consequences  of  a 
defective  tax  title,  and  at  the  same  time  replenish  its  treasury 
by  a  speedy  collection  of  the  tax  withheld  from  it.  The 
owner  of  the  land  is  not  a  party  to  the  proceeding,  nor  is  he 
permitted  in  this  way  to  test  the  validity  of  the  sale  or  tax. 
In  such  a  controversy  the  purchaser  would  have  an  interest 
and  a  right  to  its  protection  in  the  courts,  by  the  usual  course 
of  legal  proceedings.  The  statute  contains  no  intimation  of 
a  legislative  purpose  to  deprive  him  of  that  right.  It  gives 
no  process  to  bring  him  in,  confers  no  power  to  compel  wit- 
nesses. In  short  it  creates  no  court,  provides  for  a  single 
transaction  to  which  the  comptroller  and  the  purchaser  are 
the  only  parties.  By  it  the  State  voluntarily  assumes  a 
liability  to  refund  money  received  on  a  sale  where  the  tax 
proceedings  have  not  been  in  accordance  with  the  statute,  and 
are  invalid,  thus  subjecting  itself  to  a  just  rule  of  responsi- 
bility, applied  without  a  statute  to  inferior  municipalities, 
{Chapman  v.  Oitn/  of  Brooklyn^  40  N.  T.  372),  and  no  doubt 
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binds  the  purchaser  to  submit  to  the  determination  of  that 
officer,  for  the  purchase  was  made  subject  to  the  provisions 
of  the  statute  which  provided  for  his  decision.  We  think  it 
goes  no  further.  The  purchaser  does  not  complain.  The 
appellant  cannot.  It  is  unnecessary,  therefore,  to  consider  the 
case  upon  its  merits,  but  for  the  reason  above  stated  we  think 
the  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 

On  a  subsequent  motion  for  reargument  the  following 
opinion  was  handed  down. 

Danforth,  J.  On  Kovember  11,  1884,  the  relator  by 
petition  represented  to  the  comptroller  that  in  December,  1871, 
he  became  sole  owner  of  certain  lots  of  land,  numbered 
eighteen,  twenty  and  thirty-four,  in  the  north  half  of  Arthur- 
boro  patent,  in  the  town  of  Morehouse,  Hamilton  county; 
that  in  1877,  they  were  sold  for  the  taxes  of  1870,  and  numbers 
eighteen  and  twenty  conveyed  to  Ballow,  and  lot  thirty-four 
to  Peck ;  that  the  sale  was  void  because,  "j^^  the  corrected 
assessment-roll  for  the  town  of  Morehouse  (being  the  township 
in  which  said  lots  are  situated)  for  the  year  1870,  as  delivered 
by  the  supervisor  of  the  town  of  Morehouse  to  the  town  clerk 
thereof,  is  incomplete  and  defective,  because  {a)  there  is  no 
oath  of  the  assessors  on  said  assessment-roll  or  attached  thereto ; 
(b)  that  these  lots  belong  to  non-residents,  and  that  the 
number  of  acres  of  each  lot  is  not  given  ;  (c)  that  the  values 
of  the  above  lots  are  not  given ;  {d)  that  there  is  no  fifth 
column  at  all;  (e)  that  there  are  no  figures  set  down  to 
show  the  respective  sums,  in  dollars  and  cents,  to  be  paid  as  a 
tax  on  said  lots.  (1  K.  S.  396,  §§  33,  35.)  Second.  That  it 
does  not  appear  from  any  statement  in  the  collector's  return 
and  affidavit  thereto,  or  the  county  treasurer's  certificate,  that 
the  taxes  for  the  year  1870,  remaining  unpaid  were  assessed 
upon  the  lands  of  non-residents,"  and  prayed,  therefore,  that  in 
pursuance  of  the  authority  conferred  upon  the  comptroller  by 
•flection  85  of  chapter  427  of  the  Laws  of  the  State  of  New 
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York,  passed  in  the  year  1855,  that  the  tax  sale  of  1877,  so  far 
as  the  same  relates  to  lots  nnmbered  eighteen,  twenty  and 
thirty-four,  in  the  north  half  of  the  Arthurboro  patent,  in 
Hamilton  eonnty  and  State  of  New  York,  be  canceled,  and 
that  any  conveyance  delivered  by  virtue  of  said  sale  of  the 
said  lots  be  set  aside  and  discharged  of  record. 

The  comptroller,  after  hearing,  denied  the  application.  The 
relator  by  certiorari  sought  to  review  that  decision.  Upon 
return  made,  the  Supreme  Court  aflSrmed  it.  The  relator 
appealed  to  this  court.  Upon  the  argument  the  learned 
counsel  for  the  relator  repeated  upon  his  points  the  statement 
of  the  petitioner  that  "  the  application  made  by  the  relator  on 
November  11,  1884,  to  the  comptroller  to  cancel  such  tax  sale 
was  made  under  the  authority  of  sections  83,  84  and  85  of 
chapter  427  of  the  Session  Laws  of  1855,"  and  in  reply  thereto 
the  learned  attorney-general,  for  the  respondent,  submitted  as 
a  distinct  proposition  that  there  is  no  statute  authority  for  the 
demand  made  by  the  relator  upon  the  comptroller  to  cancel 
the  sale;  that  the  sections  above  named  and  cited  by  the 
appellant  were  enacted  for  the  benefit  only  of  purchasers  who 
had  paid  their  money  on  the  strength  of  the  title  of  the  State, 
and  gave  no  right  to  an  owner  of  the  lots  either  to  make  the 
demand  that  the  comptroller  cancel  the  sale,  or,  upon  his 
refusal,  to  review  that  determination.  This  position  was  not 
answered  by  the  relator  upoa  any  authority,  nor  other  statute 
than  that  of  1855  {supra).  We  sustained  the  view  of  the 
attorney-general  and,  without  passing  upon  the  merits,  dis- 
missed the  appeal  (March  2,  1886).  A  motion  for  a  reargu- 
ment  is  now  made  by  the  relator  upon  affidavit  of  his  counsel, 
showing  that  the  point  made  by  the  attorney-general  as  to  the 
limitation  of  the  statute  of  1855,  was  not  taken  in  the  Supreme 
Court,  nor  anticipated  by  the  relator  as  one  which  might  be 
made  in  this  court,  and  therefore  that  ho  failed  to  cite  decisions 
and  statutes  bearing  upon,  if  not  controlling  the  question,  viz. : 
Laws  of  1873  (chap.  120);  Laws  of  1885  (chap  448);  Clark 
V.  Davenport  (95  N.  Y.  477). 

The  beginning  of  this  remedial  legislation  may  be  found 
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in  chapter  262  of  the  Laws  of  1823,  which  enacted  (§  52) 
"  that  if  the  comptroller  shall  discover  at  any  time  before  he 
conveys  lands  sold  for  taxes  that  the  sale  was,  for  any  cause 
whatever,  improper,  he  shall  not  convey  the  land  so  improperly 
sold  but  shall  pay  the  purchasers  of  such  lands  the  sum  which 
they  would  be  entitled  to,  if  such  land  had  been  regularly 
redeemed  by  the  owner,  and  the  sum  so  to  be  paid  shall  be  a 
charge  against  the  county  from  which  the  return  of  the  tax 
was  made  if  the  cause  why  such  sale  was  improper  originated 
with  the  county." 

By  1  Revised  Statutes  (p.  413,  §  89),  this  provision  was 
re-enacted  so  as  to  read,  "Whenever  the  comptroller  shall 
discover,  prior  to  the  conveyance  of  any  lands  sold  for  taxes, 
that  the  sale  was,  for  any  cause  whatever,  invalid  and 
inefEectual  to  give  title  to  the  lands  sold,  he  shall  not  convey 
the  lands  so  improperly  sold,  but  shall  forthwith  cause  the 
purchase-money,  and  interest  thereon,  to  be  refunded  out  of 
the  treasury  to  the  purchaser,  his  representatives  or  assigns." 

And  by  section  ninety-one  it  was  provided  that  "  if  the 
discovery  that  the  sale  was  invalid  shall  not  be  made  until 
after  a  conveyance  shall  have  been  executed  by  the  comp- 
troller for  the  lands  sold,  it  shall  be  the  duty  of  the  comp- 
troller, on  receiving  satisfactory  evidence  thereof,  to  refund 
out  of  the  treasury,  to  the  purchaser,  his  representatives  or 
assigns,  the  purchase-money  and  interest  thereon;  and  to 
recharge  the  county  from  which  the  tax  was  returned  with 
the  amount  of  tax  and  interest,  at  the  rate  of  seven  per  cent 
from  the  time  interest  was  charged  thereon  by  him,  and  such 
county  shall  cause  the  same  to  be  levied  and  paid,  as  provided 
in  the  last  section." 

It  is  obvious  that  these  provisions  concern  no  one  but  the 
purchaser,  the  State,  and  the  county  or  town  from  which  the 
tax  was  returned.  The  act  of  1850  (Chap.  298,  §§  102,  104), 
contains  the  same  provisions,  with  slight  verbal  alterations, 
among  others  directing  tliat  after  such  discovery  the  comp- 
troller shall  cancel  the  sale.  This  was  evidently  for  no  other 
purpose  than  to  preserve  the  regularity  of  the  proceedings 
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in  the  refunding  and  recharging  process,  and  concerned' only 
the  State  on  one  side  and  the  town  or  county,  as  the  case 
might  be,  on  the  other. 

These  provisions  reappear  in  1855  as  sections  83  and  85. 
(Laws  of  1855,  chap.  427).  It  should  be  noticed  that  in  no 
case  is  the  comptroller  authorized  to  recall  a  conveyance  made 
by  him,  nor  by  his  decision  avoid  or  cancel  it,  except  as  the 
cancellation  of  the  sale  might,  by  vitiating  the  precedent 
steps,  destroy  the  regularity  of  the  proceedings.  The  can- 
cellation of  the  sale  affected  the  purchaser  by  impairing  his 
title  in  one  case  and  in  another  restored  the  purchase-price  of 
an  ineffectual  grant ;  it  affected  the  town,  or  county  by  com- 
pelling it  to  bear  the  burden  of  retaxation.  The  power  to 
cancel  might  be  exercised  upon  misapprehension  or  misin- 
formation, and,  perhaps,  for  that  reason  it  was  enacted  in 
1873  (Laws  of  1873,  chap.  120),  that  the  comptroller  should 
have  power  to  set  aside  any  cancellation  of  sale  made  by  him 
under  the  act  of  1855  {supra)^  in  either  of  three  cases: 
^^Fir^it.  Whenever  such  cancellation  was  procured  by  fraud 
or  misrepresentation.  Second,  Whenever  such  cancellation 
was  procured  by  the  suppression  of  any  material  fact  bearing 
upon  the  case.  Third.  Whenever  the  cancellation  was  made 
under  a  mistake  of  fact."  This,  also,  could  concern  only  the 
rights  or  interests  of  the  same  parties. 

The  act  of  1885  (Laws  of  1885,  chap.  448)  can  have  no 
direct  appncation  to  the  case  at  bar,  for  it  was  enacted  after 
these  proceedings  were  commenced,  and  after  the  decision  of 
the  comptroller.  The  statute  also  limits  its  operation  by 
declaring  that  it  shall  not  affect  a  proceeding  pending  at  the 
time  of  its  passage.  It  amends  section  65  of  the  act  of  1855 
{mAjprd)  by  giving  conclusive  effect  to  the  comptroller's  con- 
veyances after  a  specified  time,  but  declares  that  "such 
conveyances  and  certificates,  and  the  taxes  and  tax  sales  on 
which  they  are  based,  shall  be  subject  to  cancellation,  as  now 
provided  by  law,  on  a  direct  appplication  to  the  comptroller, 
or  an  action  brought  before  a  competent  court  therefor,  by 
reason  of  the  legal  payment  of  siieh  taxcft,  or  by  reason   of 
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the  levying  of  such  taxes  by  a  town  or  ward  having  no  legal 
right  to  assess  the  land  on  which  they  are  laid." 

Neither  its  validity  nor  construction  is  before  us  except  as 
it  may  bear  by  implication  upon  the  power  and  duty  of  the 
comptroller,  under  the  act  of  1855.  It  gives  lio  new  power. 
The  comptroller  had  been  given  none  to  cancel  conveyances, 
neither  his  own  deed,  nor  that  of  a  remote  grantor.  He 
might  cancel  a  tax  sale.  The  court  in  a  proper  case  had 
power  to  do  that  also,  and  such  other  acts  as  were  essential  to 
the  protection  of  those  aflFected  by  them,  whether  an  owner, 
or  mortgagee,  or  one  otherwise  interested.  The  statutory 
power  of  the  comptroller,  when  exercised,  is  for  the  benefit 
of  the  purchaser,  and,  for  reasons  briefly  stated  in  my  opinion 
on  the  firat  argument,  cannot  be  invoked  in  any  l^al  sense 
by  the  owner.  He  may,  indeed,  as  might  any  other  person, 
put  the  comptroller  in  the  way  to  "  discover  "  errors  in  the 
sale,  but  he  cannot  compel  an  investigation,  nor  if  one  is  had, 
review  his  decision. 

In  Clark  v.  Davenport  (95  N.  T.  477),  the  learned  judge, 
in  denying  the  right  of  the  appellant  to  the  relief  sought, 
referred  incidentally  to  the  statute  of  1855,  as  giving  a 
remedy  in  certain  cases  by  the  action  of  the  comptroller 
under  sections  83,  85  {supra),  and  says  "  no  reason  appears  why 
the  proceedings  might  not  be  reviewed  by  certiorari,  or  an 
application  made  by  mandamus  to  compel  him  to  do  so," 
i,  e.,  to  set  aside  the  sale  by  reason  of  the  irregularity  and 
invalidity  in  imposing  the  taxes  for  which  the  sale  was  made." 
We  were  not  there  called  upon  to  interpret  tiie  statute,  and 
the  remark  made  was  suggestive  merely,  and  not  the  resolu- 
tion of  the  court  upon  any  point  to  be  determined,  nor  a 
direct  opinion  even  of  the  learned  judge  by  whom  it  was 
written,  but  rather  a  side  blow  put  by  way  of  argument.  It 
was  not  necessary  to  the  judgment  rendered,  nor  was  it  put 
forth  as  ground  or  reason  for  it. 

The  office  of  comptroller  was  created,  and  his  powers  and 
duties  are  defined  by  statute.  As  between  the  purchaser  at 
a  tax  sale  and  the  State,  under  whose  authority  he  acted,  he 
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may  decide  the  questions  of  regularity  relating  thereto.  He 
has  no  judicial  power  to  determine  a  controversy  between 
other  parties,  but  to  "discover^'  a  fdct,  which,  when  found, 
is  to  determine  his  own  conduct.  {People  ex  rel.  Deina/rest 
V.  FavrchUd,  67  N.  Y.  334.) 

Looking  at  the  case,  therefore,  in  the  light  of  the  argument 
for  a  rehearing,  we  find  no  reason  for  a  decision  differing 
from  that  before  made. 

The  motion  for  a  reargument  should  be  denied,  with  costs. 

All  concur. 

Motion  denied. 


The  People  ex  rel.  The  Rome,  Wateetown  and  Oodens- 
BUBOH  Railboad  Company,  Appellants,  v.  Pabley  Haupt 
et  al.,  Assessors,  etc..  Respondents. 

Same,  Appellants,  v.  Geobqb  B.  Hood  et  al.,  Assessoi  etc. 
Respondents. 

Same,  Appellants,  v.  Pbtbb  S.  Hoybb  et  al.,  Assessors, 
Respondents. 

Same,  Appellants,  v.  Petee  S.  Moyeb  et  al..  Respondents. 

The  provision  of  tlie  act  of  1880  (§  9,  chap.  289,  Law8  of  1880),  in  reference 
to  the  review  and  correction  of  assessments,  which  requires  completed 
and  verified  assessment-rolls  of  a  town  to  be  filed  with  the  town 
clerk  **on  or  before  the  first  day  of  September "  is  directory  merely, 
and  when  the  roll  is  completed  and  verified,  a  delay  in  filing  it  does  not 
vitiate  the  assessment 

Where  upon  cwfit^mr*  it 'appeared  that  the  relator  had  fifteen  days  after 
delivery  of  the  assessment-roll  to  the  town  clerk  within  which  to  sue  out 
his  writ,  7t«2c2,  that  he  might  not  complain  as  he  had  suffered  no  prejudice. 

The  object  of  the  requirement  of  said  act  (§  9),  that  the  assessors  shall 
give  public  notice  of  the  completion  of  the  roll  is  simply  to  set  running 
the  fifteen  days  within  which  parties  aggrieved  may  sue  out  a  writ  of 
certiorari  (§2);  an  omission  to  give  the  notice  does  not  affect  the  val- 
idity of  the  assessment,  it  simply  leaves  the  right  to  review  by  certiorari 
unlimited  as  to  time. 

The  conclusions  of  the  assessors  upon  confiicting  evidence  as  to  value  of 
property  assessed  are  not  reviewable  here. 
(Submitted  January  18,  1887;  decided  March  1,  1887.) 
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Appeals  from  orders  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  made  the  first  Tuesday 
of  June,  1886,  which  affirmed  orders  of  Special  Term  which 
quashed  writs  of  certiorari  issued  to  the  assessors  of  certain 
towns  in  Niagara  county,  to  review  the  assessments  made  in 
said  towns  upon  the  property  of  the  relator,  for  the  years 
1883  and  1884. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

Edmiwnd  B.  Wynn  for  appellant.  The  taxable  value  of 
the  portion  of  a  railroad  situated  in  a  particular  town  should 
be  estimated  as  part  of  a  whole,  and  the  profits  of  the  use  of 
the  road  should  be  considered.  {People  ex  rd.  O.  <&  L,  C. 
R.  R.  Go.  V.  Assessors,  13  Abb.  [N.  C]  1 ;  92  N.  Y.  643; 
People  ex  rel.  W.  V.  R.  R.  Co.  v.  Keator,  67  How.  277 ; 
36  Hun,  592 ;  People  ex.  rel.  A.  cfe  G.  Bridge  Co.  v.  Weaver^ 
67  How.  477;  34  Hun,  321 ;  99  K  T.  659;  People  ex  rel. 
D.  (&  H.  a  Co.  V.  Assessors,  2  How.  Pr.  [N.  S.]  454.)  It  is 
not  necessary  to  appear  before  the  assessors  to  have  errors 
corrected  if  their  assessment  of  a  taxpayer's  property  is  illegal, 
erroneous  or  unequal.    {People  v.  Smith,  24  Hun,  66.) 

F.  Brundage  for  respondents.  The  writs  should  have 
been  quashed  for  the  reason  that  there  was  no  proof  that  the 
relator  appeared  before  the  assessors  on  grievance  day  and 
availed  itself  of  the  statutory  means  of  correcting  the  errors 
complained  of.  {People  ex  rel.  M.  JJ.  Td.  Co.  v.  Comers  oj 
Taxes^  99  N.  T.  254,  ^h1',  People  ex  rd.  Osgood  v.  ConCrs 
of  Taxes,  id.  154;  2  R.  S.  994,  §  6.)  The  statement  of 
the  assessors  in  their  return,  that  they  assessed  the  relator's 
property  at  its  full  and  true  value  as  they  would  appraise 
the  same  in  payment  of  a  just  debt  due  from  a  solvent 
debtor,  was  in  strict  compliance  with  the  statute.  (2  R.  S. 
992,  §  17,  18 ;  People  v.  Frederick,  48  Barb.  173 ;  People 
V.  Barker,  id.  70;  People  v.  Dixon,  8  Hun,  173;  A.  db 
W.  8.  R.  R.  Co.  V.  Tovm  of  Canaan,  10  Barb.  244 ;  People 
ex  rd.  Citizens?  Oas  Light  Co.  v.  Assessors,  39  N.  Y.  81.) 
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Railroad  corporationB  are  to  be  aesessed  in  the  same  manner 
as  individuals.  (2  R.  S.  990,  §  6;  People  y.  Com'rs  of 
Taaes,  67  N.  Y.  516,  521;  16  Barb.  244;  5  Lans.  142 
48  Barb.  175 ;  48  N.  T.  70,  76;  91  id.  574;  76  id.  64,  75; 
People  ex  rd.  Beadle  v.  Newton,  2  Alb.  L.  J.  437 ;  91  N.  Y. 
574,  581;  People  v.  Mayor^  etc.,  6  Hnn,  652;  People  v. 
Com'rs  of  Taasea,  73  N.  Y.  437;  S.  (7.,  3  East.  Rep.  569; 
8,  a,  82  N.  Y.  459,  465  ;  76  id.  64,  75 ;  99  id.  154.) 

EUawm'th  <&  Potter  for  i-espondents.  Discretionary  power 
has  been  used  in  quashing  the  writ,  and  when  the  General 
Term  affirmed  that  conclusion,  the  remedy  of  the  relator  was 
exhausted.  {People  v.  Pond,  92  N.  Y.  643;  People  v. 
McCarthy,  102  id.  630 ;  People  ex  rd.  Second  Ave.  R.  R. 
Co.  V.  Comers  of  Parks,  97  id.  37 ;  People  v.  Comers  of 
Taxes,  85  id.  655;  99  id.  659.)  The  relator  never  was 
entitled  to  the  writ,  for  the  reason  that  it  made  default  on 
grievance  day.  (2  R.  S.  [7th  ed.]  994,  §  6;  16  Barb.  607; 
12  How.  224;  Wheeler  v.  MiUs,  40  Barb.  644;  People  v. 
Forrest,  96  N.  Y.  544;  People  v  Comers  of  Taxes,  21 
Week.  Dig.  439.)  No  substantial  error  is  pointed  out,  and 
unless  such  error  can  be  found,  an  Appellate  Court  will  not 
interfere.     {People  v.  Keator,  36  Hun,  594.) 

Finch,  J.  The  papers  in  four  appeals  from  orders  quash- 
ing as  many  writs  of  certiorari,  and  in  another  similar  case 
not  before  us,  are  printed  for  our  use  with  a  disorder  and 
confusion  scarcely  to  be  excused.  With  the  aid  of  the  bnefs 
of  counsel  we  hope  that  we  have  been  enabled  to  understand 
and  appreciate  the  questions  sought  to  be  raised.  The  Gen- 
eral Term  say  that  no  questions  of  law,  and  only  questions  of 
fact,  were  presented  by  the  appeals,  but  in  the  brief  of  the 
appellant  we  find  three  errors  in  the  assessments  alleged  and 
relied  upon  as  sufficient  to  vitiate  the  tax  imposed. 

One  of  these  is,  that  the  assessors  of  the  town  of  Wilson 
did  not  meet  to  hear  complaints  on  the  third  Tuesday  of 
August,  1883,  but  met  for  that  purpose  only  on  the  thirty- 
first  of  that  month  ;  and  that  the  fact  appears  in  the  copy  of 
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their  notice  marked  Exhibit  II.  The  fact  bo  appears  in  the 
printed  copy  of  that  notice,  bnt  a  stipulation,  signed  bj 
counsel  for  both  parties,  certifies  that  the  date  of  Au^^t 
thirty-first  is  a  misprint  and  should  read  August  twenty-first 
The  ground  of  objection,  therefore,  disappears. 

It  was  charged  in  one  of  the  petitions  that  the  assessment- 
roll  of  the  town  of  Wilson,  for  1883,  was  not  finally  com- 
pleted and  verified  by  the  assessors  and  delivered  to  the  town 
clerk,  or  other  officer  to  whom  such  roll  is  required  by  law  to 
be  delivered,  on  or  before  the  1st  day  of  September,  1883. 
N"o  proof  was  given  on  the  subject,  bnt  the  admissions  of  the 
return  are  relied  on.  Those  show  that  the  assessors  met  to 
hear  complaints  on  the  third  Tuesday  of  August ;  that  from 
that  day  until  the  twentieth  of  September  the  roll  remained 
in  possession  of  Cooper,  one  of  their  number,  "  open  to 
inspection;"  and  on  that  day  was  "left,  completed  and 
verified,  with  the  town  clerk."  The  admission  goes  no 
further  than  the  date  of  delivery  to  the  town  clerk,  and  does 
not  show  that  the  roll  was  not  completed  and  verified  on  or 
before  September  first.  An  extract  from  the  roll  is  all  that 
is  printed,  the  printing  of  the  roll  and  assessor's  affidavit 
having  been  waived.  The  delivery  of  the  completed  and 
verified  roll  is  required  by  section  9  of  the  act  of  1880  to  be 
made  to  the  town  clerk,  or  other  proper  officer,  "  on  or  before 
the  first  day  of  September."  The  return  shows  a  delivery 
twenty  days  later.  Such  delay  did  not  vitiate  the  ajssessment. 
The  provision  is  directory,  and  since  the  relator  had  his 
fifteen  days,  after  the  delivery  to  the  town  clerk,  within  which 
to  sue  out  his  writ,  and  did  actually  do  sq^  we  cannot  see  how 
it  has  suffered  any  prejudice  from  the  delay.  The  town  clerk 
returns  that  after  its  delivery  to  him  it  remained  open  for 
inspection  in  his  hands  for  the  required  fifteen  days.  The 
return  shows  that  the  roll,  which  we  must  assume  was  com- 
pleted and  verified  on  or  before  September  first,  remained 
open  to  inspection  in  the  hands  of  one  of  the  assessors  until 
the  twentieth,  and  then,  after  due  notice,  so  remained  for 
fifteen  days  in  the  hands  of  the  clerk.     We  should  sacrifice 
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Bubstance  to  form  if  we  held  that  such  a  iniBtake  vitiated  the 
whole  afiseBsment. 

The  question,  under  the  act  of  1880,  assumes  a  different 
form  as  it  respects  the  town  of  Somerset.  Apparently  the 
assessors  of  that  town  never  published  a  notice  of  the  delivery 
to  the  town  clerk  at  all.  The  sole  object  of  that  provision, 
however,  appears  to  be  to  set  running  the  fifteen  days  within 
which  parties  aggrieved  may  sue  out  their  writ  (§  2).  If  the 
notice  be  not  given  the  right  to  review  by  certiorari  remains 
unlimited  as  to  time.  The  fifteen  days  are  not  set  running. 
The  consequence  of  the  omission  cannot  be  fatal  to  the 
validity  of  the  assessment,  but  leaves  the  door  open  for  a 
review,  unlimited  as  to  time.  The  assessment,  lawfully  made 
and  completed,  did  not  become  "  illegal  "  by  the  omission  of 
the  notice  required  by  section. 9  of  the  act  of  1880. 

The  remaining  questions  arise  wholly  upon  the  facts.  An 
inequality  of  assessment  was  asserted.  Evidence  of  the  value 
of  farms  largely  in  excess  of  the  assessed  values  was  given  on 
behalf  of  the  relator,  but  met  by  an  equal,  if  not  a  larger, 
body  of  evidence  sustaining  the  oflBcial  valuations.  An  over- 
valuation of  the  railroad  was  sought  to  be  proved,  and  a  body 
of  evidence  was  given  relating  to  its  earning  capacity  and 
tending  to  show  that  its  value  was  overestimated.  On  the 
other  hand,  the  sources  and  accuracy  of  that  evidence  were 
criticised,  the  cost  of  construction  was  shown,  the  opinions  of 
experts  were  given,  and  back  of  all  that  remained  the  observa- 
tion and  judgment  of  the  assessors.  Upon  the  evidence  the 
question  of  value  was  purely  one  of  fact.  It  has  been 
reviewed  by  the  Special  and  General  Terms,  but  should  not 
be  by  us.  No  legal  error  is  disclosed  by  the  record  which 
warrants  our  reversal  of  the  proceedings. 

The  orders  .should  be  affirmed  with  one  bill  of  costs  in  this 
court. 

AU  concur. 

Orders  affirmed. 
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Mart  Murray,  as  Administratrix,  etc.,  Appellant,  v.  Arthur 
G.  Fox  et  al.,  Bespondents. 

Same,  Appellant,  v.  Samb,  Bespondents. 

F.  &  W.,  who  were  copartners,  executed  two  mortgages,  one  to  secure  a 
bond  executed  by  ¥.,  the  other  a  bond  executed  by  both.  Each  of  the 
bondo  was  given  for  partnership  indebtedness.  The  mortgages  covered 
certain  lands  owned  by  F.  &  W.  jointly,  also  lands  owned  by  F.  alone. 
F.  &  W.  subsequently  conveyed  the  mortgaged  lands  owned  by  them,  by 
full  covenant  deed,  for  a  price  that  covered  the  full  value  of  the  unin- 
cumbered fee.  F.  died,  and  thereafter  plaintiff,  the  administratrix  of 
the  mortgagee,  negotiated  a  settlement  of  various  claims  the  estate  held 
against  W.,  and  plaintiff  executed  to  W.  a  release  and  discharge,  among 
other  things,  of  all  several  and  joint  liability  on  account  of  the  bonds 
and  mortgages,  which  release  recited  that  it  was  not  intended  "to 
affect  or  discharge  the  liability  "  of  F.,  "  or  intended  to  affect  any  other 
security  for  any  of  said  demands  other  than  the  personal  liability  of" 
W.  In  an  action  to  foreclose  the  mortgages,  held,  that  the  release 
discharged  the  party  primarily  liable  for  the  mortgage  debt,  and  so  cut 
off  and  destroyed  the  equitable  right  of  subrogation  belonging  to  the 
surety  in  case  of  payment,  and,  therefore,  that  the  lien  of  the  mortgages 
upon  the  lands  bound  as  security  were  discharged. 

Prior  to  the  execution  of  the  release  by  plaintiff,  W.  compromised  with 
the  said  grantee  of  a  portion  of  the  mortgaged  premises  certain  claims, 
held  by  it,  and  received  a  release  of  himself  and  the  heirs  of  F.  upon  the 
covenants  in  the  deed,  and  from  all  existing  debts,  matured  and  unma- 
tured, with  a  covenant  that  the  releasor  had  not  parted  with  or  impaired 
its  title  "  to  any  such  debts."  Held,  that  the  release  of  the  covenants 
in  the  deed  did  not  ipso  faeio  discharge  the  equities  which  might  arise 
in  favor  of  the  covenantee  against  the  covenantor,  or  make  the  land 
principal  debtor  for  the  mortgage;  but  that  it  remained  chargeable 
only  as  surety,  and  the  right  of  subrogation  remained,  which  was  cut 
off  by  plaintiff's  release. 

(Argued  January  20, 1887;  decided  March  1,  1887.) 

Appeals  from  two  judgments  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
orders  made  January  23,  1886,  which  affirmed  judgments  in 
favor  of  plaintiff,  each  entered  upon  decisions  of  the  court 
on  trial  without  a  jury.     (Keported  below,  39  Hun,  108.) 

These  actions  were  brought  by  plaintiflE  as  administratrix  of 
the  estate  of  Hugh  Murray,  deceased,  to  foreclose  mortgages, 
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both  executed  by  Arthur  W.  Fox  and  Horace  Williams  to 
said  Murray,  formerly  copartners,  upon  certain  pieces  of  real 
estate  in  Buffalo,  a  portion  of  which  were  owned  by  the 
mortgagors  jointly  and  a  portion  by  Fox  alone.  One  of  said 
mortgages  was  given  to  secure  the  payment  of  a  bond  executed 
by  Fox  alone,  the  others  to  secure  tlie  joint  and  several  bond  of 
the  mortgagors.  Both  bonds  were  given  to  secure  indebtedness 
of  the  copartnership. 

The  further  material  facts  are  stated  in  the  opinion. 

Analey  WUcox  for  appellant.  When,  by  an  agreement 
between  the  principal  debtor  and  the  creditor,  the  remedy  of 
the  creditor  is  reserved  against  the  surety,  the  situation  of  the 
surety  is  not  changed  and  he  is  not  discharged.  {Mcyrgan  v. 
Simih,  TON.  T.  545,  546;  Matthews  v.  Chicopee  Wfg,  Co., 
3  Robt.  713;  Calvo  v.  Davi^,  73  K  T.  217;  EuhbeU  v. 
Carpenter  J  5  id.  171 ;  Price  v.  Barker^  4  Ellis  &  Bl.  760 ; 
Boaler  v.  Mayer,  10  C.  B.  N.  S.  76 ;  8  Jacob's  Fisher's  Dig 
12894 ;  Wagman  v.  Hoag,  14  Barb.  239 ;  C(yuch  v.  MilU,  21 
Wend.  424.)  A  release  may  expressly  extend  only  to  the 
party  released,  with  the  express  reservation  of  rights  against 
other  parties,  in  which  case  it  will  be  construed  only  as  a  cove- 
nant not  to  sue.  (1  Pars,  on  Con.  28 ;  2  id.  715 ;  Chitty  on  Con. 
863 ;  2  id.  [11  Am.  ed.]  1155 ;  Pannelee  v.  Lawrence,  41  111. 
405 ;  Brandt  on  Suretyship,  §  123 ;  7  Jacob's  Fisher's  Dig. 
11564 ;  Couch  v.  MUU,  supra ;  Morga/n  v.  Smith,  70  N.  Y. 
545  ;  Caho  v.  Dames,  73  id.  217 ;  Conn.  Fire  Ins.  Co.  v. 
Erie  R.  Co.,  id.  399 ;  Tripp  v.  Vincent,  3  Barb.  Ch.  613 ; 
Benileg  v.  Yamderheyden,  35  N.  T.  680 ;  Johnson  v.  Zink, 
51  id.  333 ;  Story  Eq.  Jur.,  §  1231,  c.)  The  conveyance  by 
warranty  deed  containing  full  covenants  (covenants  against 
incumbrance,  included),  of  said  mortgaged  premises,  gave  the 
sugar  company  an  immediate  right  of  action  for  the  breach  of 
those  covenants.  (Kawle  on  Cov.  [4th  ed.]  355 ;  Bramnan  v. 
Bingham,  26  N.  Y.  495 ;  Rail  v.  Dean,  13  Johns.  105 ; 
Browne  v.  Lynde,  91  N.  Y.  92 ;  Johnson  v.  Zink,  51  id. 
333;  Flower  v.  Zance,  59  id.  608;    Cherry  v.  Monro,  5 
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Barb.  Ch.  619;  Tripp  v.  Vincent^  supra;  Curtis  y.  Tyler^ 
9  Paige,  432,  445  ;  BuaseU  v.  Pistar,  7  ^.  Y.  171 ;  Story's 
Eq.  Jur.,  §§  499,  602,  638;  Moo7*e  v.  Paine,  12  Wend. 
126 ;  Vail  v.  Foster,  4  N.  Y.  312 ;  Nat  Bk.  v.  Bigler,  18 
Hun,  400 ,  Croshy  v.  Crafts,  6  id.  827 ;  PraU  v.  Adams,  7 
Paige,  627 ;  WadswoHh  v.  Zy^w,  93'N.  Y.  20 1-208.)  Where 
a  grantee,  like  the  Grape  Sugar  Company  in  the  present  case, 
for  a .  valuable  consideration,  releases  the  express  covenants, 
which  gave  it  a  remedy  over  against  its  grantor  in  case  of  a 
foreclosure  of  the  mortgage,  there  can  be  left  no  implied  right 
of  subrogation  or  implied  right  to  recover  against  the  grantor. 
{Ya'ixdeTlcarr  y.Yamderkarr,  11  Johns.  122;  Kent  y.  Welch, 
7  id.  259 ;  Frost  v.  Baymond,  2  Gaines,  188.)  The  plaintiflE 
produces  the  bond  and  mortgage  in  suit,  which  ihpritna  facie 
evidence  that  they  have  not  been  paid,  and  the  burden  of 
proof  is  upon  the  defendants  to  establish  payment  by  a  pre- 
ponderance of  evidence.  {Bitter  v.  Hchenk,  101  111.  387 ; 
2  Greenl.  on  Ev.,  §  516 ;  3  id.  §  29 ;  Powers  v.  BiLSsel,  13 
Pick.  76 ;  Delano  v.  Bartlett,  6  Gush.  366  ;  Steams  v.  Fields, 
90  N.  Y.  640 ;  Heilman  v.  Lazarus,  id.  673.)  No  presump- 
tion from  lapse  of  time  of  the  payment  of  a  mortgage  can 
arise  under  our  statute  within  twenty-four  years  after  the 
mortgage  becomes  due.  (4  K.  S.  [7th  ed.],  §381  ;  Irigraham 
V.  Baldwin,  9  N.  Y.  45 ;  Daly  v.  Ericsson,  45  id.  786.)  An 
administrator  cannot  create  a  debt  against  the  deceased,  and 
it  is  immaterial  how  clearly  the  intent  to  do  so  may  be 
expressed,  for,  having  no  power  to  bind  the  estate,  he  only 
binds  himself  by  such  a  contract.  {Sumner  v.  Williams,  8 
Mass.  199 ;  Myer  v.  Cole,  12  Johns.  849 ;  Barry  v.  Bush, 
1  T.  K.  691.)  This  agreement  not  being  signed  by  the  plain- 
tiff, but  by  her  attorney  in  fact,  is  void.  The  plaintiff  could 
not  delegate  the  power  to  make  it.  (2  Williams'  Ex'rs,  1011, 
1018 ;  Dayton  on  Surrogates  [1861],  310 ;  NecJ.  v.  Patten, 
47  Ga.  73 ;  1  Sugden  on  Powers  [3d  Am.  ed.],  214 ;  Newton 
V.  Bronson,  13  N.  Y.  587;  Berger  v.  Duff,  4  Johns. 
Ch.  367.)  To  entitle  a  third  person  to  the  benefit  there  must 
be  either  a  new  consideration  or  some  prior  right  or  claim 
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against  one  of  the  contracting  parties,  by  which  lie  has  a 
legal  interest  in  the  performance  thereof,  ( Vromnan  v. 
Turner,  69  N.  Y.  280;  Oamsey  v.  Rogers,  47  id.  233; 
Turlc  V.  Ridge,  41  id.  201 ;  MenM  v.  Oreen,  55  id.  270.) 

Addbert  Moot  for  respondents.  The  evidence  of  defend- 
ants established  payment  of  the  mortgages.  (  Wiae  v.  Fire 
Ins.  Co.,  4  East.  Rep.  51 ;  Ferry  Co.  v.  Moore,  102  N.  Y. 
667;  Be  Forest  v.  Bloomingdale,  6  Denio,  304;  Sfierman 
V.  Mclniyre,  7  Hun,  593;  Lake  v,  Lysen,  6  N.  Y.  461.) 
The  release  and  discharge  to  Williams  under  seal  is  conclusive 
evidence  of  the  payment  of  the  firm  debt.  {Ryan  v.  Ward, 
48  N.  Y.  204 ;  Harrison  v.  Close,  2  Johns.  448 ;  Steams  v. 
Tappan,  5  Dner.  294 ;  Elfjhmie  v.  Taylor,  98  N.  Y.  288  ; 
Lyon  V.  Hersey,  7  East.  Eep.  490.)  The  facts  proved  and 
found  show  an  accord  and  satisfaction.  {McDaniels  v.  Lap- 
ham,  21  Ver.  223,  234;  LarrJ>  v.  Goodwin,  10  Ire.  320,  323; 
Donahue  v.  Woodbury,  6  Cush.  150 ;  Feeter  v.  Weler,  78 
N.  Y.  334 ;  Dunham  v.  Oriswold,  100  id.  224.)  When  one  of 
two  persons,  who  gives  a  joint  and  several  bond,  and  secures 
the  payment  of  the  bond  by  a  mortgage  on  his  individual 
property,  the  individual  property  mortgaged  is  prima  facie, 
a  surety  for  the  payment  of  the  bond,  and  the  owner  of  the 
land  is  entitled  to  all  the  riglits  which  protect  a  surety  in  any 
other  case.  {Crow  v.  Oarlock,  97  N.  Y.  86 ;  Colg^rove  v. 
TaUman,  67  id.  95  ;  Cdfvo  v.  Davies,  75  id.  211 ;  Palmar 
V.  Purdy,  83  id.  144;  Murray  v.  Marshall,  94  id.  614; 
Ayers  v.  Dixon,  78  id.  323,  324.)  If  the  property  of  these 
two  classes  of  defendants  was  bound  as  a  surety  only,  then, 
upon  the  payment  of  the  mortgage  debt,  either  one  so  paying 
is  entitled,  in  equity,  to  be  subrogated  to  the  mortgage  debt 
with  all  the  securities  and  meAus  which  the  mortgage  creditor 
has  for  enforcing  it.  {Fairohild  v.  Lynch,  99  N.  Y.  364 ; 
Wadsworth  v.  Ly(m,  93  id.  201 ;  Ayers  v.  Dixon,  78  id. 
323,  324 ;  Murray  v.  Marshall,  94  id.  614,  616 ;  Grow 
V.  Oarlock,  *7  id.  81.)  Whenever  the  relation  of  surety 
exists,  the  creditor  owes  a  duty  to  the  surety,  not  always 
SioKBLs  — Vol.  LIX.        49 
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an  active  duty,  but  a  duty  to  leave  the  time  and  manner 
of  payment  unchanged  ;  a  duty  to  keep  intact  all  obliga- 
tions against  the  principal ;  and  plaintiff  having  disregarded 
this  duty,  defendants  are  discharged.  {Kane  v.  Gortesy^ 
100  N.  Y.  132.)  Williams,  the  survivor  and  principal 
debtor,  was  discharged  by  the  plaintiff.  As  to  the  bond 
made  out  in  the  name  of  Arthur  W.  Fox  alone,  his  repre- 
sentatatives  cannot  be  sued,  it  being  for  a  firm  debt,  until 
the  legal  remedy  against  Williams,  the  survivor  of  the  firm, 
liad  been  exhausted.  (3  Pomeroy's  Juris.,  §  1301;  Par- 
ker V.  Jackson^  16  Barb.  44 ;  Moorehaxbse  v.  Ballon^  id.  289 ; 
Haines  v.  Hollister^  64  id.  1 ;  Hunt  v.  Amidon^  4  Hill,  345, 
348 ;  Merritt  r.  BartJiolwky  36  N.  Y.  44 ;  Bennett  v.  Aitstin^ 
SI  id.  321  ;  Voorhia  v.  Vhilds^  17  id.  356 ;  Rickter  v. 
Poppenhausen^  52  id.  373.)  Williams,  the  survivor,  was  the 
principal  debtor  at  law  and  in  equity,  and,  as  such,  primarily 
charged  with  the  debts  of  the  firm,  and  absolutely  vested 
with  the  legal  title  to  its  assets,  wherewith  to  discharge  those 
debts.  (Boeschick  v.  Satjleld,  61  N.  Y.  660 ;  Nerhoss  v. 
Bliss,  88  id.  600 ;  Steams  v.  Tapping,  5  Duer.  294 ;  1  Pom- 
eroy's Eq.  Jur.,  §  383.)  Unless  the  contrary  clearly  appears 
from  the  instrument  itself,  or  the  surrounding  circumstance, 
a  release  or  discharge  under  seal  of  a  principal  is  also  a  release 
and  discharge  to  the  sureties,  even  though  it  formally  contain 
a  reservation  over  of  rights  against  sureties  or  securities. 
{Lyon  V.  Hersey,  7  East.  Rep.  490 ;  Ahff  v.  ScrimsJiaio,  2 
Salk.  674;  1  Chitty  on  Oont  [llth  Am.  ed.]  675,  774; 
JBrandt  on  Suretyship  and  Guaranty,  173,  §  122 ;  Brown  v. 
Williams,  4  Wend.  365 ;  P/ielps  v.  Johnson,  8  Johns.  54 ; 
Matthews  v.  Chicopee  M^g  Co.,  3  Rob.  713 ;  Clark  v.  Busk, 
S  Cow.  151;  Cuylery.  Cuyler,  2  Johns.  185;  Phelps  v. 
Johnson,  8  id.  54 ;  Harrison  v.  Close,  2  id.  448 ;  Rowley  v, 
Stoddard,  7  id.  207 ;  Catskill  Bk.  v.  Messenger,  9  Cow.  37 ; 
Chenango  Bk.  v.  Osgood,  4  Wend.  607 ;  Couoh  v.  Mills,  21 
id.  424;  Hosack  v.  Rogers,  8  Paige,  229;  Seymour  v. 
Mintum,  17  Johns.  169 ;  Branson  v.  Fitzhtcgh,  1  Hill,  185 ; 
5  Chitty  on  Cont.  1154;  Price  v.  Barker,  4  El  &  Bl.  760) 
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Neither  defendant  could  bo  subrogated  to  the  debt  as  against 
Williams,  after  his  discharge.  He  was  good,  and  the  right 
of  action  against  him  on  the  bond  was  a  perfect  security  for 
the  whole  debt  at  the  time  he  was  discharged.  (3  Pomeroy's 
£q.  Jur.,  §§  1210,  3214,  1419 ;  Grow  v.  Garlock,  97  JN".  T. 
81 ;  Murray  v.  MarahaU^  94  id.  616  ;  Dutclier  v.  Rapp^  67 
id.  464;  1  Story's  Eq.  Jur.,  §  325  ;  Iloyt  v.  \Yard,  4  Johns. 
Ch.  123;  Bangs  v.  Strong^  10  Paige,  11 ;  Ccdvo  v.  Davies^ 
73  N.  Y.  215;  Palmer  v.  Purdy,  83  id.  147.)  The  plaintiffs 
are  in  error  in  contending  that  section  1942  of  the  Code  does 
not  apply  to  this  release.  {Riohter  v.  Poppenhawien^  42  K. 
Y.  373;  Cole  v.  Pope,  55  id.  124;  Rixley  v.  Brown,  67  id. 
160;  Hauck  v.  Craighead,  id.  432;  1  Pomeroy's  Eq.  Jur., 
§  409 ;  Randall  v.  Sackett,  77  N.  Y.  480 ;  Candee  v.  Smith, 
93  id.  349.)  As  this  is  an  equity  action  the  co  irt  will  not 
reverse  the  judgment  if  it  can  be  sustained  upon  competent 
proof  upon  any  point  fatal  to  plaintiff's  recovery,  {Church 
V.  JSM,  3  Hun,  259;  Marvin  v.  Marvin,  11  Abb.  [N.  S.] 
102 ;  4  Keyes,  9 ;  King  v.  Whaley,  59  Barb.  71 ;  Apthorp  v. 
Comstock,  2  Paige,  482 ;  In  re  N.  Y.  O.  <&  H.  R.  R.  R. 
Co.,  90  N.  Y.  346,  847.) 

John  G.  MUhum  for  respondents.  The  indebtedness 
secured  by  the  bond  and  mortgage  being  the  indebtedness  of 
the  firm  of  A.  W.  Fox,  Williams,  as  one  of  the  partners  in 
the  firm,  was  liable  as  such ;  and  on  the  death  of  Fox,  in 
1874,  Williams,  as  the  suf  vivor,  was  primarily  liable.  (  Voor- 
Jiees  V.  Child's  Ex^rs,  17  N.  354;  Richter  v.  Poppenhausen, 
42  id.  373 ;  Pope  v.  Oole,  55  id.  124.)  The  position  of  the 
Grape  Sugar  Company,  as  grantee  of  the  mortgaged  premises, 
was  that  of  a  surety  with  respect  to  this  mortgage  debt. 
{Wadsworth  v.  Lyon,  93  N.  Y.  201,  208,  214;  Barnes  v. 
MoU,  64  id.  897 ;  Murray  v.  Marshall,  94  id.  853 ;  Cole  v. 
Malcolm,  66  id.  363 ;  Cdegrove  v.  TalMan,  67  id.  95,  97, 
98 ;  Ellsworth  v.  Lockwood,  42  id.  89,  97,  98 ;  Henckley  v, 
KreUz,  58  id.  591 ;  Lewis  v.  Palmar,  28  id.  271 ;  Matthews 
y.  Aiken^  1  id.  595.)    The  release,  by  the  plaintiff,  of  the 
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obligor,  Williams,  from  all  liability  on  this  bond,  exonerated 
the  lands  conveyed  to  the  Grape  Sugar  Company  from  the  lien 
of  the  mortgage.  {Barnes  v.  Mott^  64:  N.  Y.  397 ;  Chester  v. 
Bk  of  Kingston^  16  id.  336 ;  Henckley  v.  Krdiz^  68  id. 
583 ;  Grmo  v.  Garlock^  97  id.  81 ;  Clieesehrough  v.  Millard^ 
1  Johns.  Ch.  409 ;  Polak  v.  Everett,  L.  R.  [1  Q.  B.  D.] 
669 ;  Mayhew  v.  Ct^wkett,  2  Swanst.  R.  185  ;  Bangs  v.  Strongy 
10  Paige,  11 ;  Bateson  v.  Gosling,  L.  E.  [7  C.  P.]  9 ;  Zr/sag/d 
V.  Duer,  6  Duer,  106.)  The  release  given  in  1881,  by  the 
Buffalo  Grape  Sugar  Company,  to  Williams  and  the  estate  of 
Fox,  from  all  liability  on  the  covenants  contained  in  its  deed, 
does  not  change  the  relation  of  the  parties  or  the  conse- 
quences of  the  release  given  by  the  plaintiff  to  Williams. 
(  Van  Rensselaer  v.  Kearney,  11  How.  [U.  S.]  631 ;  Wads- 
worth  V.  Lyon,  93  N.  Y.  208.)  The  payment  of  the  bond 
and  mortgage  was  established  and  the  finding  of  the  court  to 
that  effect  is  well  sustained.  (Code  of  Civ.  Pro.,  §  1337; 
IlaigkL  v.  Williams,  46  N.  Y.  683 ;  StilweU  v.  Ins,  Co.,  72 
id.  385.)  The  plaintiff's  breach  of  the  agreement  of  April 
29,  1881,  exonerated  the  lands  of  the  Grape  Sugar  Company 
from  the  lien  of  the  morteraige  in  suit.  (Pomeroy's  Eq. 
Jur.,  §§  3,  64.)  It  was  competent  and  proper  to  show  that  this 
agreement  was  made  on  behalf  of  the  Grape  Sugar  Company. 
{Coleman  v.  Bank,  53  N.  Y.  388.) 

Finch,  J.  The  most  important  question  in  these  cases 
grows  out  of  the  release  executed  by  the  plaintiff,  which 
purports  to  discharge  the  party  primarily  liable  for  the 
mortgage  debt  from  all  responsibility  for  its  payment.  The 
bond  in  the  first  action  was  executed  by  Arthur  W.  Fox,  and 
secured  by  the  mortgage  of  Fox  &  Williams.  The  bond  in 
the  second  action  was  executed  by  both  and  secured  in  like 
manner.  The  mortgages  incumbered  parcels  of  land  which 
had  been  conveyed  by  Fox  &  Williams  to  the  Grape  Sugar 
Company  by  a  full  covenant  deed,  and  for  a  price  which 
covered  the  full  value  of  the  unincumbered  fee;  a  fact 
which  the  trial  court  found  upon  sufficient  evidence,  and 
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which  is  inferable  from  the  character  of  the  conveyance  and 
the  scope  of  the  covenants  contained  in  it.  Fox  &  Williams 
were  partners  when  the  bonds  were  given  ;  doin^  business  at 
first  in  the  name  of  Arthur  W.  Fox  and  later  in  that  of 
Arthur  W.  Fox  &  Company;  and  each  of  the  bonds 
was  given  for  and  represented  an  indebtedness  of  the  part- 
nership. That  fact  is  also  found  by  the  trial  court  upon 
evidence  quite  sufficient  to  sustain  it.  The  mortgages 
covered  other  lands  of  Fox  in  addition  to  that  conveyed  to 
the  Grape  Sugar  Company,  whicli,  upon  the  death  of  Fox, 
descended  to  his  heirs,  who  were  named  among  the  parties 
defendant  in  the  foreclosure  actions.  Williams,  as  survivor 
of  the  firm,  in  possession  of  its  assets  and  liable  for  its  debts, 
was  thus  left  a  primary  debtor  for  the  bonds  in  suit.  An 
action  upon  two  notes  of  the  firm  was  brought  in  another 
State  where  he  chanced  to  be,  and  resulted  in  negotiations 
for  a  settlement  of  his  liability,  which  culminated  in  the 
payment  by  him  to  the  administratrix  of  the  mortgagee  of 
$13,500  upon  an  agreement  of  release  and  discharge,  put  in 
writing  and  formally  executed,  the  construction  of  which  is 
to  be  asceiiained  and  determined. 

That  instrument  recites  the  two  bonds  and  moi*tgages  now 
sought  to  be  enforced ;  the  execution  by  Fox  and  Williams 
of  two  other  collateral  mortgages ;  the  delivery  of  two  notes 
of  the  firm  to  the  plaintiff's  intestate,  one  for  $6,500,  and  one 
for  $610 ;  the  existence  of  other  dealings  between  the  parties ; 
and  the  willingness  of  the  administratrix  to  release  Williams 
without  discharging  any  other  party  or  liability;  and  then 
provides  that  Williams  is  discharged  and  released  from  "  all 
several  liability  on  account  of  said  bond,  mortgages,  notes, 
and  all  other  doings  whatsoever,"  and  from  "  all  joint  liability 
on  account  of  said  bond,  mortgages,  notes,  and  other  dealings 
and  demands  in  connection  with  said  firms,"  and  concludes 
thus :  "  But  not  intending  hereby  to  affect  or  discharge  the 
liability  of  said  Arthur  W.  Fox  or  his  estate  therefrom,  or 
affect  or  discharge  any  other  security  for  any  of  said  demands 
other  than  the  personal  liability  of  said  Williams."     Previous 
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to  the  execution  of  this  release  the  Grape  Sugar  Company  liad 
discharged  the  Fox  estate  and  WiUiams  from  all  liability  on 
their  covenants  of  warranty;  and  assuming,  what  is  denied 
and  must  later  be  considered,  that  the  corporation  stood  in 
the  attitude  of  a  grantee  buying  for  a  full  consideration,  but 
without  covenants,  land  incumbered  by  a  mortgage,  and  bo 
entitled  on  payment  of  the.  mortgage  debt  to  enforce  the  bond 
against,  the  mortgagor  {Wadvayorth  v.  Ly(m,  93  N.  Y.  201 
208),  it  follows  that  the  release  of  Williams,  by  plaintiff,  cut 
off  and  destroyed  the  eguitable  right  of  subrogation  belonging 
to  the  surety,  unl^s  the  latter  right  is  saved  by  the  reserva- 
tion. It  is  undoubtedly  true  that  one  of  several  debtors, 
jointly,  or  jointly  and  severally,  liable  for  the  same  debt,  may 
be  released  in  such  manner  and  with  such  reservation  as  will 
preserve  tlie  right  of  recourse  against  tlie  others,  even  though 
sureties,  when  their  rights  and  equities  can  1^  said  to  have 
been  also  preserved  and  left  unaffected,  the  release  becoming 
a  mere  covenant  not  to  sue.  It  is  strenuously  insisted  that 
such  a  rule. of  construction  cannot  possibly  apply  to  the 
release  of  a  sole  debtor^  not  jointly  liable  at  the  time  with 
any  one,  and  that  a  covenant  not  to  sue  him  must  necessarily 
discharge  and  release  the  debt.  {Brown  v.  Williams^  4 
Wend.  360,  365  )  But  there  is  room  for  debate  as  to  whether 
the  liability  of  Williams,  originally  joint  with  Fox,  has 
become  in  all  respects  sole  and  several  within  the  meaning  of 
the  authority  cited,  and  we  prefer  to  proceed  with  the  inquiry 
as  to  the  constniction  of  the  reservation.  If,  by  its  terms,  the 
equity  of  the  Grape  Sugar  Company  to  pay  the  debt  in  exon- 
eration of  its  land,  and  then  recover  that  amount  from 
Williamp,  is  preserved,  then  the  release  did  not  affect  the  surety 
and  left  its  liability  unchanged.  However  astonishing  sucli 
a  result  would  be  upon  the  facts  proven  in  the  case,  and  how- 
ever difficult  it  may  be  to  believe  that  Williams  meant  and 
intended  to  pay  $13,500  for  a  mere  covenant  not  to  be  sued 
by  Murray,  leaving  himself  liable  for  the  full  mortgage  debt 
to  the  Grape  Sugar  Company,  and  so  paying  that  large 
amount  for  a  mere  choice  of   plaintiffs,  that  must  be  the 
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effect  of  the  reservation  nnlces  something  in  it  indicates  a 
different  intent  and  admits  of  a  construction  more  in  accord 
with  the  obvious  purpose  and  understanding  of  the  parties. 
There  are  such  expressions.  The  release  discharges  "all 
liability"  "on  account  of"  such  mortgages.  Not  merely 
some  liability,  a3,  for  example,  that  to  a  specific  person,  but 
"  oil "  liability  "  on  account  of  "  the  mortgages,  evidently  mean- 
ing every  possible  liability  of  Williams  which  could  in  any 
manner  or  at  anybody's  suit  spring  from  the  existence  of  the 
securities.  And  this  meaning  h  sedulously  preserved  and 
carefully  guarded  in  the  peculiar  phraseology  of  the  reser- 
vation. As  we  read  it,  that  reservation  of  the  right  to  enforce 
other  securities  is  not  absolute  and  unconditional,  and  so 
inconsistent  with  what  precedes  it,  but  is  limited  and 
restrained  precisely  as  we  should  expect  to  find  it,  having  in 
view  the  situation  and  expressed  purpose  of  the  partied. 
The  intent  is  declared  to  bo  "  not  to  affect  or  discharge  any 
other  security  for  any  of  said  demands,  other  than  the  per- 
sonal liability  of  said  Williams."  That  qualifying  clause  was 
inserted  to  preserve  the  full  scope  of  the  previous  provision 
releasing  Williams  from  all  liability  on  account  of,  that  is, 
originating  in  or  springing  from  the  mortgages.  The  obvious 
meanmg  is  that  the  releasor  discharges  no  security  which  may 
be  enforced  without  involving  the  liability  of  Williams,  and 
preserves  all  such  as  can  be  enforced  without  bringing,  as  a 
result,  recourse  against  him.  He  was  to  1)e  entirely  dis- 
charged at  all  hazards  from  every  liability,  direct  or  indirect, 
and  those  securities  were  to  be  preserved,  and  those  only 
whose  enforcement  was  consistent  with  that  primary  and 
dominant  purpose.  Both  parties  may  have  believed  that 
since  Fox  was  sole  obligor  in  one  bond,  Williams  would 
stand  as  a  surety  mortgagor  as  to  that,  and  so  remedy  could  be 
had  against  he  Fox  heirs  without  a  recourse  over  to  Williams. 
Both  parties,  too,  may  have  thought,  what  indeed  is  now 
asserted,  that  the  mortgages  could  bo  enforced  against  the 
Grape  Sugar  Company  without  peril  to  Williams  by  reason 
of  its  release  of  covenants,  and  so  it  is  easy  to  see  why  the 
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reservation  was  made  and  its  existing  form.  At  all  events  it 
is  limited  and  restrained,  and  the  presence  of  the  concluding 
phrase  can  have  no  force  or  explanation  except  to  preserve 
the  consistency  of  the  instrument  and  its  full  eflfect  as  a  dis- 
charge of  Williams.  This  construction  seems  to  us  not  only 
natural  and  reasonable,  but  fairly  explains  tlie  large  payment 
made  by  Williams  and  redeems  it  from  the  level  of  a  mar- 
velous and  absurd  folly. 

Biit  the  appellant  contends  that  even  upon  this  construc- 
tion the  rights  of  the  Grape  Sugar  Company'  were  not 
infringed  because  it  had  already  parted  with  those  rights  by 
its  release  of  the  Fox  heirs  and  of  Williams,  previously'' 
executed.  Tliat  release  contains  substantially  two  classes  of 
provisions.  It  discharges  the  liability  of  the  Fox  heirs  and 
of  Williams  upon  the  covenants  in  the  deed,  and  then  from 
all  existing  debts  matured  and  unmatured.  A  large  number 
of  these,  resting  in  notes  of  $5,000  each,  are  spwifically 
mentioned,  and  a  final  covenant  relating  to  the  liabilities 
intended  to  be  released,  that  the  releasor  has  not  parted  with 
or  impaired  its  title  "  to  any  such  debts,"  indicates  clearly 
that  debts  existing  and  to  which  the  company  had  title  were 
those  referred  to.  It  is  not  admissible  to  construe  the  release 
as  operating  upon  debts  non-existent,  but  possible  to  arise  in 
the  future.  The  argument  on  behalf  of  the  appellant  is,  that 
a  release  of  the  covenants  ipso  facto  discharged  the  equities 
possible  to  arise  in  favor  of  the  covenantee  against  the 
covenantor.  If  that  be  true,  the  bare  act  of  releasing  the 
covenants  made  the  land  principal  debtor  for  the  inortga^, 
and  amounted  to  an  assumption  by  the  Grape  Sugar  Company 
of  the  mortgage  debt.  No  such  agreement  or  intent  is  con- 
tained in  the  terms  of  the  release,  and  must  exist,  if  at  all, 
as  an  inference,  from  the  bare  fact  of  a  discharge  of  the 
covenants  for  a  valuable  consideration.  I  think  that  fact 
standing  alone  does  not  justify  or  compel  the  inference.  If 
the  actual  consideration  had  been  shown,  and  it  had  appeared 
that  the  covenantors  paid  to  the  covenantee  the  amount  of 
the  outstanding  mortgages,  or  that  for  a  less  sum  they  agreed 
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to  take  the  peril  of  a  foreclosure,  the  inference  would  follow. 
But,  where  the  consideration  is  unknown  and  unexplained, 
and  may  have  been  merely  adequate  to  cover  the  technical 
breach  of  covenant  already  existing,  and  no  agreement  or 
purpose  of  assumption  is  proved,  I  think  the  asserted 
inference  does  not  follow,  the  equitable  duty  of  payment  is 
not  shifted,  the  debt  remains  the  debt  of  Fox  &  Williams, 
and  the  land  chargeable  only  as  surety.  It  is  said  that  an 
express  covenant  destroys  or  restrains  an  implied  one.  That 
is  true,  but  there  are  no  implied  covenants  in  a  deed  to  be 
destroyed  or  restrained.  The  statute  forbids  them,  and  that 
fact  demonstrates  that  the  equities  of  a  grantee  whose  land 
has  been  sold  for  another^s  debt,  rest  not  at  all  upon  any 
implied  covenant,  but  upon  the  just  needs  of  the  situation  as 
they  appeal  to  the  conscience  of  the  court.  Unless,  then,  the 
equities  of  the  situation  are  changed  by  the  fact  of  the 
release,  they  must  necessarily  remain.  That  the  fciking  of 
covenants  does  not  impair  or  destroy  the  equitable  right  of 
the  grantee  to  be  protected  against  the  forced  payment  of  a 
debt  which  he  has  not  assumed  has  been  often  decided,  and 
is  established  by  the  cases  wliich  on  a  foreclosure  have 
preserved  to  the  grantee,  althougli  holding  covenants  of 
warranty,  the  equitable  right  to  have  the  lands  of  the 
grantor  covered  by  the  mortgage  first  sold  and  applied 
to  its  payment.  If  one  equitable  right  survives  the  taking 
of  covenants  {Clowes  v.  Dickinson,  5  Johns.  Ch.  235 ;  Skeel 
v.  SprakeTj  8  Paige,  182),  why  may  not  another?  It  is 
possible  that  an  equitable  right  precisely  equivalent  to  the 
legal  right  on  the  covenants  might  prove  to  be  suspended 
during  the  existence  of  such  legal  right,  simply  because 
equity  does  not  waste  its  resources  or  act  without  necessity, 
but  the  equity  would  be  merely  suspended,  and  not  killed. 
Its  death  could  only  come  from  sucn  a  change  in  the  relation 
of  the  parties  as  would  throw  justly  upon  the  grantee 
the  burden  of  the  debt.  And  so  the  question  comes  back 
and  seems  to  me  to  be  the  ultimate  inquiry  whether  the  bare 
fact  of  a  release  of  covenants  of  warranty  for  a  valuable 
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consideration  compels  an  inference  that  tlie  releasor  aasamed 
as  his  own  a  mortgage  debt  of  the  grantor.  I  think  not. 
Something  more  must  appear  to  warrant  the  inference. 
In  the  present  case,,  other  and  entirely  diflfei-ent  purposes 
may  have  occasioned  the  release.  There  may  have  been 
defects  in  the  title  not  here  disclosed  and  which  the  parties 
had  principally  in  view ;  it  may  have  had  reference  to  the 
technical  breach  which  already  existed ;  or,  what  is  more 
probable,  it  may  have  been  given  and  received  on  the  supposi- 
tion that  th(j  grantors  had  already  paid  and  settled  the  mort- 
gage debt,  or  if  not,  that  the  releasors  would  have  ample 
protection  against  loss  in  the  very  equities  which  they  now 
invoke.  For  these  reasons  I  cannot  accede  to  the  inference 
sought  to  be  drawn,  and  since  the  equity  remained  and  the 
necessity  for  its  protection  has  come,  I  think  it  may  be 
enforced.* 

Tlie  judgment  should  b3  affirmed  with  costs. 
All  concur,  Andrews,  J.,  on  second  ground  set  forth  in 
opinion. 


IS  m     Philip  Becker  ct  al.,  Assignees,  etc.,  Respondents,  v.  Hknrt 
jj2o  40JI  H.  Koch,  Slieritf,  etc.,  Appellant. 

I    104   894| 

'  151  55l|  Exceptions  herein  wete  ordered  to  be  heard  at  first  instance  at  €teneral 
"JqJ         394         Term,  and  upon  argument  there  an  order  was  made  denying  motion 

77  AD*293  for  ^g^  trial,  overruling  the  exceptions  and  directing  judgment  on  the 
verdict.  Defendant  appealed  from  the  order  and  from  the  judgment 
entered  thereon.  Plaintiffs  claimed  the  order  was  not  appealable,  and 
that  the  appeal  from  the  judgment  brought  up  nothing  for  review  but 
the  question  whether  the  judgment  was  in  accordance  with  the  order,  as 
there  was  no  statement  in  the  notice    of  appeal  that  the  appellant 

*  Note— The  omitted  portion  of  the  opinion  is  the  "second  ground  " 
referred  to  in  mem.  of  decision.  Pajrment  of  the  mortgages  was  pleaded 
as  a  defense  and  was  found  by  the  trial  judge.  Tlie  court  discuss  the 
evidence  bearing  on  that  subject  and  come  to  the  conclusion  that  it  was 
sufficient  to  sustain  the  finding.  —  [Rep. 
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intended  to  bring  up  for  review  an  intermediate  order  as  required  by 
tlie  Code  of  Civil  Procedure  (§3  1301.  1310).  BOd,  tliat  the  order  was 
not  an  intermediate  order,  within  the  meaning  of  the  Code,  and  tliat 
while  the  appeal  therefrom  was  useless,  yet,  as  it  was  taken  in  connec-i 
tion  with  the  appeal  from  the  judgment,  it  was  not  necessary  to  dismiss 
it,  as  the  latter  brought  up  all  the  exceptions  for  review. 

In  an  action  by  assignees  for  the  benefit  of  creditors,  to  recover  possession 
of  property  covered  by  the  assignment,  which  had  been  levied  upon  by 
defendant  as  sheriff,  by  virtue  of  an  attachment  against  the  assignor, 
the  defendant  alleged  the  assignment  to  be  fraudulent  and  void  as  to 
creditors.  On  the  trial  defendant  called  the  assignor  as  a  witness,  and 
after  he  had  testified  to  facts  and  circumstances,  from  which  an  infer- 
ence of  fraud  could  properly  be  drawn,  he  gave  an  explanation  thereof, 
which,  if  true,  was  sufficient  in  law.  Defendant  then  rested,  and  the 
court  directed  a  vei*dict  for  plaintiff,  on  the  ground  that  defendant 
was  bound  by  the  explanatory  vidence,  for  the  I'eason  that  he  could 
not  discredit  or  impeach  his  own  witness,  ffeld^  error;  that  the  witness 
was  to  be  regarded  as  adverse  to  the  party  calling  him,  and  the  same 
credit  was  not  necessarily  to  be  given  to  the  testimony  against  that 
party,  as  to  that  in  his  favor;  and  that  it  Avas  a  proper  question  for  the 
jury  as  to  what  degree  of  faith  should  be  given  under  the  facts  of  the 
case  to  the  explanatory  testimony. 

II  seems  the  rule  prohibiting  a  party  from  impeaching  his  own  witness 
applies  only  to  prevent,  First.  The  calling  of  witnesses  to  impeach 
the  general  character  of  the-  witness.  Second.  Proof  of  prior  contra- 
dictory statements  by  him.  Third.  A  contradiction  of  the  witness  by 
another  when  the  only  effect  is  to  impeach  and  not  to  give  material 
evidence  upon  any  issue  in  the  case. 

Branch  v.  Lev}/  (46  Sup  C.  R.  [14  J.  &  S.]  438),  overruled. 

(Argued  January  25,  1887;  decided  March  1,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  Buffalo,  in  favor  of  plaintiffs, 
entered  upon  an  order  made  May  9,  1883,  which,  after 
reciting  that  a  motion  had  been  made  for  new  trial,  ordered 
to  be  heard  at  first  instance  at  General  Term,  denied  said 
motion,  overruled  the  exceptions,  and  directed  judgment  on  a 
verdict ;  also  appeal  from  said  order. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Charles  B.  Wheder  for  appellant.  A  debtor  who  makes 
a  general  assignment  for  the  benefit  of  his  creditors  must 
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devote  all  his  property  to  the  payment  of  his  debts,  and  the 
withholding  of  any  sum  of  money  at  the  time  of  making  the 
assignment  from  the  assignee  must  in  some  form  be  explained, 
otherwise  it  is  sufficient  to  establish  a  fraudulent  intent. 
( White  V.  Fa^ariy  18  N.  Y.  Week.  Dig.  358 ;  Schultz  v 
JBoadland,  85  N.  Y.  464.)  Courts  do  not  require  in  cases  of 
this  kind  the  most  conclusive  proof  of  fraud.  (Bump  on 
Fraudulent  Cont.  602.)  A  verdict  having  been  ordered 
for  the  plaintiffs  upon  the  trial,  on  the  ground  that  there  was 
no  evidence  showing  that  the  assignment  in  question  was 
fraudulent  and  void,  the  appellant  is  entitled  to  the  most 
favorable  view  of  which  the  evidence  is  susceptible,  to 
determine  whether  there  was  any  evidence  from  which  the 
jury  could  properly  have  found  the  fraud  alleged.  {Second 
Nat  Bk,  V.  DIl,^  East.  Rep.  595.) 

Baker  cfe  Schwartz  for  respondents.  It  is  the  duty  of  the 
court  at  the  close  of  the  party's  proof,  to  direct  a  verdict 
against  him  if  he  has  failed  to  show  a  case  or  defense,  or  whose 
evidence  is  so  slight  that  it  would  be  the  duty  of  the  court  to 
set  aside  a  verdict  in  his  favor.  \Ilerring  v.  Iloppock^  15 
K.  Y.  409,  413;  People  ex  reL  Peck  v  B\l  of  Police,  14 
Abb.  158,  159;  Ood^t  v.  Ro8%,  15  id.  251  ;  Barrett  v.  FirBt 
Ave.  R,  R,  Co.,  1  Sweeny,  563;  Shirlet/  v  Vuil,  38  How 
406 ;  Bailey's  Trial  Pr.  228,  229.)  Defendant  calling  as  a 
witness  the  alleged  perpetrator  of  the  fraud,  and  examining 
him  with  reference  to  his  assignment,  so  far  as  he  thought  it 
to  his  advantage,  irrevocably  assured  the  court  that  he  was  a 
person  entitled  to  be  believed  as  a  witness,  and,  therefore 
could  not  impeach  him.  (Penal  Code,  §  587 ;  Lawrence  v. 
Barker,  5  Wend.  301 ;  Branch  v.  Levy,  46  N.  Y.  Supr 
Eep.  428 ;  1  Greenl.  on  Ev.,  §  442.) 

Peckham,  J.  This  action  was  brought  by  the  plaintiflEs  as 
assignees  for  the  benefit  of  creditors  of  one  Exstein,  to  recover 
from  the  defendant  the  possession  of  some  personal  property 
amounting  in  value  to  about  $4,000,  or  in  default  thereof  to 
recover  such  value. 
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The  defendant  justified  the  taking  of  the  property  by 
virtue  of  a  writ  of  attachment  issued  to  him  as  sheriff  of  Erie 
county,  in  an  action  in  which  Victor  and  others  were  plaintiffs 
and  Exetein  was  defendant,  and  under  which  writ  the  sheriff 
had  levied  upon  this  property  as  belonging  to  the  said  Exstein. 
The  assignment  to  plaintiffs  was  made  on  the  17th  of  Octo- 
ber, 1883,  and  included  the  property  in  question.  The 
attachment  was  on  the  fourteenth  of  November  levied  on  the 
property,  and  after  the  plaintiffs  in  the  attachment  suit 
recovered  judgment  against  Exstein,  the  property  was  sold 
on  an  execution  issued  thereunder  to  the  defendant.  The 
answer  in  thi^  action  set  up  these  facts  and  alleged  that  the 
assignment  to  the  plaintiffs  was  made  with  the  intent  on  the 
part  of  Exstein  to  hinder,  delay  and  defraud  his  creditors. 
The  action  came  on  for  trial  in  the  Superior  Court  of  Buffalo, 
and  after  the  evidence  was  all  in,  the  court  directed  a  verdict 
for  the  plaintiffs  for  a  return  of  the  property  to  them  or  for 
the  value  thereof,  assessing  the  same  at  $3,800.  A  stay  of 
proceedings  was  granted  and  the  defendant's  exceptions  were 
ordered  to  be  heard  at  the  General  Term  in  the  first  instance. 

The  General  Term  after  argument  of  such  exceptions  over- 
ruled the  same  and  directed  judgment  for  the  plaintiffs  on 
the  verdict.  Thereupon  an  order  was  entered,  which  in  form 
treated  the  defendant  as  having  made  a  motion  for  a  new 
trial  on  the  exceptions  ordered  to  be  heard  in  the  first  instance 
at  General  Term,  and  after  reciting  such  fact  continued  thus  : 
"  Ordered  that  such  motion  be  and  the  same  hereby  is  denied 
with  costs ;  that  the  said  exceptions  be  and  the  same  hereby 
are  overruled  and  judgment  for  the  plaintiffs  on  the  verdict 
is  hereby  ordered.'' 

Judgment  in  accordance  with  the  order  was  subsequently 
entered. 

The  defendant  then  appealed  from  the  order  above  men- 
tioned to  this  court,  and  also  from  the  judgment  entered  upon 
such  order. 

The  plaintiff  now  make  the  claim  that  the  appeal  from  the 
order  should  be  dismissed,  and  that  the  appeal  from  the  judg- 
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Doent  brings  up  nothing  for  review  but  the  question  whether 
the  judgment  appealed  from  is  in  accordance  with  the  order 
of  tlie  General  Term,  as  there  was  no  statement  in  the  appeal 
from  the  judgment  that  the  appellant  intended  to  bring 
up  for  review  aily  intermediate  order,  as  pointed  out  by  sec- 
tions 1301  and  1316  of  the  new  Code. 

There  is  no  foundation  for  the  claim.  The  exceptions  of 
the  appellant  were  ordered  by  the  trial  court  to  be  heard  in 
the  first  instance  at  the  General  Term,  and  it  was  pursuant  to 
such  direction  that  the  argument  of  such  exceptions  was 
then  had,  and  tlie  decision  of  the  court  upon  such  argument 
was  made  in  the  form  of  an  order,  and  that  oi*der  was  simply 
a  written  authority  upon  which  to  enter  the  judgment,  and 
was  not  such  an  intermediate  order  as  is  referred  to  in  section 
1301  or  1316,  and  no  appeal  would  lie  from  it  to  this  court. 
But  after  the  entry  of  judgment  an  appeal  from  such  judg- 
ment brings  up  for  review  the  exceptions  taken  by  defendant 
upon  the  trial. 

The  appeal  taken  by  defendant  from  the  order,  as  well  as 
from  the  judgment,  was  useless,  but  evidently  taken  from 
more  abundant  caution,  and  if  that  were  the  only  appeal  in 
the  case  it  would  have  to  be  dismissed  as  unauthorized,  yet  as 
it  is  taken  in  connection  with  the  appeal  from  the  judgment 
which  brings  up  all  the  exceptions  for  review,  there  is  no 
necessity  to  formally  disjniss  the  appeal  from  the  order.  But 
upon  the  merits  of  the  appeal,  quite  an  important  question 
arises  in  relation  to  the  law  of  evidence. 

The  court  directed  a  verdict  for  the  plaintiffs,  and  if,  there- 
fore, there  was  evidence  enough  to  authorize  a  submission  of 
the  question  of  fraud  to  the  jury  the  judgment  must  be 
reversed.  We  think  there  was,  and  had  it  not  been  for  the 
rule  of  law  adopted  by  the  court  below  we  suppose  that  court 
would  have  been  of  the  same  opinion.  That  rule  was  that  as 
the  defendant  called  a  witness  by  whom  he  attempted  to 
prove  the  fraud,  and  as  that  witness  denied  it,  the  defendant 
was  bound  by  that  denial,  in  the  absence  of  contradiction  by 
some  other  witness,  even  though  the  jury  might  think  some 
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parts  of  the  evidence  of  the  witness  clearly  showed  its 
existence. 

To  show  exactly  how  the  question  arose  and  what  was 
decided  by  the  court,  some  reference  must  be  made  to  the 
testimony,  although  it  will  be  unnecessary  to  allude  to  it  all. 

The  assignor,  Exstein,  was  a  merchant  engaged  in  a  large 
business  in  Buffalo.  He  kept  regular  books  of  account  in  his 
business,  which  were  produced  upon  the  trial,  and  he  was 
called  as  a  witness  for  the  defendant  and  gave  evidence  in 
relation  to  the  books  and  upon  other  matters. 

His  assignment  was  made  on  the  seventeenth  of  October, 
and  on  the  sixteenth  of  that  month  he  made  entries  in  several 
accounts  which  he  kept,  crediting  quite  large  sums  of  money 
to  the  different  persons  named  in  such  accounts,  the  result  of 
which  entries  was  to  cause  it  to  appear  by  the  books,  that  the 
assignor  was  in  their  debt  to  a  somewhat  large  amount,  while, 
if  the  entries  as  of  the  sixteenth  of  October  were  stricken  out, 
it  would  then  appear  that  the  parties  instead  of  being  cred- 
itors were  in  reality  debtora  of  the  assignor.  When  on  the 
stand,  he  substantially  stated  that  if  those  entries  weie  stricken 
out,  the  state  of  affairs  between  himself  and  those  persons 
would  be  as  represented  in  the  books,  or  in  other  words,  that 
excluding  those  entries  and  the  circumstances  upon  which 
they  rested,  some  of  these  persons  would  be  his  debtors.  He 
also  said  that  these  entries  did  not,  in  fact,  represent  any 
actual  transaction  occurring  at  the  time  when  they  were  made, 
and  that  no  valuable  or  other  consideration  passed  between 
him  and  those  parties  at  such  time.  Stopping  with  these 
facts,  it  would  appear  then  that  credits  were  given  these 
persons  the  day  before  the  assignment,  upon  which  some  of 
them  drew  out  moneys  from  him,  and  upon  the  basis  of 
which  one  was  made  a  preferred  creditor  in  the  assignment, 
and  yet  such  entries  represented  no  actual,  present  transactions 
happening  at  the  time  when  they  were  made. 

Unexplained,  it  would  appear  that,  as  a  result,  Exstein 
had  provided  for  the  payment  of  large  sums  of  money,  or  liad 
already,  and  in  view  of  his  assignment,  paid  such  sums  to 
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persons  whom  he  did  not  owe,  or,  in  other  words,  he  had  paid 
and  also  made  provision  in  his  assignment  for  the  payment 
of  fiotitioas  debts. 

The  defendant,  however,  proceeded  with  his  examination 
of  this  witness,  and  asked  for  an  explanation  of  these  entries, 
and  the  facts  or  circumstances  npon  which  they  were  based, 
and  the  witness  proceeded  to  give  it.  The  explanation  was, 
if  true,  sufficient  in  law,  and  showed  that  he  did  owe  the 
persons  the  amounts  he  claimed  to,  with  the  possible  exception 
of  one  or  two  cases  in  which  the  defendant  claims  that  even 
on  the  basis  of  the  general  truth  of  the  explanation,  the  wit- 
ness had  charged  himself  in  reality  with  more  than  he  owed. 
The  defendant  then  rested,  and  the  plaintiffs,  with  the  evidence 
in  this  state,  asked  for  a  verdict  in  their  favor  by  the  direction 
of  the  court,  and  obtained  it. 

The  court  held,  in  substance,  that  the  books  of  the  witness 
Exstein  showed  a  prima  facie  case  of  an  indebtedness  of 
the  witness  in  the  amounts  therein  appearing,  and  to  the 
persons  therein  mentioned,  and  the  witness  said  they  were 
correct.  He  then  stated  what  has  already  been  alluded  to  as 
to  those  entries  made  on  the  sixteenth  of  October,  and  con- 
tinued by  explaining  the  facts  upon  which  they  were  based. 
This  explanation,  the  court  said,  was  totally  uncontradicted 
by  any  other  witness,  and  defendant  was,  therefore,  bound  by 
what  Exstein  said  on  that  subject,  for  the  reason  that  he 
could  not  discredit  or  impeach  him,  and  must  take  what  he 
said  as,  under  the  circumstances  of  the  case,  true. 

If  that  were  the  true  rule,  the  court  was  correct  in  direct- 
ing a  verdict.  The  General  Term,  it  must  be  presumed,  also 
took  the  same  view  of  the  case  in  directing  judgment  for  the 
plaintl&,  without  delivering  any  written  opinion. 

The  general  rule  prohibiting  the  imj>eachment  or  dis- 
crediting of  a  witness  by  the  party  calling  him  was  extended 
too  far  in  this  case.  Here  was  an  issue  of  fraud  in  the 
making  of  an  assignment  by  the  assignor,  and  the  defendant, 
in  order  to  prove  its  existence,  called  the  very  man  as  a  wit- 
ness whom  he  alleged  was  guilty  of  the  fraud.     He  might 
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well  be  regarded,  therefore,  as  an  adverse  witness,  whom  the 
party  by  the  exigencies  of  his  case  was  obliged  to  call. 

With  regard  to  such  witnesses  it  is  well  settled  that  all  the 
rules  applicable  to  the  examination  of  other  witnesses  do  not 
in  their  strictness  apply.  An  adverse  witness  may  be  cross- 
examined,  and  leading  questions  may  be  put  to  him  by  the 
party  calling  him,  for  the  very  sensible  and  sufficient  reason 
that  he  is  adverse  and  that  the  danger  arising  from  such  a 
mode  of  examination  by  the  party  calling  a  friendly  or 
unbiased  witness  does  not  exist. 

What  favorable  facts  the  party  calling  him  obtained  from 
such  a  witness  may  be  justly  regarded  as  wrung  from  a 
reluctant  and  unwilling  man,  while  those  which  are  unfavorable 
may  be  treated  by  the  jury  with  just  that  degree  of  belief 
which  they  may  think  is  deserved,  considering  their  nature 
and  the  other  circumstances  of  the  case,  t 

Starkie,  one  of  the  ablest  and  most  philosophical  of  English 
writers  on  this  branch  of  the  law,  in  speaking  of  a  reluctant  or 
adverse  witness,  uses  almost  the  precise  language  above  stated 
and  which  has  been  substantially  quoted  from  him.  (Starkie 
on  Ev.  [9th  ed.],  m.  p.  248.)  Sometimes  rather  loose  language 
has  been  indulged  in  to  the  general  effect  that  a  party  cannot 
impeach  his  own  witness,  but  when  an  examination  is  made  as 
to  the  limits  of  the  rule  the  result  will  be  found  to  be  that 
it  only  prohibits  this  impeachment  in  three  cases,  viz. :  (1)  the 
calling  of  witnesses  to  impeach  the  general  character  of  the 
witness;  (2),  the  proof  of  prior  contradictory  statements 
by  him  ;  and  (3),  a  contradiction  of  the  witness  by  another 
where  the  only  effect  is  to  impeach  and  not  to  give  any 
material  evidence  upon  any  issue  in  the  case.  {Laiorence  v. 
Barker,  6  Wend.  301-305;  People  v.  Sqford,  6  Den.  112; 
Thompson  v.  Blanchard,  4  N.  Y.  303-311;  Coulter  v. 
Ej^ess  Co.,  56  N.  Y.  585 ;  2  Starkie  on  Ev.  [9  Am.  ed.], 
m.  p.  244-250 ;  2  Phil,  on  Ev.  [C.  and  H.  &  Ed.  notes],  m.  p. 
981,  982,  983  and  note  602;  1  Green  on  Ev.,  §  442.) 
In  regard  to  the  first  class  the  rule  has  been  stated  to 
rest  upon  the  theory  that  when  a  party  calls  a  witness  he  pre- 
SioKBLs— Yoi,.  LIX.       5X 
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sents  him  to  the  jury  as  worthy  of  belief,  and  to  allow  him  to 
call  witneBses  thereafter  to  impeach  his  general  character  as  a 
man,  would  be  to  permit  an  experiment  to  be  made  upon  the 
jury  by  producing  a  person  as  worthy  of  belief  (whom  he 
knows  and  has  witnesses  to  prove  to  be  the  contrary),  and  if 
his  evidence  be  favorable,  to  get  the  benefit  of  it,  and  if  the 
reverse,  to  overwhelm  it  by  the  impeaching  witnesses. 

In  such  a  case  as  this,  however,  there  is  no  deception.  The 
defendant  calls  the  very  man  he  accuses  of  the  fraud  as  a 
witness  to  prove  it  and  says,  in  effect,  to  the  jury,  that  such 
evidence  as  the  witness  gives  which  tends  to  show  the  perpe- 
tration of  the  fraud  alleged  is  forced  from  him  by  the  exigencies 
of  the  case  and  the  surrounding  facts  which  cannot  be  denied, 
while  that  which  he  gives  that  looks  towards  an  explanation 
of  the  fraud  the  jury  shall  give  such  faith 'to  as  under  all  the 
facts  in  the  case  they  may  think  it  entitled  to. 

As  to  the  second  class,  in  which  an  impeachment  is  forbidden, 
the  authorities  in  England  were  in  conflict,  many  of  the  judges 
thinking  it  allowable  to  prove  prior  c6ntradictory  statements 
by  a  witness,  but  the  weight  of  authority  was  against  it,  thereby 
creating  the  occasion  for  an  interference  by  the  legislature 
with  the  law  of  evidence,  which  passed  an  act  permitting  just 
such  evidence  under  certain  restrictions.  (See  C.  L.  Pro.  act 
of  1854,  17  and  18  Vic,  chap.  125,  §  22.)  The  non-admissi- 
bility  of  such  evidence  in  the  courts  of  this  State  is,  of  course, 
not  open  to  discussion.  It  is  alluded  to  only  to  show  the 
opinion  of  the  English  Parliament  (in  matters  of  this  nature 
almost  exclusively  guided  by  lawyers),  upon  this  question  of 
impeaching  one's  own  witness,  and  the  readiness  of  that  body 
to  alter  the  law  of  evidence  in  the  direction  of  what  seemed 
to  it  greater  opportunity  of  ascertaining  and  administering 
that  for  which  all  courts  are  instituted,  viz.,  truth  and  justice. 

The  third  of  above  classes,  where  no  impeachment  is 
allowed,  is  plainly  set.  forth  in  several  of  the  cases  and  text- 
books above  cited. 

It  is  not  admissible,  even  in  the  case  of  a  witness  called  by 
the  other  side,  to  impeach  him  by  proof  of  prior  contradictory 
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statements  on  immaterial  or  collateral  issues,  and  there  is  not 
much  difference  in  the  two  cases,  and,  therefore,  no  reason  why 
it  should  be  allowed  with  reference  to  one's  own  witness.  But 
all  Ihe  cases  concur  in  the  right  of  a  party  to  contradict  his 
own  witness  by  calling  witnesses  to  prove  a  fact  (material  to 
the  issue)  to  be  otherwise  than  as  sworn  to  by  him,  even  when 
the  necessary  effect  is  to  impeach  him. 

Why  should  not  the  right  exist  to  show  that  a  portion  of 
the  evidence  of  your  own  witness  is  untrue,  by  comparing  it 
with  another  portion  of  the  evidence  of  the  same  witness 
and  with  the  other  facts  in  the  case? 

The  courts  below  say,  in  effect,  that  although  a  portion  of 
Exstein's  evidence  shows  that  he  provided  for  payment  in  his 
assignment  for  fictitious  debts,  yet  the  other  portion  of  his 
evidence  (if  believed)  shows  that  such  debts  were  not  ficti- 
tious, and  although  the  defendant  was  at  liberty  to  call  other 
witnesses  to  prove  that  the  explanation  was  false,  yet  as  he  did 
not  do  so,  the  explanation  must  stand  as  matter  of  law,  and  he 
cannot  be  heard  to  contend  that  it  is  proved  false  by  its  own 
absolute  and  inherent  improbability.  We  do  not  believe,  at 
least  in  such  a  case  as  this,  that  the  rule  goes  to  any  such  length. 

The  plaintiffs  cite  the  case  of  Branch  v.  Lmy  (46  Sup'r 
Ct.  Rep.  428)  as  upholding  the  rule  laid  down  by  the  trial 
court.  The  plaintiffs  there  brought  an  action  to  recover 
damages  from  defendants  for  the  non-delivery  of  coupons 
bought  from  defendants'  agent,  as  plaintiflb  claimed,  but 
defendants  denied  the  agency  and  alleged  they  had  sold  the 
coupons  to  the  person  whom  plaintiffs  alleged  was  their 
agent,  and  had  no  liability  for  his  subsequent  acts.  On  the 
trial  the  plaintiffs  sustained  their  claim  primckfaaie  by  certain 
letters  and  circumstances,  which,  as  the  court  said,  in  the 
absence  of  explanation  by  defendants,  made  a  question  for 
the  jury.  The  plaintiffs  then,  for  some  inexplicable  reason, 
called  one  of  the  defendants  who  swore  that  the  person  sell- 
ing the  bonds  to  the  plaintiffs  was  not  the  agent  of  the 
defendants,  but  that  they  had  simply  sold  him  the  bonds. 
The  court  held  the  plaintiffs  concluded  by  this  evidence  and 
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that  they  must  take  it  as  wholly  credible;  that  credibility 
could  not  be  divided,  and  that  it  was  attached  to  the  moral 
character. 

That  case  comes  very  near  the  one  under  discussion,  aifd  it 
is  hard  to  see  why  the  plaintiffs  should  not  have  been  allowed 
to  go  to  the  jury  upon  the  whole  of  their  case,  letters,  docu- 
ments and  explanation,  and  why  they  should  not  have  been 
allowed  to  ask  the  jury  to  believe  the  documents  and  letters 
and  reject  the  explanation  as  in  their  judgment  untrue.  To 
say  that  credibility  is  a  part  of  the  moral  character  and 
indivisible,  is  to  run  counter  to  the  well-established  rule  as  to 
adverse  witnesses  above  referred  to,  whose  testimony  you 
may  ask  a  jury  to  believe  in  part  and  to  disbelieve  the  residue. 
The  case  ought  not  to  be  followed. 

It  is  a  good  general  rule  that  the  credibility  of  a  witness 
is  matter  for  the  jury,  and  the  fewer  technical  obstructions 
there  are  to  the  practical  operation  of  that  rule  the  better. 

We  think  that  the  whole  evidence  of  Exstein  in  this  case 
should  have  been  submitted  to  the  jury  for  them  to  pass  upon 
its  credibility,  and  that  they  were  at  liberty  to  believe  that 
portion  which  tended  to  show  the  debts  to  be  fictitious  and  to 
disbelieve  the  explanation,  or  that  they  might  regard  it  as 
sufficient,  just  as  in  their  judgment,  intelligently  and  honestly 
exercised,  they  might  determine. 

Of  course  we  do  not  mean  by  this  decision  to  give  any  inti- 
mation as  to  which  view  should  be  taken  by  the  jury,  we  only 
decide  that  it  was  a  question  for  them  and  not  the  court. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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RoBBRT  FuREY  et  al.,  Appellants,  v.  The  Town  of  Gravbsbnd 
et  al.,  Respondents. 

By  the  act  of  1883  (Chap.  458,  Laws  of  1883),  in  reference  to  "the 
common  lands  of  the  town  of  Gravesend,''  the  care,  management  and 
control  of  said  lands  are  vested  in  the  supervisors  of  the  town,  and  the 
trustees  chosen  as  specified  therein,  and  it  is  provided,  that  they  "  shall 
not  have  power  to  sell  or  give  title  to  any  lands  of  the  town,"  with 
certain  exceptions.  As  to  the  lands  excepted  they  are  authorized  to 
sell  '*to  the  present  lessees  in  possession  of  the  same,'*  provided 
the  sale  be  confirmed  by  resolution  at  the  annual  town  meeting.  In 
an  action  by  former  lessees  of  one  of  the  excepted  lots,  whose  lease 
had  expired,  to  restrain  a  sale  of  the  lot  to  a  third  person,  held, 
that  the  act  operated  as  a  mere  license  and  authority  to  the  board 
so  constituted  to  sell,  in  their  discretion',  to  the  lessees,  but  did  not 
obligate  them  to  do  so;  that  a  lessee  acquired  no  legal  or  equitable 
interest  in  the  land  by  virtue  of  its  provisions  until  a  contract  of  sale 
had  been  perfected  between  him  and  the  board,  or  unless  he  could 
show  a  case  entitling  him  to  the  exercise  of  such  discretionary  power. 

At  the  annual  town  meeting  in  said  town,  in  1871,  a  resolution  was 
adopted,  to  the  effect  that  the  common  lands  of  the  town  should  there- 
after be  let  on  notice  at  public  auction  to  the  highest  bidder,  and  if 
any  lot  is  let  to  any  person  other  than  the  last  lessee,  the  new  lessee 
shall  pay  the  former  one  '*  the  value  of  improvements  on  the  property 
at  the  expiration  of  the  old  lease."  which  condition  shall  be  specified  in 
the  notice  of  letting.  A  lease  of  the  land  in  question  was  duly  executed 
to  plaintiffs,  which  expired  February  1, 1883.  The  only  provision  con- 
tained therein  as  to  payment  for  improvements  was  one  substantially 
as  contained  in  the  resolution.  The  land  was  not  relet.  Held^  that  no 
liability  was  imposed  upon  the  town  by  the  resolution  or  the  lease,  to  pay 
for  plaintiffs' improvements,  or  to  lease  the  land  again,  and  no  absolute 
liability  in  reference  thereto,  except  that  of  specifying  the  new  lessee's 
liability  in  the  notice  to  be  given  for  leasing,  in  case  it  was  determined 
to  lease  again,  which  specification  could  not  be  construed  as  anything 
more  than  a  covenant  that  the  town  would  take  measures  to  cause 
the  new  tenant  to  pay  for  the  improvements;  that,  as  there  had  been 
no  new  lease,  no  breach  had  occurred;  the  town  was  entirely  at  liberty 
to  refuse  to  lease  again,  and  to  dispose  of  the  lands  otherwise  according 
to  its  discretion. 

After  the  expiration  of  plaintiffs'  lease  the  town  brought  an  action  of 
ejectment  against  them,  wherein  judgment  was  rendered  in  favor  of 
the  town,  ffeld,  that  said  judarraent  was  conclusive  against  any  claim 
on  the  part  of  plaintiffs  to  any  right  of  possession  in  the  land  in  ques- 
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tion  antedating  its  rendition,  eitlier  to  compel  satisfaction  by  the  town 
of  their  claim  for  improvements  or  for  any  other  purpose. 
Accordingly  held,  that  even  if  said  statute  created  an  absolute  prohibition 
upon  the  board  from  selling  and  conveying  the  land,  as  plaintiffs  had 
no  interest,  and  were  not  residents  of  the  town,  they  could  not  enforce 
such  prohibition. 

(Argued  January  26,  1887;  decided  March  1.  1887.) 

Appbal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  September  21, 
1885,  which  reversed  a  judgment  in  favor  of  plaintiffs,  entered 
upon  a  decision  of  the  court  on  trial  at  special  term,  and 
vacated  an  injunction  granted  herein. 

This  action  was  brought  to  restrain  defendants,  the  town  of 
Gravesend  and  the  trustees  of  the  common  lands  of  the  town, 
from  selling,  or  disposing  of  certain  of  said  lands  except  to 
plaintiffs. 

On  the  4th  day  of  April,  1871,  a  resolution  was  adopted  by 
the  electors  of  the  town,  at  the  annual  town  meeting  then 
held,  as  follows:  ^^ Resolved^  that  the  common  land  of  the 
town  of  Gravesend  on  Coney  Island,  shall  hereafter  be  let 
only  at  public  auction,  on  the  premises  to  be  let,  or  at  the 
town  house  in  the  town,  to  the  highest  bidder,  in  parcels  not 
more  than  three  hundred  feet  each  (excepting  Coney  Island 
Point,  which  may  be  let  in  one  parcel  as  at  present),  on  notice 
specifying  the  time  and  place  of  letting,  and  describing  the 
premises  to  be  let,  which  said  notice  shall  be  published  in  the 
Brooklyn  Daily  Eagle  and  Union  each,  and  in  each  week  for 
four  weeks  immediately  prior  to  each  letting. 

"  No  lot  shall  be  let  at  a  time  more  than  one  year  prior  to 
the  expiration  of  any  lease  thereon,  and  not  let  for  a  longer 
period  than  ten  years.  If  any  lot  be  so  let  to  any  person 
other  than  the  last  lessee  owning  improvements  on  said  lot,  the 
new  lessee  shall  pay  the  former  lessee  for  the  value  of  improve- 
ments on  the  property  at  the  expiration  of  the  old  lease, 
(provided  such  improvements  were  on  the  property  at  the 
time  of  said  public  letting),  at  a  rate  to  be  fixed  by  arbitration 
between  the  old  and  new  lessee,  each  choosing  one  arbitrator, 
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and  which  said  arbitrators  shall  on  disagreement  choose  a 
third,  and  the  decision  of  such  arbitrators,  or  a  majority  of 
whom,  shall  be  final ;  and  the  above  conditions  shall  be  specified 
in  the  notice  above  provided  for  whenever  there  are  improve- 
ments on  the  premises  so  to  be  let." 

On  the  12th  day  of  April,  1878,  it  was  resolved  by  the 
electors  of  the  town,  at  a  regular  town  meeting  in  the  same 
manner,  that  the  resolution  of  April  4,  1871,  be  amended  by 
adding  thereto  the  following :  "  The  commissioners  of  com- 
mon lands  are  also  authorized  to  renew  any  existing  lease 
or  leases  of  common  lands  belonging  to  said  town  of  Gravesend 
upon  such  terms  as  they  may  deem  most  advantageous  for  said 
town." 

On  the  20th  day  of  December,  1872,  the  town  of  Grave- 
send,  through  its  commissioners,  executed  and  delivered  to  the 
plaintiff  Robert  Furey,  a  lease  of  the  parcels  of  the  common 
lands  of  the  town  known  as  lots  numbers  fifty-one,  fifty-two, 
fifty-three,  fifty-four,  fifty-five,  fifty-six  and  Coney  Island 
Point,  for  a  term  of  ten  years  commencing  February  1,  1873, 
and  ending  February  1,  1883. 

The  lessee  entered  into  possession  under  that  lease  and 
purchased  the  improvements  then  on  the  premises,  and  has 
since  increased  the  betterments  by  a  large  outlay.  The  plaintiflE 
Thomas  F.  White  became  a  joint  owner  in  the  lease  during 
the  lifetime  thereof.  In  July,  1883,  after  the  expiration  of 
the  lease  to  Furey,  an  action  of  ejectment  was  commenced  in 
favor  of  the  town  against  these  plaintiffs  and  others  for  the 
recovery  of  the  premises.  That  action  came  to  trial  in 
February,  1884,  and  the  plaintiff  obtained  a  judgment  for  the 
immediate  recovery  of  the  possession  of  the  premises.  On  the 
22d  day  of  May,  1883,  an  act  was  passed  in  relation  to  the 
common  lands  of  said  town  (chap.  458,  Laws  1883),  the  pro- 
visions whereof,  so  far  as  material,  are  stated  in  the  opinion. 

The  plaintiffs  brought  this  action  in  March,  1885,  alleging 
that  the  trustees  of  the  town  have  received  a  proposition  for  the 
purchase  of  the  premises  in  question  from  William  Zeigler, 
which  they  have  considered  and  which  they  deem  for  the 
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interest  of  the  town  to  acce,  t,  and  that  thej  have  called  a 
town  meeting  of  the  electors  of  the  town  to  pass  on  the 
proposition,  and  they  pray  for  an  injunction  restraining  the 
trustees  from  proceeding  with  the  notice,  or  the  town  nieeting, 
or  selling  or  conveying  the  lands. 

Further  facts  are  stated  in  the  opinion. 

William  C.  De  Witt  for  appellants.  The  lands  in  suit  were 
plainly  withdrawn  and  exempted  from  the  mode  of  sale  estab 
lished  by  section  3  of  chapter  458  of  the  Laws  of  1883,  by  the 
exceptive  and  special  provisions  contained  therein,  respecting 
such  lands  in  their  relation  to  the  plaintiffs ;  and  as  the  defend- 
ants were  attempting  the  sale  in  the  manner  thus  interdicted, 
they  were  properly  enjoined  at  the  suit  of  the  parties  in 
whose  behalf  the  legislature  had  passed  the  prohibitory  pro- 
visions. {In  re  Methodist  Gliurch,  QQ  IST.  Y.  395 ;  Potter's 
Dwarris  on  Stat.  118  ;  /;*  re  N.  Y.  db  B'klyn  B'dge,  72  N.  Y. 
h  17',  In  re  Webb,  24  How.  Pr.  249 ;  Tannele  v.  Hall,  4  Comst- 
140 ;  People  v.  Manhattan,  84  N.  Y.  565.)  The  plaintiffs 
have  appropriate  standing  to  maintain  this  action  in  a  court 
of  equity.  {A.  cfe.  P.  Tel  Co.  v.  B.  db  O.  R,  R,  Co.,  46 
Sup.  (J.  &  S.)  377 ;  Qravesend  v.  Curtis,  34  How.  Pr.  261 ; 
Depau  V.  Moses,  3  Johns.  Ch.  349;  Graham  v.  James,  7 
Robt.  468 ;  Town  v.  Needham,  3  Paige  545,  555 ;  WendeU  v. 
Van  Rensselaer,  1  John.  Oh.  344,  353 ;  CorkhiU  v.  LanderSy 
44  Barb.  228 ;  Brown  v.  Brown,  30  N.  Y.  541.) 

WiUiam  J.  Oaijnor  for  respondents.  Plaintiffs  have  no 
standing  in  court  to  maintain  this  action.  They  have  not 
shown  that  they  are  aggrieved  or  concerned  in  any  way. 
{Ins.  Co.  V.  Stevens,  101  N.  Y.  411.)  The  judgment  in  eject- 
ment between  the  town  of  Gravesend  and  the  plaintiffs  is 
conclusive  of  the  question  of  the  plaintiffs'  ownership  of  any 
improvements  on  this  land.  {Doak  v.  Wiswell,  33  Me.  356 ; 
Wells  on  Res  Adjudicata  §  261.) 

Per  Curiam.  We  are  of  the  opinion  that  the  complaint  in 
this  action,  shows  no  such  interest  in  the  lands  which  are  the 
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subject  of  the  dispute,  as  entitles  the  plaintifb  to  the  relief 
demanded,  or  the  injunction  awarded  them  by  the  trial  court. 
The  judgment  rendered  there,  awarded  to  the  plaintiffs  a 
perpetual  injunction,  against  the  town  from  selling  or  convey 
ing  to  one  William  Ziegler,  certain  lands  owned  by  it. 

No  affirmative  relief  in  respect  to  such  lands  was  demanded 
in  the  complaint,  or  claimed  on  the  trial,  and  the  entire  extent 
of  the  plaintiffs'  claim,  was  an  absolute  and  arbitrary  right  to 
prevent  the  defendant  forever,  from  disposing  of  the  lands  in 
question  except  to  the  plaintiffs.  Tliere  was  no  question  made 
in  the  case  but  that  the  defendants  are  the  owners  in  fee 
of  the  land  in  question,  and  entitled  to  its  possession,  nor 
claim  made  on  the  part  of  the  plaintiffs,  that  they  are  entitled 
to  its  use,  enjoyment  or  possession. 

The  only  foundation  for  the  action  rests  upon  the  claim 
that  the  plaintiffs  have  an  equitable  demand  against  some  one, 
to  be  paid  the  value  of  certain  erections  formerly  made  by 
them  upon  the  land  in  question,  and  which  they  omitted  to 
remove  therefrom,  when  the  term  of  their  tenancy  expired. 
The  pleadings  seem  to  found  this  right,  upon  the  provisions 
of  chapter  458  of  the  Laws  of  1883,  which,  so  far  as  they 
affect  this  controversy,  are  substantially  as  follows :  "  The  care, 
management  and  control  of  the  common  lands  of  Gravesend 
shall  be  vested  in  the  supervisor  of  said  town  and  five 
trustees,"  to  be  chosen  as  therein  specified.  It  further  pro- 
vides "  that  such  trustees  shall  not  have  power  to  sell  or  give 
title  to  any  lands  of  the  town  of  Gravesend,  or  to  release  or 
discharge  any  title  or  claim  of  said  town  thereto,  excepting 
lot  numbers  51,  52,  53,  54,  55,  56  and  Coney  Island  Poitit, 
which  premises  are  now  in  possession  of  lessees  of  said  town." 

The  act  then  proceeds  to  prescribe  the  manner  in  which 
the  lands  of  said  town,  other  than  those  excepted,  may  be  dis- 
posed of  by  said  town,  and  as  to  the  excepted  lands  further 
enacts  as  follows  :  "  But  the  said  supervisor  and  trustees  shall 
have  power  and  are  liereby  authorized  to  sell  said  lots  number 
fifty-one  to  fifty-six,  inclusive,  of  said  common  lands  and 
Coney  Island  Point,  to  the  present  lessees  in  possession  of  the 
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same,  provided  ench  sale  shall  be  ratified  and  confirmed  by 
resolution  duly  passed  at  an  annual  town  meeting,  or  at  a 
special  town  meeting  to  be  called  for  the  purpose,  such  sale  to 
be  upon  the  same  terms  of  payment  provided  for  sale  of 
other  lands  of  said  town." 

In  giving  a  construction  to  this  act,  courts  are  confined  to 
the  language  and  terms  employed  by  the  legislature,  and  are 
not  at  liberty  to  interpolate  phrases  and  provisions,  although 
otherwise  the  purpose  and  intention,  of  the  law  making  power 
may  seem  indefinite,  obscure  or  incomplete. 

If  they  have  failed  to  insert  such  provisions  in  the  law  as 
will  accomplish  the  result  intended,  their  omission  cannot  be 
remedied  by  construction,  and  the  law  must,  to  that  extent,  be 
considered  defective  and  inoperative. 

In  so  far  as  any  duty  is  enjoined  upon,  or  power  and 
authority  conferred  by  the  act  upon  the  town  commissioners, 
there  does  not  seem  to  be  any  ambiguity  in  its  provision?, 
but  the  particular  object  intended  to  be  accomplished  by  the 
clauses  quoted,  is  left  quite  obscure  and  uncertain.  Such 
commissioners  are  prohibited  from  selling  or  conveying  any  , 
of  the  common  lands  of  the  town  except  those  in  question, 
and  did  the  provision  stop  here  a  strong  implication  would 
arise  tliat  they  had  power  of  their  own  volition  to  sell  these 
lands  to  whomsoever  they  should  elect,  but  the  act  then 
proceeds  to  prescribe  the  manner  in  which,  and  the  persons  to 
whom  they  are  authorized  to  sell  and  convey. 

No  limitation  of  time  is  imposed  upon  the  prohibition,  or 
the  exercise  of  the  powers  or  duties,  authorized  and  enjoined 
by  the  act,  and,  so  far  as  its  language  is  concerned,  they 
would  seem  to  be  perpetual  and  irrevocable.  Other  provisions 
relate  to  the  mode  of  disposing  of  other  lands  of  Gravesend. 

It  is  in  the  nature  of  things  that  the  willingness  of  the 
contemplated  grantees  of  these  lands  to  purchase,  is  a  condition 
precedent  to  the  exercise  of  any  power  of  sale  by  the  super- 
visor and  tnistees,  and  in  the  absence  of  any  offers  by  the 
lessees  to  buy,  the  whole  provision  must  fall  to  the  ground  as 
inoperative  and  unenforceable. 
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In  this  event  the  lands  would  remain  the  property  of  the 
town,  subject  only  to  the  same  powers  of  disposition  which 
apply  to  its  lands  generally. 

The  act  operates  as  a  mere  license  and  authority,  to  the 
supervisor  and  trustees  to  sell  and  convey  such  lands  accord- 
ing to  the  prescribed  conditions,  if  they  deem  it  best  to  do  so, 
but  it  goes  no  further.  Such  board  is  placed  under  no 
obligation  to  make  such  sale,  but  is  left  entirely  at  liberty  to 
exercise  its  discretion  upon  the  subject. 

It  is  quite  certain  that  it  could  not  sell  them  to  the  plain- 
tiffs unless  they  choose  to  buy,  and  it  is  equally  certain  that 
the  plaintiffs  could  not  acquire  either  a  legal  or  equitable 
interest  in  the  lands,  under  this  act  until  a  contract  of  sale 
had  been  perfected  between  the  parties,  or  the  plaintiffs 
should  show  some  case,  entitling  them  to  the  exercise  of  the 
discretionary  power  of  the  commissioners  in  their  favor. 
The  complaint  shows  no  such  case.  There  is  no  allegation 
that  the  town  officers  have  ever  refused  to  sell  or  convey  said 
lands  to  the  plaintiffs,  or  that  the  plaintiffs  have  ever  offered 
to  purchase  the  same,  or  even  that  they  have  required  said 
town  to  pay  for  the  improvements  made,  or  that  said  town 
has  refused  to  do  so,  but  the  right  of  the  plaintiffs  seems  to  be 
founded  upon  the  operation  of  the  naked  statute  alone.  The 
effect  claimed  for  the  act  by  the  plaintiffs,  if  it  could  be 
upheld,  would  forever  prevent  the  town  from  disposing  of 
its  land  except  to  the  plaintiffs,  and  would  thus  practically 
destroy  its  power  of  disposition  and  the  usefulness  and  value 
of  its  property. 

Whether  any  effect  can  be  given  to  this  statute,  and  if  so, 
what  operation  it  shall  have,  is  a  question  which  it  is  unneces- 
sary here  to  discuss.  It  is  enough  now  to  say  that  the  plain- 
tife  have  not^  by  virtue  of  its  provisions,  acquired  any  interest 
in  the  lands  in  dispute. 

A  further  daim  is  made  by  the  plaintiffs,  founded  upon  the 
circumstances  under  which  they  became  tenants  of  the  town 
for  these  lands  for  the  term  of  ten  years  from  February  1, 
1873. 
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At  the  annual  town  meeting  of  said  town  in  1871,  the 
electors  thereof  adopted  a  resolution  in  reference  to  the  manner 
of  leasing  their  town  lands,  which  read  substantially  as  follows : 

Resolved^  That  the  common  lands  of  the  town  of  Graves- 
end,  on  Coney  Island,  shall  hereafter  be  let  only  at  public 
auction  on  the  premises,  or  at  the  town  liouse  in  this  town  to 
the  highest  bidder  "  on  notice  specifying  the  time  and  place 
of  letting, '  etc.,  and  "  if  any  lot  be  so  let  to  any  person  other 
than  the  last  lessee  owning  improvements  on  said  lot,  the  new 
lessee  shall  pay  the  former  lessee  for  the  value  of  improve- 
ments on  the  property  at  the  expiration  of  the  old  lease,"  at 
a  rate  to  be  fixed  by  arbitration,  "  and  the  above  condition 
shall  be  specified  in  the  notice  above  provided  for  whenever 
there  are  improvements  on  the  premises  so  to  be  let." 

The  plaintiffs  claim  that  this  resolution,  in  connection  with 
the  lease  subsequently  taken  by  them  from  the  town  oflScers, 
constituted  a  covenant  on  the  part  of  the  town  for  the  pay- 
ment to  them,  at  the  expiration  of  their  lease,  of  the  value  of 
the  improvements  put  by  them  on  such  leased  premises. 

Ko  provision  for  such  payment  is  contained  in  the  lease 
executed  by  the  town  to  the  plaintiffs ;  and  if  any  liability 
exists  therefor,  it  must  be  such  a  one  as  may  be  implied  from 
the  terms  of  the  resolution  alone.  No  express  provision 
relating  to  the  subject  is  inserted  therein  except  that  when 
such  lands  are  leased  to  one  wlio  was  not  fonnerly  a  lessee 
thereof,  the  new  lessee  shall  pay  the  former  one  a  compensa- 
tion for  existing  improvements  at  a  rate  provided  for.  No 
absolute  liability  is  assumed  thereby  by  the  town  except  the 
duty  of  specifying  the  new  lessee's  liability  in  the  notice  to 
be  given  for  the  leasing  of  the  lands.  This  could  not  be  con- 
strued as  anything  more  than  a  covenant,  that  in  the  event  of 
a  further  lease,  the  town  would  take  measures  to  cause  the 
new  tenant  to  pay  the  former  tenant  for  improvements. 

There  is  no  obligation  imposed  on  the  town  to  lease  them 
again,  and  it  is  entirely  at  liberty,  under  such  a  covenant,  to 
refuse  to  lease  again  and  dispose  of  the  lands  otherwise 
according  to  its  discretion     Even  if  any  covenant  could  be 
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implied,  it  is  quite  evident  that  the  condition  upon  which  it 
is  made  to  depend,  of  a  new  lease  to  another  party,  has  never 
occurred,  and  no  breach  of  its  obligations  could  have  taken 
place. 

A  further  difficulty  in  the  way  of  any  claim  to  an  interest 
in  the  land,  growing  out  of  the  resolution  of  1871,  arises  out 
of  the  efifect  of  a  judgment  in  an  action  of  ejectment  for 
these  lands,  brought  by  the  town  against  these  plaintiffs  in 
July  1883,  and  which  resulted  in  favor  of  the  town  in  Feb- 
ruary, 1884,  over  a  year  before  this  action  was  commenced. 
This  judgment  remains  unappealed  from,  and  unreversed,  and 
is  conclusive  against  any  claim,  on  the  part  of  the  plaintiffs  to 
any  right  of  possession  in  the  lands  in  question,  antedating 
the  rendition  of  such  judgment. 

If  any  right  existed  in  the  plaintiffs  to  retain  possession 
of  such  lands,  to  compel  the  satisfaction  by  the  town  of  their 
claim  for  improvements,  or  for  any  other  purpose,  they 
were  bound  to  assert  it  in  defense  of  the  action  of  ejectment, 
and  not  having  done  so,  have  lost  the  right  to  make  such  a 
claim  in  this  action. 

We  have  been  unable,  from  any  point  of  view,  to  discover 
any  right  or  interest  which  the  plaintiffs  have  in  the  lands  in 
question. 

Granting,  even,  that  the  statute  creates  an  absolute  prohibi- 
tion upon  the  supervisor  and  trustees,  from  selling  and 
conveying  these  lands  in  the  manner  attempted  by  the  town, 
it  does  not  follow  that  the  plaintiffs  are  entitled  to  invoke  it« 
enforcement.  The  right  to  enforce  such  prohibition  by 
action  can  belong  only  to  a  party  who  has  some  right  or 
interest  in  the  property,  which  may  be  prejudiced  by  the 
action  of  the  town. 

Whoever  may  be  aggrieved,  it  is  quite  clear  that  the  plain- 
tiffs were  not  residents  of  the  town,  and  have  no  interest  in 
the  subject  of  the  action  which  is  to  be  affected  thereby. 

The  order  should,  therefore,  be  affirmed. 

All  concur. 

Order  affirmed. 
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jlifl  ^t|    Thomas  MoCraith,  Respondent,  v.  The  National  Mohawk 

Valley  Bank,  Appellant. 

D.  conveyed  certain  premises  to  plaintiff  by  warranty  deed,  receiving  a 
mortgage  thereon  for  part  of  the  purchase-money.  There  were  at  the 
time  two  mortgages  on  the  premises,  one  owned  by  defendant.  Plain- 
tiff paid  the  amomit  of  his  mortgage  before  due  to  defendant,  who  then 
held  it  as  collateral  security  for  obligations  of  D,  in  consideration  of  an 
oral  agreement  on  its  part  to  release  the  premises  from  its  mortgage, 
and  to  procure  a  release  of  the  other  mortgage.  It  released  its  own, 
but  did  not  procure  a  release  of  the  other,  which  was  subsequently 
foreclosed  and  the  premises  sold  In  an  action  to  recover  damages  for 
a  breach  of  the  agreement,  hM,  that  it  was  not  withm  the  statute  of 
frauds,  as  the  undertaking  of  defendant  was  original,  not  collateral, 
nor  was  it  a  contract  for  the  sale  of  lands  or  an  mtercst  therein;  also 
that  the  contract  was  not  tiUra  vires. 

The  court  charged  the  rule  of  damages  to  be  the  value  of  the  land  at  the 
time  of  the  foreclosure  sale,  unless  from  the  evidence  it  could  be  seen 
that  the  promised  release  could  have  been  procured  for  a  less  simi;  in 
which  case  that  would  be  the  measure  of  damages     Held,  no  error. 

(Submitted  January  20,  1887;  decided  March  1,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  September  15, 1885,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  an  agreement. 

On  the  1st  day  of  January,  18Y6,  J.  M.  Dygert  conveyed  to 
plaintiff  by  warranty  deed  certain  premises  for  the  considera- 
tion of  $1,500,  in  part  payment  of  which  plaintiff  gave  back 
to  Dygert  a  mortgage  of  $1,363.81.  There  were  two  prior 
mortgages  on  the  property,  the  first  one  of  which  was  held  by 
the  defendant  and  the  other  by  Myers  &  Rasbach.  The 
plaintiff,  before  his  mortgage  became  due  and  on  the  22d  of 
July,  1876,  paid  the  amount  thereof  to  the  defendant.  The 
defendant  then  had  possession  of  the  mortgage.  The  claim  of 
the  plaintiff  was,  and  the  jury  in  substance  found,  that  the 
defendant  then  had  an  interest  in  the  mortgage,  holding  it  as 
collateral  security,  that  plaintiff  paid  it  at  the  request  of 
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and  on  the  promise  of  the  defendant,  that  it  would  release 
the  premises  from  defendant's  mortgage,  and  would  also 
procure  for  plaintiff  a  release  of  the  other  mortgage.  The 
defendant  afterward  gave  to  plaintiff  a  release  from  its  mort- 
gage, but  did  not  procure  a  release  of  plaintiff's  premises 
from  the  other,  which  was  foreclosed  and  the  premises,  with 
others,  sold  thereon  about  the  9th  of  February,  1879.  The 
court  charged  on  the  question  of  damages,  in  substance,  that 
the  rule  of  damages  was  the  value  of  the  property  at  the  time 
of  the  foreclosure  sale,  except  that  if  from  the  evidence  the 
jury  could  see  that  plaintiff  could  have  procured  a  release  for 
a  less  sum  than  the  value,  then  that  sum  would  be  the 
measure  of  damages. 

Amos  II.  PresooU  for  appellant.  Every  special  promise 
to  answer  for  the  debt,  default  or  miscarriage  of  another 
person  is  void.  {MaUory  v.  GilleU,  21  N.  T.  412  ;  Brovm 
V.  Weber,  38  id.  187 ;  Pfeifer  v.  AdleVy  37  id.  164 ;  Dnffy  v. 
Wench^  42  id.  243 ;  Belknap  v.  Bender,  75  id.  446 ;  Durcmd 
V.  Curtissy  57  id.  7 ;  Kingdey  Balcom,  4  Barb.  131.)  The 
defendant  had  no  right,  authority  or  power,  under  its  charter, 
to  make  any  such  agreement  as  was  proved  in  the  case; 
it  is  in  violation  of  section  8  of  the  National  Currency  Act. 
{Nat.  Bit.  of  G.  V.  WeUs,  79  N.  T.  499  ;  .N.  T.  S.  L.  <&  T. 
Co.  V.  Helmer,  77  id.  64 ;  Bk.  of  Gen.  v.  Bostwick,  71  id. 
161;  Bk.  of  Rock.  v.  Pieraon,  31  Am.  841;  Fowler  v. 
Scully,  72  Penn.  456 ;  Weckler  v,  Bk.  of  Hagerstovm,  20 
id.  95.)  No  action  can  be  maintained  to  recover  back 
any  of  the  money  paid  by  the  plaintiff,  because  the  defend- 
ant had  never  received  any  of  it.  {Pratt  v.  Short,  79  N.  T. 
437.)  The  defendant  has  not  reaped  the  benefits,  or  had 
any  *  benefit  whatever  from  any  contract  with  the  plaintiff, 
and  a  plea  of  vltra  vires  can  be  interposed  against  one  who 
has  contracted  with  it.  {Rider  L.  Raft  Co.  v.  Roa<:h,  97 
K  T.  378.) 

Smith  dk  Steele  for  respondent.     The  undertaking  of  the 
defendant  was  original  and  not  collateral.     {Prime  v.  Koehler, 
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77  N.  Y.  91;  Ely  v.  McKnigkt,  30  How.  97;  TaUrrum  v. 
BresUvy  65  Barb.  369 ,  AUm  v.  Eighmiey  14  Hun  559  ;  Barry 
V.  BaTisarrij  12  N.  Y  462;  Sanders  v.  QiUeapie^  69  id.  250; 
Barker  v.  Bradley^  42  id.  316;  MaUaryy.  GMeU^  21  id. 
412.)  The  claiui  of  the  defendant,  to  retain  the  money  paid 
by  the  plaintifE  withoat  performance  on  its  part,  is  condemned 
by  the  law  as  a  fraud  greater  than  that  which  the  statute  was 
intended  to  prevent.  {Byan  v.  Dox^  34  N.  Y.  307 ;  Wheeler 
V.  Reynolds^  66  id.  227 ;  Levy  v.  Brushy  46  id.  589 ;  Rice  v. 
Peet,  15  John.  502 ;  OiUeit  v.  Maynard,  5  Johns.  85 ;  Day 
V.  N.  Y.  a  R.  R.  Go.,  51  N.  Y.  583.)  The  bank  had  power 
to  make  this  contract.  (Bk.  of  Vergennes  v.  Warren,  7  Hill, 
94.)  The  bank  ratified  the  acts  of  its  cashier  by  accepting 
and  appropriating  the  money  and  executing  the  release  of  its 
mortgage,  and  if  the  defendant  now  alleges  that  at  the  time 
of  making  the  contract  it  had  no  power  to  perform,  or  that 
the  contract  is  ultra  vires,  it  is  not  the  plaintiflPs  fault,  and 
the  defendant  should  refund  the  money.  (Thomas  on  Mortg. 
294.)  In  this  case  the  covenant  was  not  to  pay  the  mortgage, 
but  to  procure  a  release  of  it  as  to  the  plaintiff's  lot,  and  the 
consideration  has  been  paid  by  the  covenantee.  {Deyo  v, 
Waggoner,  19  Johns.  441.) 

P^r  Curiam.  There  was  a  conflict  of  evidence  as  to  the 
circumstances  under  which  the  bank  took  the  plaintiff's  mort- 
gage. It  was  claimed,  on  the  part  of  the  plaintiff,  that  the 
bank  held  it  as  collateral  security  for  certain  obligations  held 
by  the  bank  against  Dygert,  and,  therefore,  that  it  had  an 
interest  in  the  security,  when  it  was  paid  to  the  bank  by  the 
plaintiff.  The  bank,  on  the  other  hand,  insisted  that  it  held 
the  mortgage,  simply  as  the  custodian  of  Dygert,  for  the 
simple  purpose  of  receiving  payments,  which  might  be  made 
thereon  by  the  plaintiff.  This  issue  was  sharply  contested, 
and  was  found  by  the  jury,  against  the  defendant.  So,  also, 
there  was  a  conflict  of  evidence,  as  to  the  verbal  agreement, 
alleged  by  the  plaintiff,  to  have  been  made  by  the  defendant, 
through  its  cashier,  with  him,  to  the  effect  that  if  the  plaintiff 
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would  pay  the  mortgage  to  the  bank,  the  bank  would  release 
its  mortgage  on  the  plaintiflE's  lot,  and  would  also  procure  for 
the  plaintifE  a  release  of  the  Hasbach  and  Mjers  mortgage. 
This  issue,  also,  the  jury  found  against  the  defendant,  and  in 
favor  of  the  plaintiff. 

The  findings  of  the  jury,  upon  these  issues,  are  not  unsup- 
ported by  evidence,  and  this  court  cannot  review  their  decision 
on  the  facts.  Upon  the  findings  of  the  jury,  there  was  ample 
consideration,  for  the  agreement  of  the  bank,  to  procure  a 
release  of  the  Rasbach  and  Myers  mortgage.  It  must  be 
assumed  that  the  plaintiff  paid  his  mortgage  to  the  bank  before 
maturity,  upon  the  faith  of  the  promise  of^  the  bank.  He 
thereby  changed  his  position,  and  did  what  he  was  under  no 
obligation  to  do.  The  agreement  was  not  within  the  statute 
of  frauds.  The  undertaking  of  the  bank  was  original,  and 
not  collateral.  (Prime  v.  Koehler^  77  N  Y.  91 ;  Milks  v 
Ricky  80  id.  269,  and  cases  cited.)  Nor  was  it  a  contract  for 
the  sale  of  lands,  or  of  any  interest  in  lands.  We  are  also 
of  opinion  that  the  contract,  on  the  part  of  the  bank,  was  not 
vltra  vires.  The  bank  had  an  interest  in  securing  payment 
of  its  obligations  against  Dygei-t.  The  arrangement  with  the 
plaintiff  was  an  ordinary  business  transaction,  and  within  the 
usual  powers  of  a  business  corporation,  and,  although  an 
agreement  by  a  bank  to  procure  a  release  of  a  mortgage 
held  by  a  third  person  is  not  primarily  an  agreement  relating 
to  banking,  yet  when  made  to  secure  payment  of  a  debt  due 
to  the  bank  it  cannot  be  said  to  be  foreign  to  the  purposes,  or 
beyond  the  powers  of  the  corporation.  We  think  there  was 
no  error  in  the  rule  of  damages.  The  opinions  in  the  court 
below  are  full  and  quite  satisfactory  upon  all  the  points 
involved,  and  further  elaboration  is  unnecessary. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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124  oooj    Gazbna  C.  Jones,  Respondent,  v,  Ida  V.  Fl*em:ino  et  al., 

Appellants. 

In  an  action  to  recover  dower  it  appeared  that  plaintiff,  during  the  life- 
time of  her  husband,  who  had  been  declared  a  lunatic,  and  a  committee 
of  his  estate  appointed,  entered  into  a  contract  with  the  committee  and 
the  children  of  her  husband,  and  executed  to  them  a  deed,  by  which,  m 
consideration  of  the  receipt  by  her  of  about  one-third  of  her  husband's 
property,  she  released  all  interest  in  his  estate,  including  "  her  inchoate 
right  of  dower  (if  any  exists),  of,  in  and  to  any  and  all  real  estate," 
and  also  covenanted  at  any  future  time,  on  demand,  to  execute  all 
necessary  deeds,  releases  or  tranfers,  to  carry  out  the  intention  of 
the  parties,  "namely,  the  full  and  perfect  release  "  of  her"  mchoate 
and  other  rights  in  the  property"  of  her  husband,  which  she  had 
or  might  have  at  the  time  of  the  death ,  and  she  also  covenanted  not 
to  make  any  claim  therefor  on  the  death  of  her  husband  Held, 
that  plaintiff  was  not  entitled  to  dower  ;  that  there  was  under  the 
agreement  and  within  the  meaning  of  the  Revised  Statutes  (IR  S.  741, 
§§  12,  18,  14),  a  pecuniary  provision  made  in  lieu  of  dower;  and,  as 
plaintiff  had  retained  that  provision  and  never  offered  to  return  it. 
she  must  be  deemed  to  have  elected  to  keep  it  in  lieu  of  dower 

Also  Tield,  that  while  the  agreement  and  deed  did  not  operate  as  a  present 
release  of  her  inchoate  right  of  dower,  as  under  the  agreement  she 
received  a  separate  estate,  it  was  obligatory  upon  her,  and  she  was  bound 
to  release  her  dower  ;  that  it  was  immaterial  that  defendants  did  not 
then  own  the  land  in  which  dower  is  claimed;  that  they  were  com 
petent  to  make  a  contract  for  the  benefit  of  the  land  when  their  interest 
should  come  into  existence. 

Jones  V.  Fleming  (37  Hun,  227)  reversed. 
(Argued  January  26.  1887  ;  decided  March  1,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  November  10,  1885,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee.     (Reported  below  37  Hun,  227  ) 

The  nature  o^  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Denis  O'Brien  for  appellants.  The  plaintiff  was  not  entitled 
to  recover  dower  in  this  action.  {Payne  v  Becker^  87  N.  Y. 
157,  Gerard's  Titles,  157,  3  N  Y  R  S  [7th  ed.]  2197,  §  1 ; 
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Crqpaey  v.  Ogden^  11  N.  Y.  228 ;  Amory  v.  Amoryy  6  Robt. 
514;  Smith  v.  Woodwarth,  44  Barb.  198.)  The  plaintiflPs 
marriage  to  Jones  would  have  been  void  at  common  law,  and 
also  under  oar  statutes  prior  to  the  Revised  St-atutes  of  1829. 
(1  Black's  Com.  436;  2  Kent's  Com.  80;  Williamson  v. 
ParisieUy  1  Johns.  Ch.  389.)  The  only  efifect  of  chapter  24, 
Laws  of  1788  (1  R.  L.  113),  was  to  relieve  the  wife  from  the 
penal  consequences  of  bigamy.  (  WiUtai7is(m  v.  Parisier*,, 
1  Johns.  Ch,  389 ;  Jackson  v.  Clwvo^  18  Johns.  346  ;  1  Bishop 
on  Divorce,  §  299.)  The  plaintiff  is  not  entitled  to  dower, 
unless  the  provisions  of  the  Revised  Statutes  render  her 
subsequent  marriage  valid,  until  sentence  of  nullity  shall  be 
passed  for  all  purposes.  This  can  only  be  done  by  distinct 
and  positive  legislation.  (3  R.  S  [7th  ed.]  2332,  §§  5,  6 ;  3  R. 
S  [6th.  ed.]  153,  §§  33,  36^  Code  Civ.  Pro.,  §§  1743,  1745; 
Appleton  V.  Warner,  51  Barb.  271 ;  3  N.  Y.  R.  S.  [6th  ed.] 
154,  §  37 ;  Williamson  r.  Parisien,  1  Johns.  Ch.  389 ;  4  Bl. 
Com  163 ; .  Jackson  v.  Claw^  18  Johns.  346.)  The  fact 
that  the  marriage  may  be  annulled  by  decree  of  the  court 
does  not  give  it  any  validity  until  decree  is  made.  All  the 
provisions  read  together  result  m  the  conclusion  that  noth- 
ing was  intended  further  than  to  give  the  children  limited 
succession  to  property,  and  to  extend  immunity  from 
punishment.  {Spicer  v.  Spicer^  16  Abb.  Pr.  [N.  S.]  112.) 
As  the  widow  of  Firth,  plaintiff,  at  his  death,  was  entitled 
to  dower  in  his  estate,  and  this  is  so,  notwithstanding  she 
might  not  have  obtained  a  divorce  for  his  adultery.  (  Wait 
V.  Wait^  4  N.  T.  95 ;  Van  Voorhis  v.  BrintnaU^  23  Hun, 
263,  86  N.  T.  18;  Savage  v.  Crill,  19  Hun,  4;  Schiffer 
V.  Prxiden,  7  J.  &  S.  167,  174  ;  Pitts  v.  Pitts,  52  N.  Y.  593.) 
An  inchoate  right  of  dower  is  a  subsisting  and  valuable 
interest  possessing  a  pecuniary  value  which  is  susceptible  of 
estimation.  Although  it  is  not  complete  or  consummated  until 
the  death  of  the  husband,  it  is,  nevertheless,  a  present,  certain 
and  vested  interest.  {Steele  v.  Ward,  30  Hun,  555 ;  Simar  v. 
Canaday,  53  N.  Y.  298 ;  Doty  v.  Baker,  11  Hun,  222 ;  Oar 
lock  v  Strong,  3  Paige,  440  ;   Yowng  v.  Carter,  1  Abb.  [N.  C  J 
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136,  note ,  Pameroy  v  Pomcroy^  64  How.  Pr.  228  ;  WitOums 
V.  8hack,  24  id.  328 ,  Douglas  v.  Douglas^  11  id.  406 ;  Bab- 
cock  V.  Babcocky  63  How.  Pr.  97,  Mathewa  v.  Duryea^  4 
Keyes,  525  ;  Mills  v  Van  Voorhies,  20  N  Y.  412 ;  PayM 
V.  Becker^  87  id.  153 ,  Pope  v.  Meade^  99  id.  201 ;  Toimgs 
V.  Carter,  10  Huu,  194  ^  Foster  v.  Foster^  5  id.  657 ;  Strong 
V.  CZ^m,  12  Ind.  37  ,  /^o^fer  y  Meretty  7  Ire.  Eq.  Cas.  [N.  C  ] 
152;  ComM  v.  iri&<?7i,  21  Ark  62  ;  Jachaway  v.  McGarrat, 
id.  347.)  It  is  rot  such  a  present  interest  before  his  death 
as  is  the  subject  of  a  conveyance,  because  it  does  not  ripen 
into  an  estate  until  that  event  takes  place.  {Marvin  v.  Smithy 
46  N.  T.  571,  575;  Hamrnmid  v.  Pennock^  61  id.  158; 
EVmmdcyrfy.  Lockwood,  57  id.  322,  325,  330,  MaU<meyY. 
Horany  49  id.  112,  119,  Merck.  Bk,  v.  Thomson,  55  id.  8^ 
OiUigan  v.  Swift,  7  Week  Dig  116  ;  Croach  v.  Ingraham^ 
13  Pick.  23  ,  Thompkins  v.  Fonda,  4  Paige,  448  ;  Savage  v. 
Crill,  19  Hun,  4 ;  80  N.  Y  630  ;  Chicago  D.  Co.  v  McKmzie, 
49  111.  289,  294 ;  1  Wash,  on  Real  Property  [4th  ed,]  307 ; 
Harriman  v.  Oray,  49  Me.  537 ;  Robinson  v.  Bates,  3  Met. 
40 ,  Pvsiley  v.  Bennett,  1 1  Mass.  298 ;  Stover  v.  Fycleshimer, 
3  Keyes,  620 ;  46  Barb.  84 ,  2  Story's  Eq.  §  1040  h  ;  Field  v. 
Mayor,  etc.,  6  N.  Y.  179 ,  Johnson  v.  Williams,  63  How  Pr 
233 ;  2  Spencer's  Eq  852,  853,  854,  865 ;  Fonblanque's  Eq. 
213 ;  Lawrence  v.  Bayard,  7  Paige,  70 ;  Buckley  v.  New- 
land,  2  P  Wins.  182 ;  Ilobson  v.  Treoor,  id.  191  i  Hyde  v. 
White,  5  Simons,  524 ;  Howard  v.  7b<?^,  2  id.  182 ;  Lyde  v. 
Fmn,  1  M.  &  K.  683.,  3  Pomeroy's  Eq.  §  1287;  MiOer  v. 
Em<ins,  19  N.  Y.  384.)  The  heirs  of  Jones  were  the  inter- 
ested parties,  and  as  the  transaction  was  between  them  and 
plaintiff  the  estoppel  was  mutual.  {Fitzgerald  v.  Quann,  33 
Hun,  655;  Brown's  Legal  Maxims  [6th  ed.]  133  M.  118.) 
This  action  was  properly  brought  in  the  name  of  Jones,  by 
his  committee,  under  the  direction  of  the  court.  (3  R.  S. 
[6th  ed.]  449;  Code  Civ.  Pro.,  §§  449,  1745 ;  Laws  ot  1845, 
chap.  112,  §  2;  McKillip  v.  McEilLip,  8  Barb.  552;  Burnett 
V.  Bookstaver,  10  Hun,  481 ;  Lane  v.  Sch&rm&rharn,  1  Hill, 
97;  Petrie  v.  Shoemaker,  24  Wend.  85,  Field  v  Fowler,  2 
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Hnn,  400;  Perry  v.  Perry ^  2  Paige,  501;  Wightma/n  v. 
Wig/dman,  4  Johns.  Ch.  343;  Ferlat  v.  Gcjoriy  1  Hopk.  478 ; 
Partmxmtk  v.  Portsmouth,  3  Eng.  Ecc.  154  ;  1  Hagg  335 ; 
PameU  v.  Pamell,  2  id.  [Consistory  Kep.]  169 ;  Morrison 
V.  Morrison,  Ct.  of  Arches,  1745 ;  Brost  v.  Bowermcm,  id. 
FeVy  22  [1790] ;  Crump  v.  Morgan,  3  Ir.  [N.  C]  Eq.  91 ; 
Broum  v  Westbrook,  27  Ga.  102;  Mtms  v  Mim^s,  33  Ala. 
98 ;  Shelford  on  Lun.  448,  449,  456 ;  2  Bish.  on  Mar.  &  Div. 
§  307 ;  Mordaunt  v.  Mordaunt,  2  L.  R.  [P.  &  D.]  109 ; 
Homcock  V.  Pea^ty,  1  L.  R.  335  ;  Appleton  v.  TTa/Ti^,  51  Barb. 
270 ;  Savage  v.  CriU,  19  Hun,  4 ,  80  N.  T.  630.)  If  the  release 
of  dower  executed  by  plaintiff  was  not  effective,  as  such,  she  was 
estopped  by  her  covenants  from  claiming  dower.  {Miller  v. 
Ernans,  19  N  Y.  885,  390 ;  Moore  v.  Littel,  41  id.  66 ; 
Sedgwick  v  Stanton,  14  id.  289  ;  Durgvn  v.  Ireland,  id.  322 ; 
Zoghaum  v  Parker,  66  Barb.  341,  344 ;  Fowler  v.  Callan, 
4  Civ.  Pro.  Rep.  413;  Sparrow  v.  Kingman,  1  N.  T.  246, 
247;  Esterhrook  v  Savage,  21  Hun,  153 ;  Jackson  v.  Murray^ 
12  Johns.  202;  Jackson  v  ^t^^/,  1  Johns.  Cas.  81 ;  7^*15  v. 
Munson,  57  N  Y  97;  Z?^^/*^  v  McCormick^  57  id.  311; 
Pelletrau  v.  Jackson,  11  "Wend.  120,  121 ;  Stover  v.  Eycle- 
shimer,  3  Keyes,  620  ;  46  Barb.  84  ,  J.t^^m  v  Aheam,  61  N. 
Y.  7;  Ja^k^on  v.   Fa/i  Dei^heyden,  17  Johns.  167;  Marvin 

V  Smith,  46  N.  Y.  574,  575 ,  Anderson  v.  Mather,  44  id. 
250 ;  Bodine  v.  Killeen,  53  id.  93 ;  Pe7in,  Coal  Co.  v.  Blake, 

85  id.  227 ;  Duigens  v.  Clancy,  67  Barb.  566 ;  Treman  v. 
ulZfen,  15  Hun,  550;  aS.  C.  84  K  Y.  354;  Z?(37i«Ze7«  v.  /S/W/i, 
19  Hun,  564 ;    Whyton  v.  Snyder,  88  N.  Y.  299 ;  Cashman 

V  Henry,  75  id.  103 ;  Tiemeyer  v.  Tumquist,  85  id.  516 ; 
Harrington  v.  Robertson,  71  id.  280 ;  Acldey  v.  Westervelt, 

86  id  448 ;  Bigelow  on  Estoppel  [2d  ed.]  387 ;  Cba?  v.  James,  45 
N.  Y  558 ;  Cbo/5:  v.  J?oft,  48  id.  275  ;  Vosbv/rgy.  Huntington, 
15  Abb.  Pr.  254 ;  Jackson  v.  Hotchhiss,  6  Cowen,  401 ;  Jackson 

V  i^<?ar,  7  Wend.  401 ;  Marie  v.  Garrison,  13  Abb.  [N.  C] 
210,  309 ;  Hermons  Law  of  Estoppel,  §  338 ;  McMicken  v. 
Perrie,  18  U  S.  507.)  Post-nuptial  agreements  between 
husband  and  wife,  though  void  at  law,  will  be  enforced  in 
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equity.  {Foster  v.  Foster^  5  Hun,  557  ;  Shepa/rd  v.  Shepardj 
7  John,  Ch.  57;  2  Story's  Eq.,  §§  1368,  1372;  Mahon  v. 
JShnith,  60  How.  Pr.  385 ;  Syracme  Plow  Co.  v.  Wi/ng^  20 
Hun,  206;  S.  C.  85  N.  Y.  421 ;  CalkiTia  v.  D/ng,  22  Barb. 
97 ;  Wallace  v.  Baasett^  4.1  id.  92 ;  Magee  v.  Magee^  67  id. 
487 ;  AUm  t.  Offerell,  64  How.  Pr.  380 ;  Carson  v.  Murray^ 
3  Paige,  483;  Reed  v.  Gannon,  50  N.  Y.  345;  Dupre  v. 
-ff(3in,  7  Abb  [N  C]  256;  Deshrough  v.  De^ough,  29 
Hun,  593;  ^ai^r  v.  Ba/mey^  8  Johns.  72;  Shelthar  v. 
Gregory,  2  Wend.  422;  Mercein  v.  People,  25  id.  100; 
4Z/5^7i  V.  Affleck,  64  How.  Pr  380 ;  Thomas  v.  Brown,  10 
Ohio  St.  247 ;  Garlick  v.  Strong,  3  Paige,  440 ;  Evcms  v.  Evans, 
3  Yeates  [Penn.]  507  ;  Campbell  v.  Hammstt,  2  "Week.  Dig. 
204 ;  i?<zy  V.  Tr<9«^,  2  Edw.  Ch.  594 ;  Townsend  v.  Townsend, 
2  Sand.  713, 714 ;  Livingston  v.  Livingston,  2  Johns.  Ch.  537 ; 
Carson  v.  Murray,  3  Paige,  483.)  If  an  agreement  to  release 
dower  is  fairly  made  and  acted  upon,  equity  will  treat  it  as 
valid,  or  hold  the  party  asserting  the  right  estopped,  for 
the  purpose  of  preventing  mjustice.  {Dunkup  v.  Thomas, 
28  N.  W.  Rep,  637;  Nelson  v.  EoUy,  50  Ala.  3;  Johnr 
son  V.  Montgomery ^  51  111.  185,  Farron  v  Farron,  1 
Del  Ch.  457;  Yaney  v.  Smith,  2  Retc.  [Ky.]  408;  Grant 
V.  Parkham,  15  Vt.  649 ;  Simpson's  App.,  8  Penn.  St. 
199.)  The  transaction  was,  in  effect,  an  agreement  to  sell 
and  transfer  to  the  defendants  when  they  should  become 
the  owners  of  the  pit)perty,  any  right  of  dower  that  the 
plaintiff  should  then  have  in  the  property  as  such,  it  was 
a  valid  contract  and  may  be  enforced  against  the  plaintiff. 
{Gashmxin  v.  Henry,  75  N.  Y.  103  ;  Crisfield  v.  Ba/nks,  24 
Ilun,  159  ;  Tiemeyer  v.  Tumquist,  85  N.  Y.  516;  Martin 
V  Roberts,  30  Hun,  255 ;  Williamson  v.  Duffy,  19  id.  312 , 
Harrington  v.  Robertson,  71  N.  Y.  280;  Speck  v.  Gumee, 
25  Hun,  644 ;  Prevot  v.  Lawrence,  51  N.  Y.  219 ;  Ackley  v. 
Weste7*velt,  86  id.  448 ;  Sar.  Co.  Bk.  v.  Pruyn,  90  id.  250; 
Whiton  v.  Snyder,  88  id.  299 ;  Muller  v.  Piatt,  31  Hun, 
121 ;  Yrooman  v.  Turner,  8  id.  78 ;  WiUsey  v.  Hutchins,  10 
id.  502 ;  ScoU  v.   Otis,  25  id.  33 ;  Anderson  v.  Mather,  44 
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N.  Y.  250;  'Bodme  v.  KiUeen,  63  id.  93;  Ha/rrmgton  v. 
Rolerison^  71  id.  280  j  Payne  v.  Becker^  87  id.  163 ;  Pope 
V.  Meady  99  id.  201 ;  Strong  v.  Glem^  12  Ind.  39  ;  Pott^  v. 
EvereU,  7  Ire.  Eq.  Cas.  [N.  C]  152 ;  Cornell  v.  Wilson,  21 
Ark.  62;  Jackaway  v.  McOm^raM,  id.  347;  xS5ot;<3r  v. 
Eycleshimer,  3  Keyes,  620;  aS.  (7.,  46  Barb.  84;  2 
Story's  Eq.  §  1040 J;  Fonblanque's  Eq.  213;  3  Pome- 
roy's  Eq.  §  1287;  2  Spence's  Eq.  852.  853,  854,  866; 
Lavyrence  v.  Bayard,  7  Paige  70 ;  Field  v.  Mayor,  etc.,  6  N. 
Y.  179 ;  Johnson  v.  WiUxoms,  63  How.  Pr.  233 ;  Miller  v. 
Emans,  19  N.  Y.  384 ;  4  Kent's  Com.  261 ;  3  K.  8.  [7tli  Ed.] 
2175,  2176,  2178,  §§  9,  10,  11,  13,  35 ;  Freernmi  v.  Freeman, 
43  N  Y.  34 ;  Famll  v.  Roberts,  50  id.  222  ;  Cra/ry  v.  Smith, 
2  id  60  j  Pa/rsell  v.  Stryker,  41  id.  480 ;  Sherman  v.  4&^#, 
27  Hnn,  331 ,  BenneU  v.  Ahrams,  41  Barb.  619 ;  WUliston 
V  WtUtston,  id.  635;  Yiam/  v.  Ferram,,  54  id.  530, 
McClasky  v  Mayor,  etc.  64  id.  310 ;  Johnson  v.  Brooks,  93 
N  Y  337;  Pt?«^  v.  BernheiTner,  31  Hun,  248;  Country- 
7nan  v  i>^i,  13  Abb.  [N.  C]  110;  5r(?w>n  v.  iZa/f,  5 
Paige,  235;  Z<?«^<?  v.  Morey,  57  Barb.  561;  Schroeppel  v. 
Z^(?^^,  40  id.  425 ;  TP^^efcr  v.  Reynolds,  66  N.  Y.  227 ; 
MxOer  v.  ^oZZ,  64  id.  286 ;  Benedict  v.  PA^Zp*,  2  Wky  Dig. 
150.)  Under  the  circuniBt^inces  of  this  case  the  marriage 
between  plaintiff  and  Jones  was,  at  best,  voidable  at  the  elec- 
tion of  either  party,  and  what  was  done  amounted  to  such 
election.  (1  Bishop  on  Mar,  and  Div.  299,  §§  6-9  ;  Clayton  v. 
Warden,  4  N.  Y.  238 ,  3  R.  S.  [7th  ed.]  2331,  §  1 ;  Amory 
V.  Amory,  6  Robt.  515 ;  Lincoln  v.  Lincoln,  id.  525 ;  Crep- 
sey  V.  Ogden,  11  N.  Y.  228 ;  Patterson  v.  Gaines,  6  How. 
[U.  S.]  550 ;  Smith  v.  Woodworth,  44  Barb.  198 ;  Appleton 
V.  Warner,  61  id.  270.)  A  person  seeking  to  rescind  a  con- 
tract must  restore  what  has  been  received  under  it.  {Cohh 
7.  Hatfield,  46  N.  Y.  533 ;  Gould  v.  Cayuga  Co.  Bk.,  86 
id.  75 ;  Dodge  v.  Fearey,  19  Hun,  277 ;  Sinclair  v.  Ifeill,  1 
id.  ^0  ;  Baker  v.  Lever,  6  id.  114 ;  Farrdl  v.  Corbett,  4  id. 
128;  Dows  v.  Oriswold,  id.  560;  Masson  v.  Bovet,  1  Den. 
69 ;  Allen  v.  Affleck,  64:  How.  Pr.  380;  King  v.  Brawn,  2 
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Hill,  485  ;  Zockwood  v.  Barnes^  3  id.  128 ,  Nones  v.  Homer, 
2  Hilt.  116.)  A  set-oflE  will  always  be  decreed  in  equity  when 
necessary  for  the  purpose  of  preventing  injustice.  {Jordan  v. 
Nat  8.  <&  L  Bk.,  74  N.  T.  467, 473,  476 ;  Coffin  v.  McLea/n, 
80  id.  560,  564 ,  Smith  v.  Fulton,  43  id.  419 ;  StiUAoeU  v. 
Carpenter,  2  Abb.  [N  C],  242,  269 ;  Davidson  v.  Alfa/ro, 
80  N.  Y.  660 ;  Hatch  v.  Mayor,  etc.,  82  id,  436,  442 ;  Gay 
V.  Oay,  10  Paige,  370 ;  Sutphen  v.  Fowler,  9  id.  280 ;  Bath- 
gate V.  Hawkins,  69  N,  Y.  533;  Lindsay  v.  Jackson,  2 
Paige,  581.) 

Elon  R.  Brown  for  respondent.  The  plaintiff  in  this  case 
is  within  the  provisions  of  the  statute  relating  to  marriage 
during  the  absence  of  a  living  husband  or  wife,  and  the 
status  thus  acquired  endows  her  in  the  lands  of  her  second 
husband.  (3  R.  S.  [7th  ed.]  2332,  §  6 ;  Cropsey  McKinney,  30 
Barb.  47 ;  Griffin  v.  Bwnks,  24  How,  215  ;  37  N.  Y.,  621 ; 
McCarter  v.  Camel,  1  Barb.  Ch.  463 ;  Shddon  v.  Ferris,  45 
id.  124;  McComb  v.  Wriglvt,  5  Johns.  Ch.  264;  Vallean  v. 
Vallean,  6  Paige,  207  ;  Eagle  v-  Fmmett,  4  Brad.  117,  121 ; 
Jackson  v.  Boneham,  15  Johns.  226;  King  v.  Paddock, 
18  id.  141 ;  Jones  v.  ZolUr,  29  Hun,  551 ;  32  id.  280.)  The 
contract  of  marriage,  if  made  in  good  faith  under  the  circum 
stances  specified  in  the  statute,  carries  dower  as  an  incident  of 
such  marriage.  {Price  v.  Price,  33  Hun,  76;  1  Bish.  Mar. 
and  Div.,  §  114 ;  4  Kent's  Com.  36,  and  notes ;  1  Greenl. 
Cruise,  155 ;  1  Hilliard  [4th  ed.]  138,  §  7.)  The  release  of 
the  plaintiff's  inchoate  right  of  dower  during  the  lifetime  of 
her  husband  does  not  operate  as  a  bar  to  her  recovery  in  this 
action.  (Moloney  v,  Horan,  49  N.  Y.,  Ill,  113 ;  Elm^endorJ 
V.  Zockwood,  57  id.  325;  Mason  v.  Mason,  1  N  E.  Rep'r, 
106 ;  8,  a,  21  Cent,  L.  J.  521 ;  Guidet  v.  Brown,  54  How. 
Pr.  409  ;  Townsend  v,  Tovmsmd,  2  Sand.  S.  Ct.  711 ;  Day 
V.  West,  2  Edw.  Ch.  592  ;  Carson  v.  Murray,  3  Paige,  483, 
503 ;  Grain  v,  Cavanna,  36  Barb.  410 ;  Marvin  v.  Smith,  46 
N.  Y.  571,  574, 575 ;  Innis  v.  Pendleton,  22  Alb.  L.  J.  363 ; 
Mason  v.  Mason,  supra.)     A  married  woman  cannot  bind 


1887.]  Jones  t;.  Flsmino  et  al.  425 

Opinion  of  the  Court,  per  Eabl,  J. 

herself  or  her  heirs  by  estoppel  arising  upon  a  deed  or  upon 
matter  in  '*j?aw."  {Mason  v.  Masonj  supra ;  Dominick  v. 
Michael,  4  Sand.  Sup.  Ct.  423 ;  Mason  v.  Jordxm,  23  Alb. 
L.  J.  579 ;  Douglas  v.  Crug&r,  80  K  Y.  15,  20 ;  Bigelow  on 
Estoppel,  245 ;  Jackson  v.  Vanderheyden,  17  Johns.  167 ; 
UnderhiUy.  Jackson^  1  Barb.  73;  Pdletreau  v,  Jackson^  11 
Wend.  111-119 ;  BarOe's  Petition,  20  Am.  L.  Eeg.  98.) 

Earl,  J.  The  plaintiff  commenced  this  action  to  recover 
dower  in  certain  lands  mentioned  in  the  complaint,  as  the 
widow  of  James  Jones,  deceased,  against  his  children  and 
heirs-at-law.  The  defendants  interposed,  as  a  defense  to  the 
action,  that  at  the  time  of  plaintiff 's  marriage  with  Jones, 
she  had  another  husband  living,  and  also  that  she  had 
released,  and  agreed  to  release,  any  dower  right,  wkich  she 
had  in  the  lands. 

Upon  the  trial,  before  the  referee  appointed  to  hear  and 
determine  the  action,  it  appeared  that  the  plaintiff  was  mar 
ried  to  one  Firth  in  1855 ;  that  she  lived  with  him  as  her 
husband  until  1861,  when  they  broke  up  housekeeping  and 
never  thereafter  lived  together ;  that  in  October,  1875,  claim- 
ing that  Firth  had  absented  himself  from  her  for  more  than 
five  successive  years,  without  being  known  to  her  to  be  living 
during  all  that  time,  she  married  Jones,  and  that  he  died  on 
the  28th  day  of  October,  1880,  seized  of  tlie  lands  in  which 
she  claims  dower. 

The  defendants  gave  evidence,  tending  to  show  that  Firth 
had  not  absented  himself  within  the  meaning  of  the  statute 
(3  K.  S.  [7th  ed.]  2332,  §  6),  for  five  successive  years,  and 
claimed  that  her  marriage  with  Jones  was  therefore  null  and 
void.  They  also  offered  to  prove  certain  proceeding's  insti- 
tuted in  the  Supreme  Court  in  1877,  for  the  purpose  of  hav- 
ing Jones  declared  a  lunatic,  and  for  the  appointment  of  a 
committee  of  his  person  and  estate.  The  records  of  those 
proceedings  show  that  the  jury  summoned  for  that  purpose, 
foimd  him  to  be  a  lunatic  since  the  15th  day  of  June,  1877, 
and  incapable  of  the  government  of  himself  and  the  manage - 
SiCKELS — ^VoL.  LIX.         54 
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ment  of  his  estate;  that  there  was  a  final  order  entered 
February  9,  1878,  confirming  the  inquisition  of  the  jury,  and 
appointing  William  H,  Miller  committee  of  the  person  and 
estate  of  Jones,  and  that  the  committee  qualified  by  giving 
the  requisite  bond.  Those  records  were  objected  to  by  the 
plaintiflf  's  counsel,  as  incompetent  and  immaterial,  and  were 
excluded  by  the  referee.  The  defendants  also  oflEered  in 
evidence  a  petition  dated  February  15,  1878,  by  Miller,  the 
committee,  addressed  to  the  Supreme  Court,  which  alleged, 
among  other  things,  that  while  Jones  was  a  lunatic,  he  was 
induced  by  the  plaintiff  to  deliver  to  her  bonds,  notes  and 
other  choses  in  action,  amounting  in  the  aggregate  to 
$9,000 :  that  she  afterwards  transferred  and  delivered  some 
portions  of  the  property  to  divers  other  persons,  and  that 
she  had  delivered  between  $500  and  $1,000  of  such  property 
to  one  Leavitt,  who  then  held  the  same,  and  prayed  for 
an  order  authorizing  him  to  conmience  an  action  against 
the  plaintiflE  to  annul  her  marriage  with  Jones,  and  also 
actions  against  her  and  Leavitt  and  other  persons,  who 
might  have  any  of  the  personal  property  of  Jones  in 
their  possession,  to  recover  the  same.  They  also  oflEered  in 
evidence  an  order  of  the  Supreme  Court,  made  February  25, 
1878,  authorizing  the  commencement  by  the  committee  of 
the  suits  mentioned  in  the  petition ;  a  summons  and  com- 
plaint in  an  action  wherein  Jones,  by  his  committee,  was 
plaintiflE  and  this  plaintiflE  was  defendant,  to  annul  her 
marriage  with  Jones ;  the  answer  of  the  defendant  in  that 
action ;  a  summons  and  complaint  in  the  Supremo  Court  in 
an  action  by  Jones  by  Miller  as  committee  against  the  present 
plaintiflE,  commenced  March  1,  1878,  which  complaint,  among 
other  things,  alleged  that  Jones  was  the  owner  of  personal 
property  of  the  value  of  about  $3,000 ;  that  his  committee 
was  entitled  to  the  possession  of  the  property,  and  that  she 
declined  to  deliver  the  property  to  the  committee  and  unlaw- 
fully detained  the  same  from  him,  and  demanded  judgment 
for  the  recovery  of  the  property ;  also  the  defendant's  auBwer 
in  that  action,  in  which  she  admitted  that  she  had  possession 
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of  the  property,  but  alleged  that  it  had  been  given  to  her  by 
Jones,  and  that  she  was  the  owner  thereof ;  also  a  summons 
'and  complaint  in  an  action  in  the  Supreme  Court,  by  Miller, 
as  committee  of  Jones  against  Leavitt,  commenced  March  15, 
1878,  which  complaint  alleged  that  Jones  was  the  owner  of 
personal  property  of  the  value  of  $500,  which  the  committee 
was  entitled  to  the  possession  of,  and  that  Leavitt  had  con- 
verted the  same,  and  demanded  judgment  for  the  value 
thereof ;  also  the  answer  of  Leavitt,  which  admitted  that  he 
had  possession  of  the  property,  but  alleged  that  the  same  had 
been  delivered  to  him  by  Mrs.  Jones,  and  that  she  was  the 
owner  thereof ;  also  a  summons  and  complaint  in  an  action  in 
the  Supreme  Court,  by  Miller,  as  committee  of  Jones  against 
one  Standring,  commenced  March  15,  1878,  which  complaint 
alleged  that  Jones  was  the  owner  of  personal  property  of  the 
value  of  about  $4,000,  which  the  committee  was  entitled  to 
the  possession  of ;  that  Standnng  had  possession  of  the  same 
and  declined  and  refused  to  deliver  the  same  to  the  com- 
mittee, and  it  demanded  judgment  for  the  recovery  of  the 
property ;  and  also  the  answer  of  Standring,  in  which  he 
alleged  that  the  property  had  been  left  with  him  by  Mrs. 
Jones  for  safe-keeping,  and  that  the  same  was  owned  by 
her.  The  plaintiff  objected  to  dll  the  evidence  tbus  offered 
as  incompetent  and  immaterial,  and  the  referee  sustained  the 
objection. 

The  defendants  then  offered  in  evidence  an  agreement,  dated 
January  28,  1880,  between  the  plaintiff  of  the  one  part,  and 
Ida  V.  Fleming,  Ellen  A.  Van  Ness  and  Julia  E.  ZoUer, 
described  as  the  only  children  and  prospective  heirs  of  James 
Jones,  a  lunatic,  and  William  H.  Miller,  committee,  of  the 
other  part,  which  recited  and  stated  as  follows :  "  That  whereas 
four  suits  have  been  commenced  and  are  now  pending  in  the 
Supreme  Court,  brought  by  said  committee  against  the  party 
of  the  first  part,  Mrs.  Jones,  and  against  persons  representing 
her  claims  as  follows,  to  wit :  (Here  the  suits  above-mentioned 
are  described),  it  having  been  this  day  agreed  between  the 
parties  that  all  of  the  said  actions  be  discontinued,  and  the 
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same  having  been  discontinued,  the  said  committee  and  said 
three  daughters  of  James  Jones  have  stipulated  and  agreed 
that  of  the  property  involved  in  said  suits  the  sum  of  $3,400 
shall  be  released  to  and  is  hereby  delivered  to  said  Gazena  0. 
Jones,  the  receipt  whereof  is  hereby  confessed  and  acknowl- 
edgedy  and  a  general  settlement  being  made  this  day  between 
all  the  parties  hereto,  now,  therefore,  in  consideration  of  the 
premises  and  of  the  said  $3,400,  duly  paid  to  me,  I  hereby 
release,  transfer,  assign  and  set  over  to  the  said  committee  and 
said  three  daughters  of  said  James  Jones,  all  my  right,  title 
and  interest,  including  my  inchoate  right  of  dower  (if  any 
such  exists)  of,  in  and  to  any  and  all  real  estate  that  said 
James  Jones  had  on  the  12th  day  of  October,  1875,  or  that 
he  has  since  acquired,  and  also  of,  in  and  to  all  his  personal 
estate,  and  of,  in  and  to  any  personal  estate  he  may  own  at  his 
death ;  the  intent  being  to  release  all  right,  inchoate  or  other- 
wise, that  I  have  or  may  have  in  the  estate  of  said  James 
Jones ;  and  in  consideration  of  the  premises  and  of  the  said 
$3,400,  hereby  covenant  and  agree  to  and  with  said  committee 
and  the  three  daughters  of  said  James  Jones  before  named, 
that  at  any  future  time,  on  demand  of  the  parties  hereto,  1 
will  execute  and  deliver  such  further  or  other  deeds,  releases 
or  transfers  as  may  be  necessary  to  perfect  this  arrangement 
and  carry  out  the  intention  of  the  parties  thereto,  namely,  the 
full  and  perfect  release  of  all  my  inchoate  or  other  rights  in 
the  property  of  said  James  Jones,  and  I  hereby  relinquish  to 
said  Miller,  the  committee,  all  rights  that  I  now  have  as  the 
committee  of  the  person  of  said  Jones,  and  agree  to  give  full 
possession  of  the  house  and  premises  where  I  now  am  on 
Monday,  February  2,  1880."  This  was  signed  by  Mrs.  Jones 
and  acknowledged  on  the  same  day.  The  defendants  also 
offered  in  evidence  a  quit-claim  deed,  dated  and  acknowledged 
on  the  same  day,  from  plaintiff  to  the  three  thildren  and  to 
Miller,  the  committee,  in  which  she  released  to  them 
all  her  right,  title  and  interest  in  and  to  all  per- 
sonal property  of  Jones,  that  came  into  her  posses- 
sion  at  any  time  prior  to    the    date    of    the    instrument, 
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except  such  articles  as  were  brought  to  Jones'  house  by  her, 
or  bought  with  her  own  money,  and  she  released,  assigned  and 
transferred  to  them,  and  their  heirs  and  assigns,  all  the  interest 
which  she  had,  or  might  thereafter  have,  including  any 
inchoate  right  of  dower  in  any  land  to  which  Jones,  had  title, 
and  she  also  released  to  the  parties  of  the  second  part,  any 
contingent  interest  in  any  personal  estate  which  Jones  might 
own  at  his  death,  and  she  covenanted  with  the  parties  of  the 
second  part  not  to  make  any  claim  therefor  on  the  death  of 
Jones,  and  that  she  would,  in  the  future,  on  demand  of  any 
one  interested,  make  such  further  deeds,  conveyances  or  trans 
fers,  as  might  be  necessary  to  carry  out  the  true  intent  and 
object  of  the  parties,  namely,  to  release  all  rights,  inchoate  or 
otherwise,  which  she  had,  or  might  have,  in  any  property 
which  Jones  might  have  at  tHe  time  of  his  death,  and  she 
acknowledged  that  the  instrument  was  made  as  a  part  of  the 
general  settlement,  which  appeared  by  the  agreement,  bearing 
even  date  with  the  deed  and  signed  by  her ;  she  also  agreed 
to  give  up  the  possession  of  the  house,  on  and  before  the 
Monday  following,  together  with  all  the  appurtenances  thereto 
belonging.  The  defendants  then  offered  in  evidence  a  stipu- 
lation of  the  respective  attorneys  in  the  four  actions  ij^entioned 
in  the  agreement,  discontinuing  the  same,  without  costs,  as 
against  each  other,  also  dated  January  28, 1878.  The  plaintiff 
objected  to  the  agreement,  the  deed  and  stipulation  as  imma- 
terial and  incompetent,  and  the  referee  sustained  the  objection 
and  excluded  the  evidence.  The  defendants  then  offered  to 
prove  that,  after  the  time  specified  in  the  inquisition  that  Jones 
became  a  lunatic,  the  plaintiff  wrongfully  obtained  from  him 
over  $7,000  worth  of  personal  property,  a  portion  of  which 
she  transferred  to  Standring  and  Leavitt ;  that  an  action  was 
brought  against  her,  in  the  name  of  Jones,  by  his  committee, 
to  set  aside  her  marriage  with  Jones ;  that  actions  were  also 
brought  by  the  committee  of  Jones  against  her,  Standring  and 
Leavitt,  to  recover  the  personal  property  so  obtained  by 
her  from  Jones ;  that  during  the  pendency  of  those  actions  a 
settlement  was  made  between  Miller,  the  committee  of  Jones, 


430  JoNBS  V.  Fleming  et  al.  [March, 

Opinion  of  the  Court,  per  Earl,  J. 

and  all  of  the  children  and  prospective  heirs  of  Jones,  and 
the  present  plaintiff,  whereby  such  actions  were  all  discon- 
tinued, sknd  Miller,  as  such  committee  of  Jones,  and  the 
children  and  prospective  heirs  of  Jones,  paid  to  the  plaintiff 
$3,400,  which  constituted  upwards  of  one-third  of  the  real  and 
personal  property  of  Jones ;  that  the  plaintiff,  in  consideration 
of  the  same,  executed,  and  delivered  the  releases  and  agree- 
ments before  offered  in  evidence,  and  delivered  the  custody  of 
Jones  to  the  committee,  and  thereafter  never  lived  with  him ; 
that  Jones  never  recovered,  and  died  intestate,  and  that  at  the 
time  the  plaintiff  obtained  possession  of  the  personal  property 
he  was,  in  fact,  a  lunatic  The  plaintiff  objected  to  this 
evidence,  as  immaterial  and  incompetent,  and  upon  other 
grounds.  The  referee  sustained  the  objection  and  excluded 
the  evidence.  The  defendants  then  offered  to  prove  that 
Julia  E.  Zoller,  one  of  the  original  defendants,  since  deceased, 
after  the  settlement  before  mentioned,  took  charge  of  Jones, 
her  father,  and  cared  for  and  supported  him  until  his  death, 
on  the  faith  of  the  settlement.  This  evidence  was  also 
objected  to,  and  the  objection  was  sustained  by  the  referee. 

In  his  report  the  referee  found  that  the  plaintiff's  marriage 
with  Jon%8  was  valid,  and  that  she  was  entitled  to  dower  in 
his  estate,  and  judgment  was  entered  in  her  favor  upon  such 
report,  which,  upon  appeal  to  the  General  Term,  was 
affirmed. 

Whether  the  first  husband  of  the  plaintiff  absented  himself, 
without  being  known  to  her,  for  five  successive  years,  within 
the  meaning  of  the  statute,  and  whether,  assuming  that  he 
did  so  absent  himself  and  the  plaintiff  was  thus  lawfully 
married  to  Jones,  she  became  entitled  to  dower  in  his  real 
estate,  her  first  husband  being  alive  at  the  time  of  Jones' 
death,  we  do  not  deem  it  important  to  determine,  as  there  are 
other  plain  reasons  which  constrain  us  to  hold  that  this  most 
inequitable  claim  for  dower  should  be  defeated 

It  is  provided  in  the  Revised  Statutes  (3  R  S-  [7th  ed  ] 
2198,  §  12)  that,  "if  before  her  coverture,  but  without  her 
assent,  or  if^  after  her  coverture  lands  shall    be  given   or 
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assured  for  the  jointure  of  a  wife,  or  a  pecuniary  provision 
be  made  for  her,  in  lieu  of  dower,  slie  shall  make  her  election 
whether  she  will  take  such  jointure  or  pecuniary  provision, 
or  whether  she  will  be  endowed  of  the  lands  of  her  husband, 
but  she  shall  not  be  entitled  to  both  " 

We  must  assume  that  the  facts  which  the  defendants 
offered  to  prove  were  true,  and  must  dispose  of  the  case  upon 
that  basis.  There  was,  therefore,  within  the  meaning  of  this 
section,  a  pecuniary  provision  of  $3,400  for  the  plaintiff  in 
lieu  of  her  dower.  While  it  was  not  made  by  her  husband,  it 
was  made  in  his  behalf  by  his  committee  and  children.  No 
one  has  questioned  that  it  was  legally  made,  and  while  she 
holds  the  property  she  cannot  allege  that  it  was  not  effectually 
made.  This  section  does  not  in  terms  relate  to  a  provision 
to  take  effect  at  the  husband's  death.  Previous  to  the 
married  women's  acts  a  pecuniary  provision  in  lieu  of  dower 
could,  during  coverture,  be  made  for  a  wife  through  the 
intervention  of  trustees  to  take  effect  during  the  life  of  the 
husband  or  at  his  death.  The  property  could  be  placed  in 
the  hands  of  trustees,  so  that  she  could  have  the  benefit  and 
enjoyment  of  it  during  coverture,  or  her  enjoyment  of  it 
could  be  postponed  until  after  her  husband's  death ,  and  in 
either  event,  it  cannot  be  doubted  that  the  provision  made 
came  within  the  purview  of  that  statute.  Since  those  acts, 
the  property  constituting  the  provision  under  this  section 
may  be  transferred  or  secured  to  the  wife  as  her  separate 
estate,  and  whether  the  possession  and  control  of  the  property 
be  at  once  given  to  her,  or  be  postponed  until  her  husband's 
death,  it  is  still  in  every  sense  a  provision  within  the  meaning 
of  this  section. 

If  by  the  word  "  provision  '^  the  law  makers  meant  a  suit- 
able portion  of  the  husband's  estate,  or  a  suitable  provision 
for  the  maintenance  of  the  wife,  or  a  provision  to  operate  at 
the  husband's  death,  then  all  the  three  conditions  are  complied 
with  in  this  case.  This  provision  was  a  suitable  portion  of 
the  husband's  estate ;  the  property  was  placed  in  the  absolute 
control  of  the  wife,  and  hence  could  be  used  for  her  support 


432  Jones  v,  Fleming  et  aL  [March, 

Opinion  of  the  Court,  per  Earl,  J. 

and  maintenance,  and  must  have  been  so  intended  ;  and  aa  it 
was  given  to  her  in  the  form  of  choses  in  action  but  a  few 
months  before  her  husband's  death,  it  may  be  presumed  that 
she  had  it  at  his  death. 

The  two  following  sections  of  the  Revised  Statutes  must 
also  be  noticed.  Section  13  provides  that  "  if  land  be  devised 
to  a  woman  or  a  pecuniary  or  other  provision  be  made  for  her 
by  will  in  lieu  of  her  dower,  she  shall  make  her  election 
whether  she  will  take  the  lands  so  devised  or  the  provision  so 
made,  or  whether  she  will  be  endowed  of  the  lands  of  her 
husband  "  Section  14  provides  that  "  when  a  women  shall  be 
entitled  to  an  election  under  either  of  the  two  last  sections, 
she  shall  be  deemed  to  have  elected  to  take  such  jointure, 
devise  or  pecuniary  provision,  unless  within  one  year  after 
the  death  of  her  husband  she  shall  enter  on  the  lands  to  be 
assigned  to  her  for  her  dower,  or  commence  proceedings  for 
the  recovery  or  assignment  thereof  "  Under  these  sections 
the  widow  may  make  her  election  at  any  time  within  one  year, 
and  if  she  does  not  elect  to  take  her  dower  within  one  year, 
she  will  be  deemed  to  have  elected  the  provision  made  for  her 
in  lieu  of  dower.  But  she  may  elect  to  take  the  provision  at 
any  time,  and  when  she  has  done  so  her  right  to  dower  is 
barred.  Here  the  plaintiflE  kept  the  pecuniary  provision  made 
for  her,  has  never  offered  to  return  it,  still  has  it,  and  must 
tlierefore  be  deemed  to  have  elected  to  take  and  keep  it  in  lieu 
of  dower.  She  cannot  have  both  the  provision  and  dower ; 
and,  therefore,  when  she  began  this  action  within  less  than  two 
months  after  her  husband's  death,  she  had  already  made  her 
election,  and  her  right  to  dower  was  gone. 

But  there  is  still  another  reason  for  barring  plaintiffs  claim 
to  dower  While  under  the  decisions  in  this  State,  the  agree- 
ment and  deed  of  January  28,  1880,  could  not  operate  as  a 
present  release  of  plaintiff's  inchoate  right  of  dower,  yet  she 
was  competent  to  enter  mto  the  agreement  to  execute  a  valid 
release  of  her  dower  after  her  husband's  death.  That  agree- 
ment was  based  upon  an  adequate  consideration.  Three  suits 
were  pending  which  related  to  what  she  claimed  to  be  her 
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separate  estate,  and  they  were  settled  and  discontinued,  and 
Glioses  in  action  valued  at  $3,400,  were  transferred  to  and 
received  by  her  as  her  separate  estate.  Her  agreement  was 
therefore  one  by  which  she  received  a  separate  estate,  and 
related  thereto,  and  therefore  was  binding  upon  her  under  the 
married  women*s  acts,  as  has  been  frequently  held  in  this  and 
other  courts  of  this  State.  {Prevot  v.  Lawrence^  51  N.  T.  219 : 
Herrington  v  Robertson^  71  id.  280;  Caahinan  v  Henry ^  75 
id.  103;  Tiemeyer  v.  Tumquist,  85  id.  516;  Ackley  v. 
Westerveltj  86  id.  448.)  She  received  the  choses  in  action  in 
consideration  of  her  agreement  to  release  to  these  defendants 
her  right  of  dower  after  the  death  of  her  husband,  and  her 
agreement  was  like  the  promise  of  a  married  woman  to  pay 
for  property  which  she  purchases  for  her  own  use,  or  adds  to 
her  separate  estate.  It  is  an  immaterial  circumstance  that  the 
defendants  did  not  then  own  the  land  in  which  dower  is  now 
claimed  or  the  property  which  was  transferred  to  her.  They 
expected  to  be  interested  in  the  land  as  the  heirs  of  their  father, 
and  were  perfectly  competent  to  make  a  contract  f oi  the  benefit 
of  the  land  at  a  future  time  when  their  interest  should  actually 
come  into  existence.  So,  too,  while  they  did  not  actually  own 
the  personal  property,  they  were  so  situated  that  they  were 
able  to  procure  a  settlement  of  the  suits  and  the  transfer  of 
the  property  to  her ;  and  so,  even  if  the  consideration  was  not 
at  the  time  detrimental  to  them,  it  was  beneficial  to  her,  and 
ample  to  sustain  her  agreement  based  thereon.  Certainly,  so 
long  as  she  retains  the  consideration  which  the  defendants 
aided  in  securing  to  her,  she  cannot  repudiate  the  agreement 
for  which  the  consideration  was  furnished. 

We  know  of  no  reason  why  such  an  agreement  should  not 
be  enforced  because  it  relates  to  dower  then  inchoate,  but 
expected  to  be  complete  at  the  death  of  the  husband  when 
the  agreement  was  to  be  performed.  Such  an  agreement  is 
condemned  by  no  public  policy.  A  married  woman  may  bar 
her  right  to  dower  by  a  proper  ante-nuptial  or  post-nuptial 
agreement,  by  accepting  a  provision  made  for  her  in  a  will, 
or  by  joining  her  husband  in  the  conveyance  of  land  in  which 
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her  right  of  dower  is  inchoate.  It  ifi  the  policy  of  the  law 
that  a  wife  shall  not  be  deprived  of  her  dower  except  by  her 
own  consent ;  but  it  leaves  her  absolute  freedom  in  all  the 
ways  above-mentioned  to  bar  her  dower  at  her  own  will  and 
pleasure. 

The  defendants  in  their  answer,  among  other  things, 
demanded  for  relief  specific  performance  by  the  plaintiflE  of 
her  agreement  to  release  her  dower,  and  if  the  evidence 
erroneously  excluded  by  the  referee  had  been  received  they 
would,  if  necessary  for  their  protection,  have  been  entitled  to 
such  relief. 

Our  conclusion,  therefore,  is  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Pbedebiok  E.  Uubbell,  an  infant  by  guardian,  etc.,  Respond* 
ent,  V.  The  Crrv  of  Yonkers,  Appellant. 

Tlaintiff  was  riding  along  one  of  defendant's  streets,  the  road  bed  of 
which  was  thirty  feet  wide,  macadamized  and  in  good  condition.  On 
one  side,  where  the  street  was  graded  up  about  twelve  feet,  there  was 
a  sidewalk  ten  feet  wide,  separated  from  the  road-bed  by  a  curbstone 
eight  inches  high.  There  was  no  fence,  wall  or  other  obstruction  to 
guard  the  outer  edge  of  the  sidewalk.  The  horse  attached  to  the 
wagon  in  which  plaintiff  was  riding  became  frightened  and  com 
menced  to  shy,  and,  spite  of  the  efforts  of  the  driver,-  went  over  the 
.curbstone  and  sidewalk  and  down  the  embankment,  canying  the 
wagon  and  plaintiff  with  him.  In  an  action  to  recover  damages,  for 
injuries  received  by  plaintiff,  it  appeared  that  the  street  had  been  in  the 
same  -condition  since  its  opening,  over  ten  years  before,  and,  so  far  as 
appeared,  no  similar  accident  had  occurred.  Eeld^  that  defendant  was 
not  liable  ,  that  the  accidentwas  one  of  a  class  so  rare,  unexpected  and 
unforeseen,  defendant  could  not  be  charged  with  negligence  for  a 
failure  to  guard  against  it 

Kennedy  v.  Mayor,  etc,  (78  N.  Y.  865),  Macavley  v.  Mayor,  etc,  (iSi7  id 
60.'),  distinguished. 

Also  held,  the  principle  was  not  altered  by  a  provision  in  defendant's 
charter,  giving  it  power,  through  its  common  council,  "to  compel  or 
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cause  the  making  and  repairing  of  raihngs  at  exposed  places  in  the 
streets,  **  that  as  regards  travel  on  the  street  this  was  not  an  exposed 
place. 
HubbeU  V.  City  af  Tonkera  (35  Hun,  349),  reversed. 
(Argued  January  27,  1887 ,  decided  March  1,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department  entered 
upon  an  order  made  February  10,  1885,  which  aflSrmed  a 
judgment  in  favor  of  plaintiflE  entered  upon  a  verdict,  and 
aflSrmed  an  order  denying  a  motion  for  a  new  trial.  (Reported 
below,  35  Hun,  349.) 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's  negligence. 
The  material  facts  are  stated  in  the  opinion. 

Joseph  F.  Daly  for  appellant.  There  was  no  proof  in  this 
case  of  negligence  on  the  part  of  the  defendant.  {MoulUmy 
Tmjon  of  Sandfordy  51  Me.  127 ;  Titus  v.  North  Bridge^  97 
Mass.  258;  Ilorton  v.  Taunton^  97  id.  266;  Kennedy  v. 
Mayor^  etc.,  73  N.  T.  368 ;  Mors  v.  Burlington,  80  la.  438 ; 
46  Am.  Rep.  82.)  Even  conceding  that  the  fright  of  the 
horse  had  nothing  to  do  with  the  accident,  the  defendant,  as 
far  as  the  carriageway  was  concerned,  omitted  no  duty  which 
made  it  guilty  of  negligence.  {Perkifis  v.  Fayette,  68  Me. 
152 ;  Doiigan  v.  Champlain  Trans.  Co.,  56  N.  Y.  1 ;  Cleveland 
Y.  N  J  Steamboat  Co.,  68  id.  306;  Loftus  v.  Union  Ferry 
Co.,  84  id.  455  -,  E%ng  v.  City  of  Cohoes,  77  id.  83,  90.)  The 
common  council  of  the  city  of  Yonkers,  when  it  adopted  the 
plans  for  the  construction  of  this  street,  and  determined  that 
no  i*ailing  was  necessary  at  the  place  where  the  accident 
occurred,  performed  a  judicial  act,  and  for  any  error  of 
judgment  on  the  part  of  the  common  council,  as  to  what  the 
public  safety  required,  the  city  of  Yonkers  is  not  liable. 
{Mills  y.  City  of  Brooklyn,  32  K  Y.  489;  nines  y.  Lock- 
port,  50  id.  236;  Urquhart  v  City  of  Ogdenshurgh,  91  id. 
67;  Lansing  v.  Tooling,  37  Mich.  152;  16  Alb.  L.  J.  164; 
City  of  Detroit  v.  Beehman,  34  Mich.  125 ;  Cain  v.  City  of 
Syracuse,  95  N.  Y.  83.) 
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Malcolm  F.  Keyes  for  respondent.  The  provisions  of  the 
charter  requiring  the  city  to  compel  or  cause  the  making  and 
repairing^  of  railings  at  exposed  places  in  the  streets  are,  in 
legal  effect,  mandatory,  though  permissive  in  form,  and  made 
it  the  duty  of  the  common  council  to  erect,  or  cause  to  be 
erected,  a  railing  along  the  embankment.  (Laws  of  1881, 
chap.  184,  tit.  6,  §  6,  subd.  16;  id.  tit.  7.,  §§  1,  2,  3,  U; 
id.  tit.  11,  §  2;  Hutaon  v.  MayoVy  etc.,  9  N  Y.  193; 
1  Kent,  467 ;  5  Cow.  1.88 ;  22  Barb  404 ;  Ilines  v  City 
of  Lockport,  50  N.  T.  236.)  It  is  the  duty  of  municipal 
corporations  to  protect  exposed  places  in  the  street  by  suitable 
railings  or  guards.  {Leyinan  v  Amherst,  107  Mass  839; 
Britton  V.  Cummington,  id.  347;  Bliss  v  Deerfield,  13 
Pick.  102;  Hunt  v.  Pownal,  9  Vt  411 ;  Gillespie  v  City  or 
Newburgh,  54  N.  Y.  468 ;  Macaxdey  v  Mayor,  etc ,  67  id. 
602 ;  Kennedy  v.  Mayor,  etc.,  73  id.  365.)  The  fact  that  the 
accident  happened  outside  of  the  traveled  roadway,  and  out- 
side of  the  curb  and  gutter,  does  not  relieve  defendant  of 
liability.  {Hyatt  v.  Trustees  of  Rondout,  44  Barb.  385; 
Rice  V.  Montpelier,  19  Vt.  470;  Kelsey  v  Glover,  15  id. 
708 ;  Ang.  on  High.  §§  262,  295,  297.)  A  failure  to  provide 
safeguards  is  justly  held  to  be  negligence,  and  the  town, 
village  or  city  in  default  is  liable  in  damages  to  one  suffering 
injury  from  such  negligence.  {Conrad  v  Village  of  Ithaca, 
16  N.  Y.  158 ;  Storrs  v.  City  of  Utica,  17  id.  104 ;  Uovet^  v. 
Barhhoof,  44  id.  113;  2  Dillon,  §§  778,  780,  788,  789.) 

Pkckham,  J.  The  plaintiflE  sustained  an  injury  by  falling 
over  an  embankment,  while  out  riding  in  the  city  of  Yonkers, 
and  recovered  damages  in  the  trial  court  against  the  city  for 
its  negligence  in  the  treatment  of  the  street  or  highway  of 
the  city  where  the  accident  occurred.  There  is  substantially 
no  dispute  about  the  facts  upon  which  the  defendant's  liability 
is  based,  and  briefly  they  are  as  follows :  Linden  street  is  a 
street  in  the  city,  running  north  and  south,  the  road-bed 
in  which  was  at  the  time  in  question  macadamized  along  its 
entire  width  of  thirty  feet  and  was  in  good  condition.     Side- 
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walks  were  placed  on  each  side  of  the  road  bed,  ten  feet  wide, 
and  separated  from  it  by  a  curbstone  eight  inches  high.  On 
the  west  side  of  the  west  sidewalk  there  was  an  embankment 
at  one  point  of  the  street,  of  about  twelve  feet  deep,  running 
some  number  of  feet  along  the  sidewalk,  and  not  guarded  by 
any  fence,  wall  or  other  obstruction.  It  had  been  in  this 
condition  for  ten  or  more  yeara,  or  ever  since  the  laying  out 
and  opening  of  the  street,  and,  so  far  as  appears  in  the  evi- 
dence, the  accident  in  question  was  the  first  that  had  ever 
happened  of  such  a  nature.  The  accident  happened  on  the 
26th  of  May,  1888,  about  six  o'clock  p.  m.,  and  while  it  was 
daylight.  The  way  in  which  it  occurred  may  be  told  in  the 
language  of  the  plaintiff :  '*  On  the  day  of  the  accident  I 
was  going  up  the  street  and  met  my  cousins,  who  were  getting 
ready  to  take  a  drive,  and  as  they  were  going  down  to  the 
village  I  thought  I  would  ride  rather  than  walk.  They  drove 
south  on  Waverly  street  to  Park  Hill  avenue,  and  then  up 
the  hill  to  Linden  street,  and  when  we  got  along  Linden 
street  there  was  a  bicycle  came  along  and  the  horse  became 
frightened  at  it  and  commenced  to  shy,  and  in  trying  to  pull 
him  away  from  there  it  pulled  his  head  so  that  the  blinds  hid 
the  embankment  or  stone  wall,  and  in  so  doing  he  stepped  off 
one  foot,  and  the  two  young  men  were  on  the  opposite  side 
from  the  wall  and  they  had  a  chance  to  get  out,  but  I  had  no 
chance  and  I  went  over,  and  that  was  the  last  I  remember 
until,"  etc.  They  were  going  north,  and,  consequently,  had 
this  embankment  on  their  left.  Another  witness  for  the 
plaintiff  makes  it,  perhaps,  a  little  plainer.  He  said :  "  I 
met  a  bicycle.  I  was  driving,  and  my  horse  commenced  to 
shy  off  and  I  tried  to  pull  him  on  the  right  side  of  the  street, 
but  in  spite  of  me  he  crowded  off  to  the  left.  *  *  *  The 
other  young  fellow  that  was  in  the  wagon  with  me  grabbed 
hold  of  the  lines  and  helped  me  to  pull,  but  we  could  not 

pull  him  to  the .     In  spite  of  us  he  ran  off  the  bank. 

He  did  not  run  any  considerable  distance.     He  just  shied  . 
right  out  and  went  off  the  bank.     It  was  all  very  sudden.     It 
was  very  quick  ;  it  could  not  be  over  ten  ^econds.     I  was  in 
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the  middle  of  the  wagon,  Mr  Hubbell  on  the  left  side  (west 
side)  and  Brodt  on  the  east.  Brodt  jumped  out  as  we  went 
over  the  curb,  and  I  jumped  out  as  the  horse  jumped  off  the 
walk.  Hubbell  tried  to  jump  out  but  did  not  have  time. 
Horse,  wagon  and  Hubbell  all  went  over  the  embankment 
together."  In  regard  to  the  horse,  the  last  witness  said :  "  I 
have  always  driven  the  horse;  he  belonged  to  me.  I  met 
bicycles  before  and  he  never  minded  them.  The  bicycle  came 
upon  us  suddenly.  I  saw  it  not  very  far  ahead.  ♦  *  *  I 
did  not  think  the  horse  would  run  out  at  all  and  had  no 
reason  to  believe  that  the  horse  would  be  frightened  at  it. 
Linden  street  is  much  traveled,  and  has  been  for  these  years, 
as  far  as  I  know." 

Upon  this  evidence  there  can  be  no  valid  claim  of  any 
negligence  on  the  part  of  the  plaintiff,  who  was  a  young  man 
of  twenty  years,  nor  upon  the  part  of  the  driver  of  the  wagon. 

The  only  issue  in  the  case  arises  as  to  the  defendant's  neg- 
ligence. The  city  is  not  an  insurer  of  the  safety  of  persons 
traveling  its  streets,  nor  is  it  bound  to  furnish  an  absolutely 
safe  and  perfect  highway  under  all.  circumstances.  It  is 
bound  to  exercise  active  vigilance  towards  keeping  its  streets 
in  proper  repair,  and  still  a  street  may  bo  out  of  repair  and 
no  liability  exist  against  the  city  therefor,  depending  upon 
the  question  whether  the  city  had  failed  to  exercise  that 
active  vigilance,  which  it  was  it*  duty  to  do.  Here  was  a 
roadway  in  first  rate  condition  for  its  entire  width  (thirty 
feet),  and  bounded  on  each  side  by  a  curb  eight  inches  in 
height,  and  then  separated  from  this  western  embankment  by 
ten  feet  more  of  sidewalk.  Can  it  be  fairly  maintained  that 
there  was  any  lack  of  that  vigilance  demanded  from  a  city, 
in  failing  to  fence  this  embankment  from  horses  traveling 
on  the  road,  which  should  at  that  particular  spot  become 
frightened  and  unmanageable,  and  should  then  rush  over  the 
curb-stone  and  across  the  sidewalk  and  jump  down  this 
embankment?  We  think  not.  We  are  of  opinion  that  this 
was  one  of  that  class  of  accidents,  whose  occurrence  is  so 
rare,  unexpected  and  unforeseen,  that  to  hold  the  city  respon- 
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Bible  for  a  failure  to  guard  against  it,  is  to  hold  it  to  a  most 
extensive  liability,  and  to  cause  it  to  become  substantially  an 
insurer  against  any  accident  which  human  care,  skill  or  fore- 
sight could  prevent.  This  is  a  higher  degree  of  responsibility 
than  the  law  exacts.  The  very  fact  that  for  ten  years  or 
more,  this  embankment  had  been  in  the  same  condition,  and 
that,  so  far  as  appears,  no  similar  accident  had  occurred,  is 
most  cogent  evidence  of  the  lack  of  any  negligence  on  the 
part  of  the  city  in  failing  to  guard  this  spot.  It  is  upon  this 
principle  that  several  cases  have  been  decided  in  this  court, 
even  with  reference  to  carriers  of  passengers,  in  which  case 
the  law  exacts  a  higher  degree  of  care  than  it  does  in  the  case 
of  municipal  corporations  in  relation  to  their  highways. 
That  which  never  happened  before,  and  which  in  its  charac- 
ter is  such  as  not  to  naturally  occur  to  prudent  men,  to  guard 
against  its  happening  at  all,  cannot,  when  in  the  course  of 
years  it  does  happen,  furnish  good  ground  for  a  charge  of 
negligence  in  not  foreseeing  its  possible  happening  and 
guarding  against  that  remote  contingency.  (See,  on  this  sub- 
ject, Dougan  v,  Charryplain  Transportation  Co.^  56  N,  Y.  1 ; 
Cleveland  v.  Steamboat  Co.^  68  id  306;  L((ftu%  v.  Union 
Ferry  Co.,  84  id.  455.) 

This  is  unlike  the  cases  of  Kennedy  v.  Mayor,  etc,  (73  N. 
T  365),  and  Macavley  v.  Mayor,  etc.  (67  id.  602).  In  the 
first  case  it  was  very  properly  argued  that  the  absence  of  the 
string  piece  on  the  dock,  was  a  plain  neglect  to  do  what 
ordmary  prudence  would  suggest  as  proper  in  fulfillment  of 
the  duty  of  the  city,  to  keep  the  dock  in  a  safe  condition,  and 
that  its  absence  was  the  proximate  cause  of  the  injury.  This 
court  held  that  in  deciding  the  question  arising  upon  granting 
a  motion  for  a  nonsuit,  it  was  to  be  assumed  that  it  was  the 
duty  of  the  city  to  put  a  string  piece  upon  the  dock,  and  that 
it  had  negligently  omitted  to  perform  it,  and  that  there  was 
no  negligence  on  the  part  of  the  plaintiff  in  the  management 
of  the  horse  and  cart.  This  was  to  be  assumed  because  the  evi 
dence  upon  the  question  was  such  as  to  require  its  submission  to 
the  jury,  instead  of  being  passed  upon  adversely  by  the  court 
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The  case  of  Macauley  was  where  the  negligence  of  the 
defendant  caused  the  fright  of  the  horse,  and  the  fact  that 
the  horse  was  niomentarily  bj  fright  beyond  the  control  of 
the  driver  did  not,  as  matter  of  law,  excuse  the  defendant's 
negligence  which  caused  the  injury. 

In  both  cases  the  injury  resulted  from  a  cause  which  the 
court  said  might  be  held  by  the  jury  to  be  the  neglect  of  the 
defendant  to  perform  its  duty,  while  in  this  case  we  cannot 
see  that  as  to  drivers  on  this  street  tliere  was  any  duty  to  fence 
this  embankment,  or  that  a  failure  to  fence  could  be  construed 
as  negligence  on  the  part  of  the  city,  for  the  reason  already 
given,  that  an  accident  of  this  nature,  caused  by  an  unruly 
or  uncontrollable  horse,  was  such  a  remote  and  improbable 
occurrence  that  negligence  could  not  be  founded  upon  a 
failure  to  foresee  and  guard  against  it. 

The  principle  is  not  altei-ed  by  the  special  provision  con- 
tained in  the  charter  of  defendant,  giving  it  power  through 
its  common  council  "  to  compel  or  cause  the  making  and 
repairing  of  railings  at  exposed  places  in  the  streets." 

''  Exposed  places,"  with  reference  to  such  a  case  as  this, 
must  mean  "  dangerous  places,"  and  considering  the  facts  in 
this  case,  we  do  not  think  this  was  such  a  dangerous  er  exposed 
place  that  a  failure  to  guard  it  with  railings  could  fairly  be 
called  negligence. 

The  cases  cited  by  plaintiffs  counsel  as  to  the  duty  of  a 
town  or  city  to  guard  the  edge  of  a  road  passing  along  a 
precipice,  do  not  control  the  decision  of  this  case.  Those  are 
cases  where  the  roadway  itself  runs  along  such  a  place  and 
i«anger  from  the  want  of  a  railing  was  naturally  to  be  appre- 
hended, while  here  the  roadway  was  perfectly  safe,  in  first- 
class  condition,  bounded  by  a  gutter  or  curb-stone  eight  inches 
high  and  ten  feet  of  sidewalk,  and  where  no  danger  from  the 
embankment  was  possible  until  the  horse  should  leave  the 
road,  drag  his  wagon  over  this  curb-stone  and  sidewalk  and 
then  fall  over  the  "  exposed  "  place.  This  could  not  bo  done 
unless  voluntarily  or  by  reason  of  the  fright  of  the  horse 
making  him  uncontrollable,  and  as  to  the  latter  contingency 


1887.] 


People  v.  Lee  et  al. 


441 


Statement  of  case. 


we  have  already  discussed  it.  The  same  reasons  prevail  as  to 
railings  on  a  bridge,  for  their  absence  would  strike  everyone 
as  a  plain,  if  not  criminal,  neglect  of  even  ordinary  care. 

We  think  this  accident  was  such  a  remote  contingency  that 
a  failure  to  guard  against  it  was  not  negligence,  and  it  was 
error  to  submit  the  question  to  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event 

All  concur  except  Danfobth,  J.,  not  voting. 

Judgment  reversed. 


The  People  op  the  State  of  New  York,  Respondent,  v, 
R.  Porter  Lee  et  al.,  Appellants. 

While  the  liabiHty  of  a^iarantor  is  Btrietissimijuris,  and  cannot  be  extended 
beyond  the  plain  and  explicit  language  of  his  contract,  yet  such  con- 
tract is  subject  to  tbe  same  rules  of  construction  as  other  contracts ; 
it  is  to  be  enforced  according  to  ihe  meaning  and  intent,  and  m  the 
manner  designed  by  the  parties  at  the  time  of  its  execution.  Effect 
must  be  given  to  all  of  the  language  of  the  contract,  and  a  meaning 
and  effect  ascribed  to  each  word  and  phrase  used  therein,  if  it  can  be 
done  without  violating  the  plain  intent. 

Where  it  clearly  appears  by  a  guaranty  that  it  was  intended  to  embrace 
past  as  well  as  future  transactions,  such  an  effect  will  be  given  to  it. 

A  bank  had  been  for  a  series  of  years  annually  appointed  a  depository 
of  the  State  for  canal  tolls,  and  had  annually  executed  and  delivered 
to  the  State  a  contract,  guaranteed  by  some  of  its  directors  in  their 
individual  character.  Each  guaranty  recited  the  designation  of  the 
the  bank,  and  its  contract  to  receive  and  account  for  the  tolls,  and  the 
guarantors  covenanted  jointly  and  severally  that  the  bank  would  faith 
fully  perform  its  contract,  account  for  and  pay  over  all  moneys  deposited 
with  it,  and  also  **  account  for  and  pay  over  all  moneys  now  on 
deposit  in  said  bank,  or  due  or  to  become  due  therefrom  to  the  people  " 
In  an  action  upon  a  guaranty  so  given,  held,  the  guarantors  were 
bound  for  the  continuing  security  of  the  deposit  existing  at  the  time, 
and  so,  they  were  liable  for  the  whole  balance  due  from  the  bank  to  the 
State  at  the  beginning  of  the  year,  as  well  as  for  subsequent  deposits. 

Also  held,  that  it  was  not  competent  for  defendants  to  allege  ignorance  of 
the  existence,  at  the  time  of  the  execution  of  the  guaranty,  of  a  debt 
SicKELs  — Vol.  LIX.        56 
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so  expressly  provided  for,  or  that  they  had  been  misled  by  an  omission 
of  their  principal  to  notify  them  of  its  existence. 
It  was  claimed  by  defendants  that  they  were  released  by  the  acceptance 
of  a  new  contract  and  guaranty  for  the  next  year.  No  evidence  of 
actual  approval  or  acceptance  was  given.  It  appeared  that  a  few  days 
afler  the  receipt,  by  the  auditor,  of  the  new  guaranty,  during  which  time 
he  was  diligently  engaged  in  inquiring  into  the  responsibility  of  the 
persons  proposed  as  sureties,  and  had  received  no  satisfactory  informa- 
tion, the  bank  failed  Held,  that  under  the  circumstances  no  acceptance 
could  properly  be  inferred,  and  that  a  finding  that  there  was  no 
acceptance  was  justified. 

(Argued  January  27.  1887  •  decided  March  1,  1887.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court,  in  tbje  third  judicial  department,  entered  upon  an  order 
made  the  4th  Tuesday  of  January,  1885,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of 
a  referee. 

This  action  was  brought  upon  two  guaranties,  given  in  1880 
and  1881  to  tlie  State,  by  the  First  National  Bank  of  Buffalo, 
to  secure  deposits  of  canal  tolls. 

The  guarantees  were  alike,  save  in  the  name  of  sureties  and 
dates.  The  defendants  executed  both.  Each  was  also  executed 
by  one  person,  who  did  not  sign  the  other.  Of  the  body  of  the 
guaranty  of  1881  ^omitting  the  names),  the  following  is  a  copy : 

"  WTiereaSj  The  canal  board  has  designated  the  First  National 
Bank  of  Buffalo  to  receive  a  part  of  the  deposits  of  canal  tolls 
collected  at  Buffalo,  N.  Y.,  and  the  said  First  National  Bank 
has  agreed  to  receive  and  account  for  the  same,  on  the  terms 
and  conditions  expressed  in  its  contract  hereto  annexed,  bear- 
ing even  date  herewith :  Now,  therefore,  in  consideration  of 
the  tolls  to  be  deposited  in  said  bank,  and  of  one  dollar  to  ns, 
*  *  *  in  hand  paid  by  the  said  people  of  the  State  of 
New  York,  we  jointly  and  severally  covenant,  promise  and 
agree  with  the  people  of  the  State  of  New  York,  that  said 
bank  shall  well  and  faithfully  do  and  perform  all  things  con- 
tained in  said  contract,  on  its  part  to  be  done  or  performed, 
and  shall  well  and  faithfully  account  for  and  pay  over  all 
moneys  deposited  with  it,  or  for  which  it  shall  in  any  way 
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become  liable,  in  and  by  said  contract,  according  to  the  terms 
and  provisions  thereof,  an(^  that  said  bank  shall  account  for, 
and  pay  over  all  moneys  now  in  deposit  in  said  bank,  or  due, 
or  to  become  due  therefrom,  to  the  people  of  the  State  of 
New  York." 

Eugene  H.  Lewie  for  appellants.  It  is  sufficient  in  order 
to  obtain  relief  that  either  party  should  have  entered  into  a 
contract  under  a  mistake.  Relief  will  be  granted  in  both 
cases,  but  where  the  mistake  is  mutual,  the  remedy  is  by 
correction  of  the  contract ;  where  it  is  unilateral,  the  remedy 
is  by  rescission  of  it.  (Bispham  Prin.  of  Eq.,  §  189 ;  Pom  • 
eroy's  Eq.  Jur.,  §  839,  note.)  Even  negligence  itself  will  not 
operate  as  a  bar  to  equitable  relief  in  such  cases.  (Pomeroy's 
Eq.  Jur.  §  856 ;  Eelleij  v.  Solari,  9  M.  &  W.  54 ;  Lucas  v 
Warwick,  1  M.  &  R.  293 ;  T(mmend  v.  Crowdy,  8  C.  B. 
[N.  S.]  477 ;  Barber  v  Brawn,  1  id.  121 ;  Bails  v.  Floyd,  12 
Ad.  &  L.  LN.  S.]  531 ;  Bdl  v.  Gardiner,  4  M.  &  Gr  11 ; 
Evans  v  Llewellyn,  2  Brown's  Ch.  150 ;  Bingham  v. 
Bingham,  1  Yes.  Sen.  126 ;  Broiighton  v.  Ilutt,  3  De  G.  & 
Jones,  501 ;  Smith  v.  Ma^kin,  4  Lans.  41 ;  Allen  v.  Mayor, 
etc,,  4  E.  D.  Smith,  404 ;  Waite  v.  LeggeU,  8  Cow.  195 ; 
Union  Bk.  v.  Sixth  Nat.  Bk.,  43  N.  Y.  452 ;  Duncan  v. 
Berlin,  46  id.  685;  Lawrence  v.  Am.  Nat,  Bk.,  54  id.  211 ; 
Mayer  v.  Mayer,  63  id.  455  ;  Paine  v.  Upton,  87  id.  327 ; 
Wilso^\  V.  Randall,  7  Hun,  15  ;  67  N.  Y.  338.)  The  sureties 
upon  the  guaranties  in  suit  did  not  become  liable  for  any 
indebtedness  of  the  bank  *d  the  plain tiflE  beyond  that  arising 
from  deposits  of  canal  tolls,  made  during  the  current  years  in 
which  the  guaranties  were  respectively  given.  {Af^lington 
V.  Merricke,  4  Saund.  411 ;  Liverpool  Water-  Works  v.  Atkin- 
son, 6  East.  507 ;  The  Wardens  v.  Bostock,  2  Bos.  &  Pul. 
N.  R.  175;  PearsaU  v.  Summersett,  4  Taunt.  593,  599; 
Haswdl  V.  Long,  2  M.  &  S.  363 ;  Napier  v.  Bruce,  8  CI.  (fe 
Fin.  470 ;  Tradesman's  Bk.  v.  Woodward,  Anthon's  N.  P., 
300 ;  Hurlstone  on  Bonds,  33 ;  Corp.  of  London  Asin  v. 
Bold,  6  Ad.  &  Ell.  [N.  S,]  514;  v.  Wehl,  6  Ired. 
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[N.  C.J  57;  JVat.  Baking  Asan  v.  Conkling,  90  K  1'.  116 ; 
Mayor^  etc.  v.  Kelley^  98  id.  476.)  It  was  not,  in  fact,  the 
intention  of  the  parties  that  the  sureties  should  become  bound 
for  deposits  made  in  preceding  years.  (  (J.  S.  v.  Eckf(yi'd9 
Ear's,  1  How  [U.  S.]  250 ;  Brandt  on  Suretyship,  §§  139, 
140 ;  Kingston  Mut.  Ins.  Co.  v.  Clark,  33  Barb,  196.)  The 
obligation  of  the  guaranty  is  printed ,  the  recital  is  in  writing 
and  the  written  part  should  prevail  (I  Wait's  Act.  &  Def. 
27, 127 )  4  id.  21 ;  Delongxieinare  v.  Tiadesmens  his.  Co,-  2 
Hall,  622.)  In  cases  where  the  rights  and  liabihties  of 
different  sets  of  sureties  intervene,  the  strict  rule  of  the 
earlier  English  decisions  has  been  departed  from  in  New 
York  and  other  States,  and  the  courts  will  do  equity  both  to 
sureties  and  creditors.  {Seymour  v  Va7i  Slycky  8  Wend.  420 ; 
People  V.  Cushing,  36  Hun,  483.)  Tlie  referee  erred  in 
refusing  to  find  that  the  bond  and  guaranty  of  1882  were 
accepted  by  the  plaintiff.  {Postmaster- General  v.  NoroelL, 
Gilpin,  106;  Seymour  v.  Van  Slyck,  8  Wend.  414;  1  Par. 
on  Cont.  [7th  ed.]  480.)  It  was  not  necessary  for  the  auditor 
to  notify  either  the  bank  or  the  sureties  upon  the  guaranty 
of  1^82  of  his  acceptance  of  the  guaranty  before  it  took  effeot 
as  a  legal  obligation.  (Brandt  on  Suretyship  and  Guaranty, 
§  164;  Wade  on  Notice,  §§  403,  404,  Douglas  v  Ilowland, 
24  AVend.  35;  Davis  v.  Wells,  104  U.  S.  159.) 

Denis  C  Brien,  attorney-general,  for  appellant.  The  defend- 
ants are  liable  on  each  bond,  not  only  on  the  amount  deposited 
during  the  year,  but  for  the  balance  on  hand  at  the  time  each 
bond  was  executed,  in  case  of  a  failure  of  the  bank  to  account 
for  and  pay  over  the  same.  (Brandt  on  Suretyship,  194, 
§  138 ;  id.  204,  §  145 ;  Mayor,  etc.  v.  Wright,  16  Add.  &  Ell. 
[N.  S]  623;  Dedham  Bk.  v.Chickering,  3  Pick.  335;  Bk. 
of  B,  N.  Am.  V.  Cuvillier,  14  Moore's  P.  C.  Cas.  187; 
Thompson  v.  Roberts,  1 7  Ir.  L.  B.  490 ;  Worcester  Bk.  v 
Beed,  9  Mass.  267 ;  Evans  v.  Earl,  1  Hurl.  &  Gur.  1.)  The 
relation  of  debtor  and  creditor  existed  between  the  bank  and 
the  State.     There  was  no  application  by  either  party  of  the 
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payments  made,  and  under  such  circumstances,  if  payments 
be  made  upon  the  account,  the  law  will  apply  them  upon  the 
oldest  item.  (  Union  J3k.  v  TttUj  5  Mo.  App.  342 ;  Ward  v. 
Johnsany  95  Ills.  216 ;  Johnson  v.  iSt.  Louis,  2  Mo.  App.  563  ^ 
Commercial  Bk,  v.  Hughes,  17  Wend.  94;  Marsh  v.  Oneida 
Central  Bk.,  34  Barb.  29S;  Bows  v.  Merwood,  10  id.  184; 
AUen  V.  Culver,  3  Den,  284;  Sheppard  v.  Steele,  43  N.  Y. 
52,  59,  60.) 

RuGEB,  Ch.  J,  The  First  National  Bank  of  Buffalo  had, 
prior  to  1882,  for  a  scries  of  years,  been  annually  appointed, 
a  depositary  of  the  State,  for  canal  tolls  receivable  in  the  city 
of  Buffalo,  and  had  annually  executed  and  delivered  to  the 
State,  contracts  regulating  the  relations  between  them,  the 
performance  of  which  had  been  in  each  year  guarantied  on 
the  part  of  the  bank,  by  some  of  its  directors,  in  their 
individual  capacity. 

Early  in  the  season  of  1882  said  bank  became  insolvent 
after  it  had  been  appointed  a  depositary,  but  before  it  had 
completed  and  delivered  to  the  State,  satisfactory  security  for 
the  performance  of  its  obligations  for  the  ensuing  year,  and  after 
that  time  the  State  discontinued  its  relations  with  such  bank. 

Upon  its  insolvency  the  bank  was  found  to  be  indebted  to 
the  State  in  a  large  sum  of  money,  and  the  question  in  this 
case  arises  over  the  liability  of  its  guarantors,  for  such 
debt.  The  complaint  embraces  the  guaranties  of  both  the 
years  of  1880  and  1881,  in  its  allegations,  and  seeks  to 
recover  the  balance  appearing  to  be  due  on  the  account, 
at  the  commencement  of  the  year  1882  These  contracts 
and  guaranties  were  expressed  in  precisely  similar  language, 
and  so  far  as  the  parties  to  them  are  concerned  are  sub- 
ject to  the  same  rule  of  interpretation,  and  must  be  under- 
stood to  have  been  intended,  to  cover  the  same  class  of 
obligations,  and  to  differ  only  in  respect  to  the  time  of  their 
execution,  and  the  period  of  time  covered  by  their  provisions. 
Such  guaranties  are  joint  and  several  in  character,  and  it 
would  constitute  no  defense  to  an  action  upon  any  of  them,  to 
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show  that  there  were  other  persons  liable  to  the  State,  for  the 
whole  or  a  portion  of  the  same  debt,  claimed  of  the  defend- 
ant, or  that  sach  persons  are  not  made  parties  to  the  action. 

The  defendants  here  are  each  and  all  obligors  upon  the 
bonds  of  both  1880  and  1881,  and  in  the  view  we  take  of  the 
case  it  does  not  enlarge  their  liability,  to  consider  their  situa- 
tion as  parties  to  the  guaranty  of  1880.  It  may  be  that,  as 
the  result  of  investigation,  it  will  be  discovered  that  other 
parties  liable  to  the  State,  for  a  portion  of  the  money  due 
from  the  bank,  at  the  time  of  its  insolvency  may  be  found, 
and,  as  a  consequence  flowing  from  such  fact,  that  the 
defendants  in  this  action  may  have  a  claim  for  contribu- 
tion, from  such  pai*ties,  in  case  they  are  obliged  to  pay  the 
whole  sum  due  the  State,  but  it  is  not  perceived  how  that 
fact  can  affect  the  liability  of  such  guarantors  upon  their 
express  contract  of  indemnity. 

The  only  breach  of  the  obligations  of  the  guaranty  alleged 
in  the  complaint  consists  of  the  refusal  of  the  bank  to  pay  the 
sum  claimed  to  be  due  from  it,  by  the  State  on  the  20th  day 
of  April,  1882,  and  that  amount  consisted  of  the  general 
balance  due  on  the  account,  accruing  through  a  series  of  years 
and  covering  the  operations  of  1880,  as  well  as  those  of  1881. 

Whatever,  therefore,  may  be  the  liabilities  or  obligations 
of  the  parties  to  the  contract  and  guaranty  of  1880,  it  is 
entirely  immaterial  in  this  action,  for  the  guaranty  of  1881 
covers  not  only  the  transactions  of  that  year,  but  also  the 
liability  resulting  from  the  transactions  of  1880,  as  repre- 
sented by  the  balance  due  from  the  bank  to  the  State,  at  the 
time  of  the  execution  of  the  contract  and  guaranty  of  1881. 

If,  therefore,  it  shall  appear  upon  the  further  examination 
of  the  case  that  the  defendants  are  liable  upon  the  guaranty 
of  1881,  for  the  whole  balance  due  from  the  bank  to  the 
State,  in  the  spring  of  1881,  no  question  arises  as  to  the 
proper  application  of  payments  made  by  the  bank,  in  the 
respective  years,  or  as  to  the  equities  of  the  guarantors  of 
the  respective  years  as  between  themselves.  Such  rights 
are  to  be  settled  and  adjusted  in  an  appropriate  action,  to 
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which  all  such  gaarantors  are  made  parties,  and  where  every 
one  interested  may  be  heard  in  his  own  behalf,  and  these 
claims  could  not  be  heard  here  for  want  of  proper  parties,  if 
for  no  other  reason. 

This  is  a  simple  action  at  law  upon  a  written  instrument 
for  a  sum  of  money  claimed  to  be  due  to  the  plaintiff  from 
the  parties  thereto.  If  the  letter  of  their  contract  shows  that 
they  have  made  themselves  liable  for  the  sum  claimed,  it  is 
no  defense  to  show  that  there  are  other  persons  who  might 
also  be  resorted  to  by  the  State  for  a  portion  of  the  same 
sum. 

It  is  claimed  by  the  appellants  that  the  sureties  on  the 
bond  of  1881  have  been  released  from  liability  thereon,  by 
reason  of  the  acceptance  by  the  State,  of  a  contract  and 
guaranty  from  the  bank  for  the  year  1882,  and  it  is  con- 
tended that  such  acceptance  operated  as  a  discliarge  of  all 
previous  guaranties. 

This  claim  seems  to  be  disposed  of  by  the  finding  of  facts 
made  by  the  referee.  He  expressly  finds  that  the  State 
never  accepted  the  same,  as  a  compliance  by  the  bank  with 
the  condition  imposed  upon  them,  by  the  State  in  respect 
thereto. 

The  evidence  in  the  case  seems  to  us  fully  to  support  this 
finding,  and  renders  it  not  only  probable,  but  quite  certain 
that  the  State  authorities  did  not  intend  to  accept  the 
guaranty  in  question. 

The  State  could  only  be  bound  '-o  such  acceptance,  by  the 
express  action  of  its  officers  duly  authorized  to  approve  such 
guaranty,  or  perhaps  their  omission  to  act  thereon  for  such  a 
lapse  of  time,  as  would  authorize  a  legal  presumption  that 
they  intended  to  approve  the  guaranty. 

During  the  period  between  the  receipt  of  the  proposed 
guaranty  and  the  insolvency  of  the  bank,  but  a  few  days 
intervened  and  the  auditor  was  diligently  employed  in  this 
time,  in  inquiring  into  the  responsibility  of  the  persons  pro- 
posed as  sureties,  and  had  received  no  satisfactory  informa- 
tion upon  that  subject. 
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Under  these  circumstances  no  acceptance  of  such  guaranty 
could  properly  be  inferred,  and  no  evidence  of  an  actual 
approval  of  the  guaranty  by  the  State  was  given.  The 
referee  having  failed  to  find  that  the  guaranty  of  1882  was 
received  by  the  State  in  satisfaction  of  previous  guaranties, 
there  is  no  evidence  in  the  case  authorizing  this  court  to  hold 
that  any  such  discharge  was  intended  or  effected,  and  no 
foundation  for  the  claim  that  the  sureties  on  the  guaranty  of 
1881,  were  discharged  by  the  acceptance,  by  the  State  of  the 
guaranty  of  1882. 

The  inquiry  here  may,  therefore,  be  limited  to  the  liability 
wliich  the  signers  of  the  guaranty  of  1881  incurred  by  the 
terms  and  conditions  of  their  agreement.  The  main  question 
arises  over  their  liability  for  the  debt  existing,  at  the  time  of 
the  execution  of  the  guaranty,  and  arising  out  of  the  transac- 
tions and  deposits  of  the  year  1880. 

It  is  claimed  by  the  appellants  that  the  guaranty  taken  in 
1881  was  intended  to  be  prospective  in  its  operation  only,  and 
did  not  cover  existing  deposits.  It  is  not  claimed,  but  that 
the  express  terms  of  the  undertaking  cover  such  a  liability, 
but  it  is  contended  that  the  words  of  the  condition,  should  be 
limited  and  controlled  by  the  language  of  the  i*ecital,  and,  so 
restricted,  could  not  reasonably  be  held  to  include  an  existing 
debt. 

It  cannot  be  disputed  but  that  there  is  much  authority 
tending  to  support  the  position  contended  for  by  the  appel- 
lants, but  we  think  the  cases  cited  by  them  are  generally 
cases  where  the  language  of  the  condition  was  doubtful  and 
uncertain,  and  a  consideration  of  the  whole  instrument  and 
the  circumstances  surrounding  the  situation  of  the  parties 
created  an  ambiguity,  requiring  the  application  of  rules  of 
construction,  to  determine  the  real  obligation  of  the  parties. 
The  rule  contended  for  is,  however,  one  of  construction,  and 
obtains  only  for  the  purpose  of  ascertaining  the  real  inten- 
tion of  the  parties  in  making  their  contract.  (Burr  v. 
American  Spiral  Spring  Butt.  Co.^  81  N.  Y.  176, 178 ;  Brandt 
on  Suretyship,  §  138.) 

It  cannot  prevail  where  the  language  of  the  condition 
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clearly  and  unmistakably  shows  an  intention  to  incur  a  liability 
not  in  terms  referred  to  in  the  recital.  Guaranties  are  subject 
to  the  same  rules  of  interpretation  as  other  contracts,  and 
especially  to  that  fundamental  rule  requiring  them  to  be 
enforced  according  to  the  meaning  and  intent,  and  in  the 
manner  designed  by  the  parties  at  the  time  of  their  execution. 
(Rochester  City  Bk.  v.  Elwood,  21  N.  Y.  88, 90 ;  Burr  v.  Am, 
S.  S.  B  Co.  81  N  Y.  175, 178.) 

While  the  liability  of  guarantors  is  strictissimi  juris  and 
cannot  be  extended  by  construction  beyond  the  plain  and 
explicit  language  of  their  contract,  they  are  still  subject 
to  the  rule  that  effect  must  be  given  to  all  of  the  language 
contract,  and  a  meaning  and  effect,  ascribed  to  each  of  the 
word  and  phrase  used  therein,  if  it  can  be  done  without 
violating  its  plain  intent.  The  general  rule  is  undoubtedly, 
that  a  contract  cannot  be  construed  to  have  a  retroactive 
operation,  and  that  such  an  effect  can  be  given  to  it  only 
where  by  express  words  or  by  necessary  implication,  it  clearly 
appears  to  be  the  intention  of  the  parties  to  embrace  past 
transactions,  but  when  this  does  appear,  it  is  indisputably  com- 
petent for  parties  to  bind  themselves  for  such  liabilities. 

We  are  clearly  of  the  opinion,  in  this  case,  that  the  con- 
tract itself  recognizes  an  existing  liability  on  the  part  of  the 
bank  to  the  State,  and  provides  for  its  extension  and  the 
security  thereof  by  the  guarantors. 

This  would  seem  to  be  not  only  a  natural  requirement 
on  the  part  of  the  State,  while  taking  a  new  security 
from  a  debtor  contemplating  extended  and  continued  trans- 
actions, but  a  necessary  measure  of  precaution  to  avoid  the 
complications  involved,  in  investigating  the  transactions  of 
former  and  perhaps  remote  years 

It  would  be  not  only  difficult,  but  almost  impracticable,  for 
the  State  to  have  its  transactions,  with  such  a  depositary 
separated  into  distinct  divisions,  and  be  compelled  to  seek 
its  indemnity  among  the  conflicting  equities  and  claims 
of  numerous  sureties,  liable  upon  different  contracts  for  the 
transactions  of  different  years. 
SicKELS— Vol.  LIX.        57 
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It  is,  however,  not  permissible,  we  think,  to  resort  to  rules 
of  construction  in  such  a  case  as  this,  for  there  is  no  ambiguity 
in  the  language  of  the  contract,  and  it  provides  in  express 
terms  for  the  liability  in  question.  Thus,  it  states  not  only 
that  the  bank  shall  "  well  and  faithfully  account  for  and  pay 
over  all  moneys  deposited  with  it  or  for  which  it  shall  in  any 
way  become  liable  in  and  by  said  contract,  according  to  the 
terms  and  provisions  thereof,"  but  **that  said  bank  shall 
account  for  and  pay  over  all  money  now  on  deposit  in  said 
bank  to  the  people  of  the  State  of  New  York." 

More  explicit  language  could  not  be  used,  and  it  is  impossi- 
ble to  assign  any  other  meaning  to  the  language  used  than 
that  the  sureties  intended  to  be  bound  for  the  continuing 
security  of  the  existing  deposit. 

It  is  not  competent  for  parties  to  such  an  undertaking  to 
allege  that  they  were  ignorant  of  the  existence  of  a  debt 
expressly  provided  for,  or  that  they  have  been  misled  by  the 
omission  of  their  principal  to  notify  them  of  its  existence. 
(  Western  N.  T.  Z.  Im.  Co.  v.  G Union,  66  N.  Y.  226,  330.) 

The  rule  applicable  to  the  subject  is  well  stated  in  Brandt  on 
Suretyship  (§  138),  in  the  following  language :  "  When  the 
words  of  the  condition  of  a  bond  are  general  and  indefinite  as 
to  the  time  during  which  the  surety  shall  remain  liable,  if 
there  is  a  recital  in  the  bond  specifying  the  time  during  which 
the^ prescribed  duty  is  to  be  performed  by  the  principal,  the 
general  words  will  be  limited  by  the  recital  and  the  surety 
will  only  be  liable  for  the  time  therein  specified.  The  reason 
is,  that  taking  the  whole  instrument  together  it  is  but  fair  to 
presume  that  the  parties  had  in  contemplation  only  a  liability 
for  the  time  specified.  It  is  a  rule  of  construction  adopted 
for  effectuating  the  intention  of  the  parties."  (See,  also, 
Burr  V.  Am.  Spiral  Sp?*ing  Co.,  supra.) 

The  conclusions  reached  on  the  propositions  discussed 
necessarily  dispose  of  all  other  questions  raised  by  the 
appellants. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Thomas  Cornell,  Respondent,  v.  Wm.  J.  Clark,  as  Sheriff, 
etc..  Appellant. 

While  the  delivery  of  personal  property  to  the  vendee  under  an  executory 
contract  of  sale  is  an  important  and  controlling  fact  on  the  question  as 
to  change  of  title,  it  is  not  conclusive ;  if  the  delivery  is  simply  to  meet 
some  term  of  the  contract  not  inconsistent  with  the  retention  of  title 
by  the  vendor,  it  will  not  pass  the  title  contrary  to  the  intention. 

So  where  anything  remains  to  be  done  to  ascertain  and  identify  the  sub- 
ject of  sale  the  title  does  not  pass. 

A  railroad  corporation  entered  into  a  contract  with  M. ,  by  which  the 
latter  agreed  to  deliver  to  the  former,  at  certain  specified  pomts  on  the 
company's  lands,  twenty  thousand  tics,  at  fifty  five  cents  each  for  first- 
class  ties,  and  thirty-five  cents  "for  what  shall  be  adjudged  second-class 
ties,"  to  be  inspected  and  counted  by  a  person  named.  The  company 
agreed  to  advance  fifteen  cents  apiece  for  ties  as  they  were  delivered. 
"  the  remainder  to  be  paid  on  or  about  the  time  the  ties  are  taken  and 
used.'*  M.  delivered  a  quantity  of  ties,  which  were  counted,  and  the 
company  paid  the  advance  agreed  upon.  The  ties  were  never  inspected 
or  divided  into  classes  The  company  became  insolvent,  and  its  prop- 
erty and  franchises  were  sold  on  foreclosure  In  an  action  wherein  the 
question  was  as  to  the  title  to  the  ties,  held,  that  the  title  did  not  pass 
to  the  company  by  the  delivery;  that  it  was  not  bound  to  take  all  the 
ties,  but  only  such  as  should  be  adjudged  first  and  second-class,  the 
inspector  having  power  to  reject  mmerchantable  ties,  and  so,  it  could 
not  be  known  until  inspection  and  separation  were  made  what  part  of 
the  ties  were  lo  be  taken. 

Burrows  v.  Whitaker  (71  N.  Y.  291),  distinguished. 

Plaintiff,  who  was  a  director  of  the  company,  purchased  the  ties  of  M., 
paying  individually  the  price  agreed  upon  The  company  had  discon 
tinued  its  operations  and  there  was  no  evidence  that  plaintiff  was  acting 
as  its  agent  in  the  purchase.  He  removed  the  ties  after  the  purchase. 
Defendant,  as  sheriff,  levied  upon  them  by  virtue  of  an  execution  against 
the  company.  Beld,  that,  assuming  plaintiff  was  disabled,  as  against  the 
company,  from  purchasing  on  his  own  account,  the  legal  title  was  vested 
in  him  by  the  purchase:  and,  as  the  company  had  not  claimed  the  benefit 
thereof,  which  it  could  only  do  by  reimbursing  the  price  paid,  that  the 
property  could  not  be  taken  from  his  possession  by  execution  against 
it,  and  defendant  was  not  in  a  position  to  question  plaintiff*s  title. 

(Argued  January  28,  1887;  decided  March  1,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  in  favor  of  plaintiff 
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entered  upon  an  order  made  June  5,  1885,  which  denied 
defendant's  motion  for  a  new  trial  and  directed  judgment  on 
a  verdict  directed  by  the  court. 

This  action  was  for  the  claim  and  delivery  of  certain  rail- 
road ties. 

The  primary  question  relates  to  the  title  to  the  ties  on 
the  28th  of  February,  1879.  The  plaintiff  claims  title  by 
virtue  of  a  purchase  in  1875,  from  persons,  who,  in  1871 
and  1872,  had  cut  the  ties  on  their  land,  under  contracts  with 
the  Delhi  &  Middletown  Railroad  Company,  and  had  depos- 
ited them  on  or  near  the  lands  of  the  company.  In  1879 
the  plaintiff  took  possession  of  and  removed  the  ties,  and 
while  they  were  in  his  possession  the  defendant,  as  sheriff, 
on  the  twenty-eighth  of  February,  in  that  year,  levied  thereon 
under  an  execution  on  a  judgment  rendered  in  1873  against 
the  company,  claiming  tliat  the  ties  are  the  property  of  the 
defendant  in  the  execution. 

On  or  about  the  20th  day  of  December,  1871,  the  company 
entered  into  four  several  contracts  for  the  purchase  of  ties, 
and  the  alleged  title  of  the  company  is  founded  thereon,  on 
an  alleged  delivery  of  the  ties  to  the  company  under  the 
contract. 

The  contract  with  Munson,  one  of  the  vendors,  was  in 
writing.  The  other  contracts  were  verbal,  but  it  is  suffi- 
ciently accurate  for  the  present  purpose  to  state  that  they 
followed  the  terms  of  the  Munson  contract,  and  in  determin- 
ing the  question  presented,  reference  will  be  made  to  the 
Munson  contract  only.  By  the  contract  between  Munson 
and  the  railroad  company,  Munson  agreed  to  deliver  to  the 
company  during  the  years  1872  and  1873,  and  prior  to 
March  1,  1873,  at  certain  specified  points  on  the  line  of  the 
railroad,  20,000  ties  of  chestnut  and  oak  timber,  "  to  be  piled 
within  the  bounds  of  said  railroad  ,  and  so  near  the  track 
that  they  can  be  conveniently  handed  on  to  the  cars."  The 
company  agreed  to  pay  "  fifty-five  cents  each  for  first-class 
ties,  and  thirty-five  cents  each  for  what  shall  be  adjudged 
second-class  ties,  to  be  inspected  and  counted  by  Mr.  Emerson, 
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superintendent  of  the  Kondout  and  Oswego  Railroad,  or,  if 
he  cannot  be  procured,  by  some  man  of  experience  in  that 
business,  to  be  agreed  upon  by  the  parties,  each  party  to  pay 
one-half  of  the  expense  of  inspection  and  counting."  The 
company  also  agreed  to  advance  fifteen  cents  apiece  for  ties 
as  they  were  delivered,  to  be  paid  between  the  fifteenth  and 
twentieth  days  of  each  month  during  delivery,  the  remainder 
to  be  paid  on  or  about  the  time  the  ties  are  taken  and  used." 
Soon  after  the  date  of  the  contract,  Munson  commenced 
drawing  and  delivering^  ties,  some  of  which  were  piled  on  the 
lands  of  the  company,  and  othere,  for  want  of  room,  on  land 
of  other  parties  adjacent,  hired  for  that  purpose  by  Munson. 
The  ties  were  counted  and  the  count  delivered  to  Grant,  the 
agent  for  the  company,  and  the  company,  upon  his  audit, 
advanced  the  fifteen  cents  apiece,  as  provided  in  the  contract. 
The  ties  were  never  inspected  under  the  contract,  or 
separated  into  classes,  and  the  company  never  paid  anything 
beyond  the  advance  payment.  The  company  ceased  opera- 
tions in  1874,  and  its  property  and  franchises  were  sold  on 
foreclosure  in  1881. 

In  1875,  the  vendors  being  pressed  for  money,  and  having 
failed  to  obtain  payment  of  the  balance  unpaid  from  the 
company,  applied  to  the  plaintiff,  to  purchase  the  ties.  The 
application  resulted  in  an  agreement  between  the  vendors 
and  the  plaintiff,  on  their  part,  to  sell,  and  on  the  part  of 
the  plaintiff  to  purchase  all  the  first  class  ties  at  thirty-five 
cents  each,  deducting  what  had  been  paid  by  the  railroad 
company.  The  sale  was  consummated,  the  plaintiff  paying 
in  cash  the  sum  of  $3,971,09,  the  amount  of  the  purchase-price 
over  and  above  the  sum  of  $5,257.01,  the  amount  of  the 
advance  made  by  the  company  ULder  the  contracts.  The 
negotiation  was  for  a  sale  to  the  plaintiff  individually,  and 
the  receipts  for  the  purchase-money  recited  a  sale  to  him. 

The  ties  remained  where  they  were  originally  piled  until 
1879,  when  they  were  removed  by  the  plaintiff.  In  that 
year  he  purchased  the  culls  at  the  price  of  five  or  six  cents 
apiece.     The  plaintiff,  at  the  time  of  the  original  contract, 
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and  at  the  time  of  his  purchase,  was  a  director  of  the  Delhi 
and  Middletown  Bailroad  Company. 

7.  IT.  Maynard  for  appellant  Upon  delirerj  to  and 
acceptance  of  ties  by  the  railroad  company,  the  title  thereto 
became  vested  in  the  company,  and  the  defendant  had  the 
right  to  levy  upon  them  under  the  execution  which  he  held. 
{Burrows  v.  Whitaker,  71  N.  Y.  291 ;  8.  0.,  8  Hun,  493; 
Crofut  V.  BenneU,  2  N.  Y.  260 ;  Campbell  v.  Patchen,  19 
id.  333,  334 ;  Bradley  v.  Wheeler^  44  id.  502,  503 ;  Orote  v. 
GiUy  51  id.  431.)  If  conflicting  inferences  can  be  drawn 
from  the  testimony,  or  if  the  intention  of  the  parties,  to  be 
gathered  from  the  terms  of  the  contract  and  their  conduct 
under  it,  is  regarded  as  doubtful,  then  the  court  should  have 
submitted  to  the  jury  the  question  as  to  the  intent  of  the 
parties,  and  whether  there  was  a  delivery  to  and  acceptance 
by  the  company.  {Burrows  v.  Whitaker^  71  N.  Y  295 ; 
Terry  v.  Wheder,  25  id.  620 ;  Bacon  v.  OiUman^  57  id.  656 ; 
SchincOer  v.  Houston^  1  Ooms.  261,  265,  269.)  The  trial 
court  erred  in  not  submitting  to  the  jury  the  question  whether 
the  plaintiff  was  not  acting  as  the  officer  or  agent  of  the  rail- 
road company  in  the  transactions  between  him  and  the  vend- 
ors of  the  ties,  in  the  summer  of  1875,  and  under  which  he 
makes  claim  of  title.  {Abbot  v.  Am.  R.  Rvb.  Co,y  33  Barb. 
578 ;  Va/rh  Epps  v.  Van  Epps,  9  Paige,  237 ;  Slade  v.  Van 
Vechten,  11  id.  21 ;  i>^  Caters  v.  Le  Ray,  3  id.  78 ;  EubbeU 

V.  Medbury,  53  N.  Y.  98;  Lyiie  v.  Beverid^e,  58  id.  692; 
Terry  v.  Bk.  of  Orleans,  9  Paige,  649 ;  8.  C,  7  Hill,  260 , 
Bridenhecker  v.  Lowell,  32  Barb.  9 ;  Dobean  v.  Racey,  3 
Sandf.  Oh.  60 ;  TooU  v.  Kieman,  48  Sup.  Ot.  163  ;  People 
V.  Bd.  of  8tock  Brokers  BVdg  Co.,  92  N.  Y.  98 ;  Wetmore 
V.  P(yrt&r,  id.  76.) 

8,  L.  8tebbms  for  respondent.  Plaintiff  acquired  a  perfect 
title  unless  the  vendors  had,  prior  to  his  purchase,  transferred 
their  title  to  the  railroad  company.  {8toweU  v.  Otis,  71  N.  Y 
36,  37,  38.)  Under  the  Munson  contract  the  title  to  the  ties 
did  not  pass  to  the  railroad  company.     {8tephens  v.  8antee,  49 
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N.  Y.  35 ;  Cmdkina  v.  Hellmanj  47  id.  449  ;  Benj.  on  Sales 
[2d  ed.]  69,  110,  111,  235,  236,  257;  Smgham  v.  Eggleatoriy 
27  Mich.  324.)  The  acceptance  of  the  ties  would  depend 
upon  their  quality,  to  be  ascertained  by  inspection.  (Benj. 
on  Sales  [3d  Am.  ed.]  §  140.)  In  selling  to  the  plaintiflf,  the 
vendors  exercised  their  right  of  rescission.  {Staarhvrd  v. 
Barrom,  38  N.  Y.  230,  237.) 

Andrews,  J.  It  is  plain  that  no  title  to  the  ties  which 
were  the  subject  of  the  contract  between  Munson  and  the 
Delhi  and  Middletown  Railroad  Company,  passed  to  the 
company  on  the  execution  of  the  contract  of  December  20, 
1871.  The  contract  was  then  wholly  executory.  It  is  infer- 
able from  the  evidence,  that,  at  the  date  of  the  contract,  the 
ties  were  for  the  most  part  uncut  on  the  lands  of  Munson. 

No  part  of  the  purchase-money  had  been  paid,  and  by  the 
terms  of  the  contract  no  payment  was  to  be  made  until  the 
ties  were  delivered  at  the  points  designated.  It  is  clear  that 
no  title  in  prcBsenti  passed,  or  was  intended  to  pass  on  the 
execution  of  the  contract.  This,  however,  is  not  decisive  of 
the  question  in  controversy.  The  decision  turns  upon  the 
point  whether  there  was  a  delivery  of  the  ties  in  such  sense 
as  to  vest  the  title  in  the  railroad  company.  It  is  competent 
for  parties  to  an  executory  contract  for  the  sale  of  personal 
property,  to  provide  in  their  agreement  where  and  on  what 
event  the  title  shall  vest  in  the  vendee.  If  there  is  no 
express  agreement  on  the  subject,  the  question  is  to  be 
solved  by  considering  all  the  terms  of  the  contract  in 
connection  with  the  acts  of  the  parties,  and  applying  thereto 
the  rules  of  law  applicable  to  the  case.  There  is  no  express 
provision  in  the  contract  of  December  20,  1871,  upon  the 
subject.  It  is  insisted,  ho'  ever,  that  the  contract  provides 
for  a  delivery  of  the  ties  on  the  lands  of  the  company,  and 
that  a  delivery  having  been  made  pursuant  to  the  contract 
that  act  was  decisive  on  the  question  of  title.  It  is  doubtless 
true  that  the  delivery  of  personal  property  to  the  vendee, 
under  an  executory  contract  of  sale,  is  an  important  and  often 
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a  controlling  fact  on  the  question  of  title.  Where  the 
delivery  is  absolute  it  furnishes  the  strongest  evidence  of  an 
intent  to  pass  the  title.  The  voluntary  surrender,  by  the 
vendor,  of  all  dominion  over  the  property  is,  as  a  general  rule, 
inconsistent  with  the  idea  that  the  title  is  retained  by  the 
vendor.  But  if  the  delivery  is  for  a  special  purpose,  as 
where  the  property  is  put  into  the  custody  of  the  vendee  to 
meet  some  term  of  the  contract  not  inconsistent  with  the 
retention  of  title  by  the  vendor,  such  a  qualified  delivery  will 
not  pass  the  title  contrary  to  the  intention.  In  looking  at  the 
contract  of  December  20,  1871,  it  is,  we  think,  apparent  that 
it  was  not  contemplated  that  the  title  to  the  ties  should  pass, 
on  the  ties  being  deposited  on  the  lands  of  the  railroad  com- 
pany. The  delivery  provided  for  was  for  the  purpose  of 
inspection  and  selection.  The  payment  to  be  made  at  that 
time  was  an  ad/vancBy  and  the  advance  was  to  be  made  when 
tlie  ties  were  deposited  at  the  points  designated.  The 
company,  by  the  contract,  were  to  pay  forty-five  cents 
each  for  first-class  ties,  and  thirty-five  cents  each  for  what 
"shall  be  adjudged"  second-class  ties,  upon  inspection  pur 
suant  to  the  terms  of  the  contract.  The  company  was  not 
bound  to  take  all  the  ties  which  might  be  delivered  by  the 
vendor,  upon  the  lands  of  the  company,  upon  which  an 
advance  might  be  made.  It  contracted  to  take  only  first  and 
second  class  ties,  according  to  the  inspection  of  the  person 
designated,  or  to  be  designated,  as  provided  by  the  contract, 
who,  in  respect  to  this  duty,  was  constituted  the  agent  of  both 
parties.  The  power  of  rejection  was  involved  in  the  power 
of  selection.  The  inspector  might  reject  unmerchantable 
ties  not  coming  within  either  of  the  classes  mentioned.  It 
could  not  be  known  until  the  inspection  had  been  had  and  a 
separation  made  what  part  of  the  ties  should  be  taken,  or 
what  number  should  be  paid  for,  or  what  sum  beyond  the 
advance  payment  the  company  was  bound  to  pay,  or  the 
vendors  entitled  to  receive.  It  was  not  contemplated  that 
there  should  be  an  inspection  for  the  purpose  of  ascertaining 
the  quality  of  the  ties  when  the  advance  payment  was  made. 
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The  company  could  safely  advance  the  fifteen  cents  on  the 
whole  number  of  ties  deposited,  but  the  final  payment  was  to 
be  made  "  when  the  ties  were  taken  and  used,"  and  when  the 
number  and  quality  of  the  ties  to  be  taken  were  ascertained 
by  inspection,  the  "  remainder  "  of  the  purchase-money  would 
be  known.  The  case  is  within  the  general  principle  that 
where  anything  remains  to  be  done  to  ascertain  and  identify 
the  subject  of  the  sale,  the  title  does  not  pass.  What  was  left 
to  be  done  was  not  simply  to  determine  by  count  or  by  a  divis- 
ion of  the  whole  number  of  ties  into  two  classes,  the  amount 
remaining  unpaid,  but  it  involved  identification  and  specifica- 
tion also.  The  case  is  unlike  Burrows  v.  Whitaker  (71  N. 
Y  291.)  In  that  case  the  vendee  was  to  take  all  the  lumber 
delivered,  irrespective  of  selection.  Nothing  remained  to  be 
done  except  its  separation  into  classes.  In  this  case  the 
company  was  bound,  to  take  only  such  part  of  the  ties 
as  should  be  adjudged  by  the  inspector  to  be  first  or 
second-class  ties.  The  case  is  more  nearly  like  the  case  of 
Stephens  v.  Santee  (49  N.  Y.  35);  see,  also,  Lingham  v. 
EggUsUm^  27  Mich.  324;  Bingham  on  Sales,  227  et  seq. 
There  are  other  circumstances  which  support  the  conclusion 
on  this  branch  of  the  case.  By  one  contract  it  was  expressly 
agreed  that  the  title  should  remain  in  the  vendor  until  the 
purchase-money  sliould  be  paid.  A  large  number  of  ties 
were  piled  on  lands  of  private  persons,  for  which  rent  was 
paid  by  the  vendors.  It  is  claimed  that  the  company  accepted 
the  ties  and  waived  inspection.  We  think  there  was  no 
sufficient  evidence  upon  which  the  jury  would  have  been 
justified  in  finding  such  acceptance  or  waiver. 

But  the  defendant  assails  the  title  of  the  plaintiff,  or 
rather  he  insists  that  the  purchase  by  the  plaintiflE  in 
1875,  enured  as  a  purchase  by  the  company,  on  the 
ground  that  the  plaintiff,  being  at  that  time  a  director 
of  the  railroad  company,  was  disabled  from  purchasing 
the  ties  on  his  own  account,  and  that  in  fact  he  purchased 
them  as  agent  for  the  company.  The  company  discon- 
tinued its  operations  in  1874,  and  its  property  was  sold 
Siokels  — ^Vol.  LIX.         58 
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on  forecloBure  in  1881.  It  had  paid  on  the  ties  in  1872  and 
early  in  1873,  the  advance  payment  amounting  to  $5,257.01, 
and  though  called  upon  to  do  so,  made  no  further  payment. 
In  1875  the  vendors,  through  one  Grant,  applied  to  the 
plaintiff  to  become  the  purchaser  of  the  ties,  and  it  resulted 
in  his  agreeing  to  purchase  the  first-class  ties  at  the  price  of 
thirty-five  cents  each,  provided  the  vendors  would  "  deduct 
therefrom  what  had  been  paid  by  the  railroad  company." 
This  was  assented  to  and  the  plaintiff  paid  for  the  firstK^lass 
ties  in  cash  the  sum  of  $3,971.09.  Subsequently,  in  1879,  he 
bought  the  culls  at  five  or  six  cents  apiece.  The  negotiation 
was  for  a  sale  to  the  plaintiff  individually,  and  the  receipts 
for  the  purchase-money  paid  by  the  plaintiff,  recited  a  sale  to 
him.  It  is  not  claimed  that  the  plaintiff  was  authorized  to 
purchase  for  the  company,  nor  to  advance  any  money  on  its 
account,  nor  is  it  denied  that  the  $3,791.09  was  paid  by  the 
plaintiff  from  his  own  means.  The  ties  remained  where  they 
were  orignally  deposited  until  1879,  when  they  were  removed 
by  the  plaintiff  and  were  in  his  possession  at  the  time  of  the 
levy  by  the  defendant.  Assuming  that  the  plaintiff  was  dis- 
abled by  the  rule  in  equity  from  purchasing  the  ties  on  his  own 
account,  or  from  holding  them  as  against  the  company,  never- 
theless the  legal  title  was  vested  in  him  by  the  purchase,  and  the 
property  could  not  be  taken  from  his  possession  under  an  exe- 
cution against  the  corporation.  The  plaintiff  was  not,  in  fact, 
the  agent  of  the  company,  to  make  the  purchase,  nor  has  the 
company  claimed  the  benefit  of  the  purchase.  The  purchase 
by  a  trustee  of  trust  property  is  voidable,  not  void.  The 
company  could  only  claim  the  benefit  of  the  purchase  by  the 
plaintiff  on  reimbursing  the  sum  expended  by  him  in  obtain- 
ing the  title.  The  defendant  claiming  under  the  execution 
is  not  in  a  situation  in  this  proceeding  to  question  the  plain- 
tiff's title. 

We  think  the  verdict  was  properly  directed  and  the 
judgment  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Ellen  Pompbby,  Respondent,  v.  Thb  Village  op  Sabatoqa 
'    Spbings,  Appellant. 

Where,  by  the  charter  of  a  municipal  corporation,  the  duty  is  imposed 
upon  it  of  keeping  its  streets  and  sidewalks  in  a  reasonably  safe  and 
proper  condition  for  public  use,  for  a  neglect  to  perform  this  duty  it  is 
liable  for  damages  to  persons  who  because  thereof,  without  fault  on 
their  part,  receive  injuries. 

Actual  notice  to  the  proper  municipal  authorities  of  a  defect  is  not  neces- 
sary in  order  to  charge  it  with  negligence  ;  they  owe  to  the  public  the 
duty  of  active  vigilance;  and  where  a  street  or  sidewalk  has  been  out  of 
repair  for  any  considerable  length  of  time,  so  that  by  reasonable  dili- 
gence they  could  have  notice  of  the  defect,  such  notice  may  be  imputed 
to  them. 

Bnow  and  ice  which  had  fallen  from  time  to  time  from  a  bam  adjoining 
the  sidewalk  on  one  of  defendant's  streets,  had  accumulated  on  the  side- 
walk to  the  height  of  about  three  feet  above  the  surface,  and  about  two 
and  a  half  feet  above  the  snow  on  the  rest  of  the  sidewalk.  This  accu- 
mulation had  been  there  about  two  weeks  when  plaintiff,  in  passing 
over  it,  fell  and  was  injured.  By  defendant's  charter  (chap.  220,  Laws 
of  1866)  the  care  and  custody  of  its  streets  are  imposed  upon  its  trustees, 
and  it  is  made  their  duty  to  establish  such  ordinances  and  regulations 
as  they  may  think  proper,  among  other  things,  to  provide  for  and  regu- 
late the  repairing  and  cleaning  of  streets  and  sidewalks,  and  power  is 
given  to  raise  money  to  discharge  these  duties.  In  an  action  to  recover 
damages,  Tield,  that  defendant  was  properly  charged  with  negligence. 

It  appeared  that  the  street  in  question,  with  its  sidewalks,  had  been  open 
for  its  full  width  for  about  forty  years;  it  was  a  prinicipal  street  of  the 
village  and  extensively  used.  Water  mains  were  laid  through  it,  and 
curb-stones  had  been  placed  along  the  sidewalks  at  the  expense  of  the  vil- 
lage. Held,  the  evidence  justified  a  finding  that  the  street,  for  its  whole 
width,  had  been  dedichted  to  and  accepted  by  the  public,  and  that  it  was 
legally  one  of  the  village  streets. 

By  defendant's  charter,  after  provisions  had  been  made  for  repairs  of  its 
streets  and  sidewalks,  for  the  purpose  of  providing  the  means  for  defray- 
ing expenses,  the  board  of  trustees  were  authorized  to  raise  annually  a 
sum  not  exceeding  an  amount  specified  ''for  the  support  of  roads 
*  •  •  streets,  lanes  and  alleys  within  the  village."  Held,  ihoX  the 
word  "streets  "included  the  whole  space  between  the  outer  lines 
thereof,  i.  e.,  not  only  the  roadway  but  the  sidewalks;  and  that  the 
money  raised  could  be  used  as  well  for  the  repair  of  the  sidewalks  as 
the  roadbed. 

The  village  superintendent,  whose  duty  it  was,  under  the  direction  of  the 
trustees  to  make  repairs,  testified  that  he  did  not  have  any  money  in  his 
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hands  for  that  purpose;  there  was  no  proof  that  there  were  not  sufficient 
funds  in  the  treasury  of  the  village,  which  under  the  charter  could 
have  been  placed  in  his  hands.  Held,  the  evidence  failed  to  show  want 
of  funds  to  repair  the  sidewalk. 

Also  hMf  that  plaintiff's  claim  was  not  of  the  character  required  by  the 
act  of  1875  (§  2,  chap  517,  Laws  of  1875)  to  be  presented  to  and  audited 
by  the  auditors  of  the  village. 

Upon  the  trial  plaintiff  offered  in  evidence  an  ordinance  of  the  village, 
which  imposed  penalties  upon  persons  who  should  throw  snow  or  ice 
from  roofs  upou  sidewalks,  or  who  should  neglect  to  keep  sidewalks  in 
front  of  their  lots  and  buildings  clear  of  snow  and  ice;  this  was  received 
under  objection  and  exception.    Eeld,  no  error. 

A  witness  called  for  the  plaintiff,  after  she  had  testified  as  to  the  condition 
of  the  sidewalk,  and  that  a  person  had  to  be  very  careful,  or  fall,  as  she 
knew  from  experience,  was  permitted  to  testify,  under  objection,  that 
she  fell  down  in  the  same  place.     Held,  no  error. 

The  evidence  tended  to  show  that  this  embankment  of  snow  and  ice  was 
perfectly  visible;  there  was  a  light  covering  of  recent  snow  over  the 
ice.  Held,  a  refusal  of  the  court  to  charge,  as  matter  of  law,  that  it 
was  negligence  for  plaintiff,  under  the  circumstances,  to  attempt  to  pass 
over  the  embankment  was  not  error. 

(Argued  January  28,  1887  ;  decided  March  1.  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  February  12,  1885,  whicli  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial.  (Reported  below, 
34  Hun,  607.) 

This  action  was  brought  to  recover  damages  for  Injuries 
sustained  by  plaintiff  by  reason  of  a  fall  upon  a  sidewalk  in 
the  village  of  Saratoga  Springs  from  which  the  complaint 
alleged  defendant  had  negligently  omitted  to  remove  a  dan- 
gerous accumulation  of  ice  and  snow. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Charles  S.  Lester  for  appellant.  If  any  duty  rested  upon 
defendant  to  keep  its  sidewalks  clear  of  ice  and  snow,  this 
duty  was  not  created  or  increased  by  the  passage  of  any 
by-laws  or  ordinances,  as  no  ordinance  can  enlarge,  diminish  or 
vary  its  powers  or  duties.  {Thompson  v.  Roe^  22  How. 
fU.  S.l,  422;  Dillon  on  Munic  Corp.,  §§  251,  542,  620.)    A 
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corporation  is  not  liable  to  an  action  for  a  neglect  m  not 
enforcing  any  of  its  ordinances  or  by-laws,  or  for  any  neglect 
of  its  officers  in  that  respect,  and  is  not  responsible  for  their 
violation.  {Zevy  v.  Mayor^  etc.y  1  Sand.  S.  0.  Kep.  465 ;  Hut- 
son  V.  Mayor ^  etc.,  5  id.  803 ;  ZoriUard  v.  Toion  of  Monroe^ 
1  Keman,  396  ;  Griffin  v.  Mayor ^  etc.,  6  Seld.  458 ;  StdlweU  v. 
Mayor,  etc.,  49  Sup.  Ct.  R,  360  ;  Dillon  on  Munic.  Corp.  §  754.) 
Neither  is  a  corporation  liable  for  a  failure  to  pass  any  ordin 
ance.  ( Wilson  v.  Mayor,  etc.,  1  Den.  595 ;  Hutson  v.  Mayor, 
etc.,  5  Sand.  S.  C,  303;  Dillon  on  Munic,  Corp.  §  753; 
Fo'tole  V.  Common  Council  of  Alexandria,  3  Pet.  398;  Htnes 
V,  City  of  Lockport,  50  N.  Y.  236.)  The  judge  erred  in 
overruling  the  objection  and  in  admitting  the  by-laws  as  evi 
dence.  {Brown  v.  B.  cfe  8.  L.  R.  R.  Co,,  22  N.  Y.  191 ; 
Knupple  V.  Knicker.  Ice  Co,,  84  id.  488 ;  Massoth  v.  D,  & 
H.  C  Co,,  64  id.  524 ;  McGrath  v.  N,  T  C  <&  B,  R.  R. 
Co.,  63  id.  530 ;  Moore  v.  Oadsen,  93  id.  12 ;  Coleman  v. 
People,  58  id  561 ;  Baird  v.  CKUett,  47  id.  186  ;  O'Hagan 
V.  Dillon,  76  id.  170 ;  ErhenY.  ZoriUard,  19  id.  299  ;  Arthur 
V.  Crriswold,  55  id.  400 ;  Anderscm  v.  R.  W.  <&  0,  R  R. 
Co.,  54  id.  334 ;  Brogue  v.  Lord,  67  id.  495,  499 ;  WorraU  v. 
Parmelee,  1  id.  519 ;  People  v.  Gonzalez,  35  id.  59 ;  Enders 
V.  Stemhergh,  1  Keyes,  264,  271.)  Proof  of  former  accidents 
happening  at  the  same  place  is  immaterial.  {Sherman  v. 
K(rrtright,  52  Barb.  269  ;  Blair  v.  Pelham,  118  Mass,  420  ; 
Parker  v.  Portland  PiMishing  Co.,  69  Me.  173 ;  Hvhbard 
y.  R.  R.  Co.,  39  id.  106 ;  Collins  y.  Dorchester,  6  Cush.  396 ; 
Hvdson  V.  Ch.  cfe  N.  W.  R.  R.  Co.,  59  la.  581 ;  27  Alb.  L. 
J.  116 ;  Wooley  v.  Grand  St.  R.  R.  Co.,  83  N.  Y.  130 , 
Quintan  v.  City  of  Utica,  11  Hun,  217;  74  N.  Y.  603; 
Eggleston  v.  Col.  Turnpike  Co.,  18  Hun,  146 ;  BumsY.  City 
of  Schenectady,  24  id.  10 ;  Dale  v.  D  Z,  <&  W  R.  R.  Co., 
73  N.  Y.  468 ;  JBa/ioley  t.  Hatter,  9  Hun,  134.)  The  obstruc- 
tion being  visible  and  apparent,  it  was  plaintiffs  duty  to  avoid  it. 
{SalUr  V  U  &  B.  R.  R.  R.  Co,,  75  N.  Y  276  ;  Pakalxnsky 
V.  N.  Y.  C.  R.  R.  Co.,  82  id.  424 ;  Quiticy  v.  Barker,  81 
111.  300  ;  O'La/ughhn  v.  Dvhvque,  42  id.  539  ;  Ernst  v.  //  R. 


462         PoMPBEY  V.  Village  of  Sabatoga  Springs.    [March, 


Statement  of  case. 


H,  a.  Co.,  39  id.  61  \  Wilcox  v.  E.W.<&0  R.  R.  Co.,  id.  358, 
366.)  The  place  where  the  plaintiff  was  injured,  although  open 
to  the  public,  was  not,  in  fact,  a  public  street,  over  which 
defendant  had  jurisdiction.  {RoseU  v.  Andrews,  7  East.  R 
334;  24  W.  D.  448;  Walsh  v.  Mead,  8  Hun,  387;  Oify  of 
Rochester  v.  Montgomery,  72  N.  T.  65 ;  ViUage  of  Port 
Jerms  v.  First  Not,  Bk.  96  id.  550;  Durgin  v.  City  oj 
Lowell,  3  Allen,  398.)  This  claim  should  have  been  presented 
to  or  acted  upon  by  the  auditors  of  the  village.  {Reining  v. 
City  of  Buffalo,  102  N.  T  308 ;  Minick  v.  City  of  Tray, 
83  id.  514;  McCVuskey  v.  Cromwell,  11  id.  593 ;  Benton  v. 
Wickwire,  54  id.  226.)  There  is  no  duty  resting  on  the 
defendant  to  clear  off  its  sidewalks  from  snow  and  ice,  because 
no  power  has  been  conferred  upon  it  to  raise  and  expend 
money  for  such  purpose.  {Bines  v  City  of  Zockport,  50 
N.  Y.  238 ;  Weed  v.  ViUage  of  BaUston  Spa,  76  id.  335.) 
There  is  a  recognized  difference  between  streets  in  cities  or 
incorporated  villages,  and  roads  and  highways  as  designated 
in  the  general  highway  system  of  the  State.  {In  re  Woolsey, 
95  N.  Y.  135 ;  Li  re  L^iavngton  Ave.  29  Hun,  303  ;  Laws  of 
1863,  chap.  93 ;  Laws  of  1876,  chap.  340 ;  Laws  of  1880, 
chap.  305.)  Therefore,  as  by  the  charter  of  Saratoga  Springs 
a  complete  scheme  is  provided  for  making,  repairing  and 
clearing  sidewalks  by  the  owners  of  adjoining  property, 
and  when  no  authority  is  given  anywhere  to  raise  money  for 
those  purposes,  but  by  implication  the  right  to  use  money 
therefor  is  excluded,  the  trial  judge  should  have  granted  the 
motion  for  a  nonsuit.  {Oarlinghouse  v.  Jacd>s,  29  N.  Y. 
297 ;  Rcmer  v.  Barkhoof  44  id.  113,  120 ,  Rines  v.  City  oj 
Lockport,  50  id.  236 ;  Weed  v.  Village  of  BaUston,  76  id. 
835  ;  People  ex  reL  Loomis  v.  Town  of  Little  Valley,  75  id. 
316  ;  HiUer  v.  Village  of  Sharon,  28  Hun,  344 ;  Conrad  v. 
Trustees  of  Ithaca,  16  N.  Y.  161.) 

Z.  B  Pike  and  Chas.  M.  Davison  for  respondent.  The 
street  in  question  was  one  of  the  streets  or  highways  of  the 
village  over  which  it  had  jurisdiction,  and  which  it  was  bound 


1887.]  POMFBST  V.  VlLLAGB  OF  SaBATOGA  SPRINGS.  468 


Statement  of  case. 


to  keep  in  repair.  {PearsaU  v.  Post,  20  Wend.  115 ;  Hickoh 
V.  Trustees  of  Plattsburgh^  41  Barb.  135 ;  Wiggins  v.  Talmagey 
11  id.  457 ;  People  v.  Loehfelm,  102  N.  Y.  1 ;  SaZsbury  v. 
Village  of  Ithaca^  94  id.  30 ;  Requa  v.  City  of  Rochester ^  45 
id.  129.)  The  village  having  treated  Lake  avenue  as  a  street 
within  its  limits,  is  estopped  from  denying  that  it  is  a  street 
or  sidewalk  within  its  control.  {SeweU  v.  City  of  Cohoes,  75 
N.  Y.  45 ;  Graves  v.  Otis,  2  Hill,  466,  470.)  The  evidence 
tended  to  prove  the  actual  dedication,  acceptance  and  user, 
and  that  it  was  one  of  the  streets  over  which  defendant 
had  and  exercised  jurisdiction  and  this  court  is  concluded 
thereby.  {People  v.  Loehfdm,  102  N.'Y,  1 )  The  sidewalk 
in  this  case  having  been  built,  no  matter  by  whom,  the  keeping 
in  repair  was  a  ministerial  act,  and  not  in  any  sense  judicial. 
{Salshury  v.  Village  of  Ithaca,  supra,)  The  duty  to  keep 
the  sidewalk  in  repair  is  imposed  by  charter  of  village.  (Laws 
of  1866,  chap.  220,  §  25,  subd.  14,  23,  39,  43,  44,  45  ;  §§  35, 
36,  38,  39,  54.)  Proof  that  the  superintendent  had  not  funds 
in  his  hands  is  no  evidence  that  the  defendant  had  not ;  it  was 
his  duty  to  report  to  the  trustees  if  he  had  not. .  (Charter, 
§  39 ;  Weed  v.  Village  of  BaUston  Spa,  76  N.  Y.  335.)  The 
corporation  defendant  had  constructive  notice,  at  least,  of  the 
condition  of  the  sidewalk.  Constructive  notice  was  sufficient. 
{Requa  v.  City  of  Rochester,  45  N.  Y.  129  ;  Todd  v.  City  oj 
Tray,  61  id.  506 ;  Einney  v.  City  of  Troy,  38  Hun,  287 ; 
Deyoev.  Village  of  Saratoga,  Sl^.  Y.  Supr.  Ct.  [T.  &  C]  504 ; 
Goodfellow  V.  City  of  N.  T.,  100  N.  Y.  15.)  It  was  the 
duty  of  defendant  to  keep  the  street  clear  of  this  obstruction ; 
keep  the  sidewalk  in  condition,  that  the  traveler  might  safely 
pass  over  it,  no  matter  by  whom  or  how  the  obstruction  was 
placed  there,  and  if,  after  actual  or  constructive  notice,  it 
neglected  its  duty,  it  is  made  liable  for  any  damages  resulting 
therefrom  to  a  traveler  whose  own  negligence  does  not  con- 
tribute to  the  injury.  {Todd  v.  City  of  Troy,  61  K  Y.  509 ; 
Weed  V.  Village  of  BaUston,  76  id.  333 ;  Hines  v.  City  of 
Lockport,  50  id.  236 ;  Salshury  v.  ViUage  of  Ithaca,  94  id.  27 ; 
Regberg    v.    Mayor,    etc,,    91   id.   137;    Hyatt  v.  ViUage 
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qf  Hondoutj  44  Barb.  385 ;  Htcme  v  MayoTj  etc.j  74  N.  Y. 
270;  Moore  v.  Gadsden,  87  id.  86,  87,  88;  Kmney  v. 
City  of  Tr(/y,  38  Hun,  287.)  The  plamtiff  had  a  right  to 
assume  that  the  sidewalk  was  safe  and  was  not  required  to  be 
on  guard  against  this  unlawful  obstruction.  {McChiire  v. 
Spence,  91  K  Y.  303;  EoansY.  CHyofUtica,  69  id.  166; 
Bru88o  V.  Ciiy  of  Buffalo,  90  id.  679 ;  Driscoll  v.  Mayor, 
etc.,  11  Hun,  101 ;  Thomasv.  Mayor,  etc.,  28 id.  110  ;  BvUock 
V.  Mayor,  etc.,  99  N.  Y.  654 ;  Divine  v.  Bailey,  131  Mass. 
169 ;  Da/oenport  v.  Rvchman,  37  N.  Y.  573 ;  Child  v.  West 
Troy,  23  Hun.  68.)  The  court  at  the  trial  committed  no  error 
in  overruling  defendant's  objection  to  the  evidence  as  to  the 
condition  of  the  sidewalk  and  the  danger  of  falling.  {Quinland 
V  City  of  mica,  11  Hun,  217;  74  N.  Y.  603.) 

Eabl,  J.  The  plaintiflE  commenced  this  action  to  recover 
damages  for  injuries  received  by  her  from  falling  upon  one 
of  the  sidewalks  in  the  village  of  Saratoga  Springs,  on  the 
9th  day  of  January,  1883.  At  that  time,  snow  and  ice  had 
accumulated  upon  the  sidewalk  on  the  southerly  side  of  Lake 
avenue,  opposite  the  premises  of  one  Andrews,  until  the 
embankment  was  about  three  feet  thick  above  the  surface  of 
the  ground,  and  two  and  one-half  feet  thick  above  the  snow 
upon  the  sidewalk  easterly  and  westerly  of  the  premises 
mentioned.  While  she  was  passing  along  the  sidewalk  over 
this  embankment  she  slipped  down  and  received  the  serious 
injuries  of  which  she  complains.  This  snow  and  ice  had 
fallen,  from  time  to  time,  from  the  roof  of  a  barn  stand- 
ing near  the  sidewalk,  and  had  been  there  for  at  least  two 
weeks. 

Under  its  charter  (Chap.  220,  Laws  of  1866),  the  village  of 
Saratoga  Springs  is  constituted  a  separate  road  district,  exempt 
from  the  superintendence  and  care  of  the  commissioners  of 
highways  of  the  town  of  Saratoga  Springs,  and  the  trustees 
are  constituted  and  declared  to  be  the  commissioners  of  the 
village ;  they  are  authorized  to  appoint  a  superintendent  who 
is  to  have  the  care  and  supervision  of  the  streets  and  sidewalks 
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of  the  village,  subject  to  their  general  control  and  direction ; 
they  are  empowered,  and  it  is  made  their  duty  to  establish 
such  oiniinances,  by-laws  and  regulations  as  they  may  think 
proper  and  reasonable,  among  other  things  to  establish  the 
grade  of  the  streets  and  sidewalks,  to  provide  for  and  regulate 
the  paving,  repairing  and  improving  streets  and  sidewalks, 
and  the  cleaning  of  streets  and  sidewalks  as  often  as  may  be 
necessary;  and  ample  power  is  conferred  upon  the  village 
and  its  trustees  to  raise  money  for  the  purpose  of  discharging 
the  duties  and  obligations  thus  imposed  upon  it  in  reference 
to  its  streets  and  sidewalks. 

That  under  such  a  charter  it  was  the  duty  of  the  defendant 
to  keep  its  streets  and  sidewalks  in  a  reasonably  safe  and 
proper  condition  for  public  use,  and  that  for  neglect  of  such 
duty  it  was  liable  for  damages  to  persons,  without  fault  on 
their  part,  receiving  injuries  upon  its  streets,  has  been  settled 
by  many  decisions  in  this  State,  and  is  no  longer  open  to 
question.  (Conrad  v.  Village  of  Ithaca^  16  N.  Y  158 , 
Requa  v.  City  of  Rochester^  45  id.  128 ;  Hmea  v.  Cvty  of 
Lochport,  50  id.  236;  Todd  v,  (Kty  of  Troy,  61  id.  506,- 
Evans  v.  City  of  Ui/icay  69  id.  166;  Weed  v.  ViUage  of 
BaUston  Spa,  76  id.  329  ;  Savlabury  v.  City  of  Ithaca,  94  id 
27;  DvhoisY.  City  of  Kingston,  102  id.  219.)  The  rule  of 
municipal  responsibility  as  to  streets  and  sidewalks  is  equally 
applicable  to  incorporated  villages  and  to  cities,  and  the  same 
principles  which  impose  liability  upon  the  one  clajBs  of 
corporations  impose  it  upon  the  other. 

If  the  municipal  authorities  have  actual  notice  of  a  danger- 
ous defect  in  a  street,  then  it  is  their  duty  without  unreason- 
able delay  to  repair  it.  They  do  not  fill  the  measure  of  their 
responsibility,  however,  by  acting  simply  when  they  have 
actual  notice ;  but  they  owe  to  the  public  the  duty  of  active 
vigilance;  and  when  a  street  or  sidewalk  has  been  out  of 
repair  for  any  considerable  length  of  time,  so  that  by  reason- 
able diligence  they  could  have  notice  of  the  defect,  such 
notice  may  be  imputed  to  them.  So,  in  this  case,  if  all  the 
other  conditions  existed  for  imposing  liability  upon  the 
SioKBLS— Vol.  LIX.  6& 
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defendant,  it  is  not  claimed  that  the  facts  of  the  case  were 
not  such  that  the  jury  could  find  that  the  defendant  had,  or 
onght  to  have  had,  notice  of  the  dangeroos  condition  of  this 
sidewalk. 

But  the  defendant  seeks  to  escape  liability  upon  various 
grounds  which  will  be  separately  noticed. 

(1.)  It  is  claimed  that  the  place  where  the  plaintiff  was 
injured,  although  used  by  the  public,  was  not  in  fact  a  public 
street  or  sidewalk  over  which  the  defendant  had  jurisdiction. 
But  it  is  undisputed  that  this  street  had  been  open  to  its  full 
width  for  about  forty  years ;  that  it  was  one  of  the  principal 
streets  of  the  village,  extensively  used  by  the  public ;  that 
the  sidewalk  had  been  laid  out  and  used  during  all  of  that 
time;  that  water  mains  had  been  laid  through  the  street; 
that  the  village  had  assumed  jurisdiction  over  it,  and  that 
curb-stones  had  been  placed  along  the  sidewalks  at  the 
expense  of  the  village.  We  think  that  there  was  abundant 
evidence  from  which  the  jury  could  properly  find  that  this 
street,  for  its  whole  width,  had  been  dedicated  to  and 
accepted  by  the  public,  and  that  it  was  legally  and  lawfully 
one  of  the  streets  of  the  village.  {Cook  v.  Sarrisj  61  N.  T. 
448 ;  People  v.  Loehfelm,  102  N.  Y.  1.) 

(2.)  It  appears  sufficiently  that  the  defendant  either  had 
the  means  to  clear  this  sidewalk  of  the  accumulation  of  ice 
and  snow  or  the  ability  to  raise  the  means.  By  section  38 
of  the  viUage  charter,  it  is  made  the  duty  of  the  village 
superintendent,  in  the  month  of  April  of  each  year,  to  report, 
in  writing,  to  the  board  of  trustees  the  general  condition  of 
"the  streets,  bridges,  culverts,  sidewalks,  lanes  and  alleys 
with  estimates  of  the  probable  expense  to  put  them  in  good 
repair.  He  shall  also  within  ten  days  prior  to  each  annual  vil- 
lage election  report,  in  writing,  to  the  board  of  trustees  the 
condition  of  the  streets,  bridges,  culverts,  sidewalks,  lanes  and 
alleys  with  the  probable  amount  necessary  to  keep  them  all 
in  good  order  during  the  coming  year."  Section  39  provides 
that  whenever  "  any  repairs  shall  be  necessary  on  any  public 
street,  bridge,  culvert,  sidewalk,  lane  or  alley  in  said  village 
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the  village  superintendent  shall  attend  to  such  repairs,  and 
when  there  are  no  funds  in  his  hands  to  make  such  repairs  he 
shall  report  the  fact  to  the  board  of  trustees  with  his  opinion 
as  to  the  amount  necessary  for  such  purpose,  to  the  end  that 
the  means  may  be  provided  and  .drafts  drawn  upon  the 
particular  fund  belonging  to  the  highway  department  to 
meet  such  expenses.  He  shall  be  subject  to  the  same  direc- 
tion and  control  of  the  commissioners  of  highways  of  the 
village  in  the  care  and  supervision  of  the  public  streets, 
bridges,  culverts,  sidewalks,  lanes  and  alleys  therein  and  to 
the  same  penalties  for  neglect  of  duty  as  the  overseers  of 
highways  of  the  several  road  districts  in  the  town  of  Saratoga 
Springs  are  to  the  commissioners  of  highways  of  said  town. 
He  shall  be  personally  responsible  to  the  public  for  neglect  of 
duty  to  the  same  extent  as  the  commissioners  of  said  village." 
Section  64  provides  that  for  the  purpose  of  "  providing  the 
means  of  sustaining  the  several  departments  and  defraying 
the  expenses  of  the  corporation,  the  board  of  trustees  are 
authorized  to  levy  and  collect  an  annual  tax  in  amounts  and 
for  the  purposes  as  follows : 

Subdivision  1.  Not  exceeding  $7,500  for  the  support  of 
roads,  bridges,  culverts,  streets,  lanes  and  alleys  within  the 
village." 

The  claim  on  the  part  of  the  defendant  is,  that  because  side- 
walks are  not  mentioned  in  this  last  section,  therefore  there 
was  no  power  in  the  trustees  to  raise  any  money  for  the  repair 
of  sidewalks.  But  in  various  other  parts  of  the  charter  side- 
walks are  specially  mentioned,  and  they  are  placed  under  the 
care  and  supervision  of  the  trustees ;  and  the  superintendent 
xmder  their  direction  is  bound  to  attend  to  and  make  the 
repairs  upon  them  as  well  as  the  streets.  The  word  "  streets  " 
is  used  here  in  its  broad  sense  and  was  intended  to  include 
not  only  the  roadway  for  teams,  but  the  sidewalks  for  pedes- 
trians. {In  re  Bnrmeister,  76  N.  Y.  174.)  While  it  is  made 
the  duty  of  the  village  to  keep  the  sidewalks  in  repair,  it 
would  be  quite  extraordinary  if  there  were  no  provision  in 
the  charter  by  which  it  could  procure  funds  for  the  purpose 
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of  diBcharging  that  daty.  We  think,  therefore,  that  the  word 
"  streets "  should  be  held  to  mean  the  entire  space  between 
the  outer  lines  of  the  streets,  including  the  sidewalks,  and 
that  the  money  authorized  to  be  raised  under  that  section 
could  be  used  as  well  for  the  repair  of  the  sidewalks  as  of  the 
road-bed  in  the  center  of  the  streets. 

The  only  evidence  given  on  the  trial  to  prove  that  the 
village  had  no  funds  to  repair  this  sidewalk  was  the  evidence 
of  the  village  superintendent  who  testified  that  he  did  not 
have  any  money  in  his  hands  for  that  purpose.  But  there 
was  no  proof  that  there  were  not  sufficient  funds  in  the  treasury 
of  the  village  which,  under  the  charter,  could  have  been 
placed  in  his  hands  and  used  for  that  purpose  if  he  had 
applied  for  it. 

(3.)  It  is  further  objected  that  the  plaintiffs  claim  was  never 
presented  to  or  acted  upon  by  the  auditors  of  the  village  as 
required  by  chapter  5 17  of  the  Laws  of  1875.  A  sufficient 
answer  to  this  objection  is  that  it  was  in  no  way  made  upon 
the  trial,  and  is  not  presented  to  us  by  any  proper  exception. 
But  it  may,  however,  be  further  said  that  the  plaintiff's  claim 
is  not  one  of  those  which  is  required  to  be  audited  under  that 
act.  The  claims  there  referred  to  are  clearly  claims  for 
expenditures  made  on  behalf  of  the  village,  or  for  services 
rendered  for,  or  goods  or  materials  furnished  to  the  village. 
And  this  claim,  therefore,  required  no  audit. 

(4.)  Upon  the  trial  the  plaintiff  offered  in  evidence  one  of 
the  ordinances  of  the  village,  which  imposed  penalties  upon 
persons  who  should  throw  any  snow  or  ice  from  roofs  upon 
sidewalks,  and  upon  the  owners  and  occupants  of  lots  or 
buildings  who  should  neglect  to  keep  the  sidewalks  in  front 
of  their  lots  and  buildings  free  and  clear  of  snow  and  ice  and 
other  incumbrances.  The  defendant  objected,  and  the  objec- 
tion was  overruled  and  the  evidence  admitted.  In  this  we 
perceive  no  error  harmful  to  the  defendant.  It  was  not  held 
liable  for  failure  to  make  proper  ordinances,  or  to  enforce  the 
ordinance  proved.  So  far  as  it  had  any  effect  whatever,  it 
would  seem  to  have  been  beneficial  to  the  defendant,  as  it 
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showed  thtt  it  had  so  far  discharged  its  duty  by  passing  proper 
ordinances  for  keeping  the  sidewalks  free  and  clear  of  ice  and 
snow.  It  had  no  material  bearing  in  favor  of  the  plaintiff 
except  to  show  that  the  trustees  were  aware  of  the  importance 
of  removing  such  obstructions  from  the  sidewalks  of  the  village 
and  of  their  dangerous  character. 

(5.)  It  is  also  claimed  that  there  was  error  in  allowing  one 
of  the  witnesses  to  testify,  against  the  objection  of  the  defend- 
ant, that  she  fell  down  once  at  the  same  place  where  the 
plaintifE  was  injured.  She  was  called  by  the  plaintiff  to 
testify  to  the  condition  of  the  walk,  and  testified  that  she 
recollected  its  condition;  that  the  snow  was  packed  very 
hard  from  falling  from  the  roof  of  the  bam;  that  the 
embankment  at  each  end  was  slanting,  and  that  a  person  had 
to  be  very  careful  or  fall ;  that  she  knew  that  to  be  a  fact 
and  spoke  from  experience ;  and  then  she  was  permitted  to 
say  that  she  fell  there  once  herself.  That  evidence  was 
given,  apparently  to  show  how  she  came  to  know  the  condi 
tion  of  the  walk  at  that  place.  But  such  evidence  has  been 
held  to  be  competent.  {Quirdam  v.  City  of  TJticay  1 1  Hun, 
217,  aflirmed,  74  N.  T.  603.) 

(6.)  The  evidence  tended  to  show  that  this  embankment 
of  snow  and  ice  was  perfectly  visible ;  that  the  plaintiff  must 
have  seen  it  as  she  passed  over  it,  and  that  there  was  a  light 
covering  of  recent  snow  over  the  ice.  The  defendant 
requested  the  court  to  charge  the  jury  "  that  if  the  obstruc- 
tion was  visible  and  apparent  to  any  passer  by,  the  plaintiff 
was  guilty  of  negligence  in  attempting  to  cross  it ; "  also  that 
"if  the  defect  complained  of  was  such  as  would  be  seen 
by  an  ordinary  person  passing  along  the  street,  it  was  uegli 
gence  for  the  plaintiff  to  attempt  to  pass  over  the  defect, 
but  she  should  have  gone  around  the  same."  The  court 
declined  to  charge  as  requested,  and  the  defendant's  counsel 
excepted. 

The  charge  of  the  judge  sufficiently  laid  down  the  rule  of 
law  as  to  plaintiff's  contributory  negligence,  and  it  would 
not  have  been  proper  for  the  judge  to  charge  as  matter  of 
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law  that  it  was  negligence  for  the  plaintiff,  under  the  circum- 
stances disclosed  in  this  case,  to  attempt  to  pass  over  the 
embankment.  {Ev(m8  v.  City  of  Utica,  aupray  Bru880  v. 
Oity  of  Bufalo,  90  N.  Y.  679 ;  McGuire  v.  Spence,  91  id. 
303 ;  BuUock  v.  Mayor^  etc.,  99  id.  654.) 

"We  have  now  noticed  all  the  objections  to  plaintiff's 
recovery,  which  were  brought  to  our  attention  upon  the  argu- 
ment of  this  case  by  the  learned  counsel  for  the  appellant, 
and  we  do  not  think  any  of  them  furnish  a  sufficient  reason 
for  the  reversal  of  the  judgment.  We  may,  however,  say 
that  the  responsibility  cast  upon  cities  and  villages,  for 
injuries  caused  by  slipping  down  upon  streets  and  sidewalks, 
in  consequence  of  snow  and  ice,  is  a  very  serious  one.  In 
this  climate,  where  during  several  months  of  the  year  snow 
falls  in  large  quantities  and  ice  is  from  time  to  time  created, 
it  is  quite  impossible,  particularly  in  villages,  at  all  times 
to  keep  the  streets  and  sidewalks  in  a  safe  condition.  In  this 
village  it  appears  that  there  were  seventy-five  miles  of  side- 
walks, and  but  one  superintendent  having  charge  of  all  the 
streets  and  sidewalks.  It  is  manifestly  difficult  under  such 
circumstances  for  such  a  village  to  keep  its  sidewalks  at  all 
times  clear  of  snow  and  ice ;  and  the  proof  should  be  very 
satisfactory,  showing  clear  neglect  of  duty,  before  liability 
for  injuries  caused  by  snow  and  ice  should  be  imposed. 

The  evidence  from  which  such  notice  could  be  imputed  to 
the  defendant,  as  would  chai^  it  with  negligence  in  not 
removing  this  embankment  of  snow  and  ice,  was  very  meagre 
and  slight ;  but  we  cannot  say  that  it  was  not  sufficient  for 
the  consideration  of  the  jury.  Indeed  it  was  not  claimed  at 
the  trial  or  on  the  argument  before  us  that  it  was  not. 
•  Actions  of  this  nature  are  becoming  quite  numerous,  and 
they  may  well  cause  some  alarm  to  those  who  bear  the 
burdens  of  village  taxation.  But  they  must  rely  for  their 
protection  against  unjust  accident  claims  in  the  justice  and 
sound  sense  of  jurors,  and  in  the  power  which  the  courts 
below  possess  to  deal  with  verdicts,  which  are  excessive  in 
amount  or  against  the  weight  of  evidence. 
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We  tbeiefore  reach  the  conclusion  that  the    jadgment 
should  be  affirmed,  with  costs 

All  concur,  except  Pbckham,  J.,  not  sitting. 
Judgment  affirmed. 


Samuel  L.  Miller,  an  Infant,  etc..  Respondent,  v.  Eiohabd 
WooDHEAD,  Appellant. 

Defendant  leased  to  a  Mrs.  O'B.  three  rooms  in  a  house,  the  windows  of 
which  overlook  the  flat  roof  of  an  extension.  The  lessee  had  a  right  to 
use  the  roof  for  the  purpose  of  hanging  out  and  drying  clothes,  but 
defendant  cautioned  her  not  to  let  children  go  on  the  roof,  and  she  had 
never  allowed  them  to  go  there.  In  this  roof  near  one  of  the  windows 
was  a  skylight.  Plaintiff,  an  infant  about  three  years  old,  whose 
mother,  accompanied  by  him,  had  called  on  Mrs.  O'B.,  fell  out  of 
the  window,  down  through  the  skylight  and  was  injured.  There  had 
been  formerly  a  thin  wire  screen  over  the  skylight  to  protect  the  glass, 
but  it  had  become  old  and  rotten  and  was  removed  about  six  weeks 
prior  to  the  accident  and  had  not  been  replaced.  In  an  action  to 
recover  damages  for  the  injury,  Tuld,  that  defendant  had  violated  no 
duty  which  he  owed  to  plaintiff  and  was  not  liable;  that  the 
latter  could  not  take  advantage  of  the  violation,  if  any,  of  a  duty 
plaintiff  owed  to  Mrs.  O'B.,  unless  at  the  time  of  the  accident  he  was 
in  someway  connected  with  her,  i,  e,,  carrying  out  some  right  which 
she  herself  had. 

(Argued  January  81, 1887;  decided  March  1,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  8,  1885,  which  afSrmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 

The  material  facts  are  set  forth  in  the  opinion. 

Henry  P.  Starbuck  for  appellant.  As  the  defendant  did 
not,  directly  or  indirectly,  invite  or  entice  the  plaintiff  to  go  out 
upon  the  roof,  he  owed  no  duty  to  the  plaintiff  upon  that  or 
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any  other  ground  to  cover  the  skylight  for  the  plaintiffs  pro- 
tection. {McAlpin  V.  Powell,  70  K  Y.  126.)  A  duty  to 
use  care  owed  to  one  person  does  not  operate  in  favor  of 
another  person.  {Zamwre  v.  Crown  Point  Iron  (Jo.,  101  N. 
Y  391 ;  Burke  v.  De  Castro,  11  Hun,  854 ;  Victory  v.  Baker, 
67  N.  Y.  366 ;  McAlpin  v  PoweU,  70  id.  126, 130 ;  Nicholson 
V.  E.  R.  Co.,  41  id.  625,  Sutton  v.  N.  Y.  <&  P  R.  R.  Co., 
66  id.  243.)  The  fact  that  the  roof  was  under  the  windows 
did  not,  under  the  circumstances,  oblige  defendant  to  keep  it 
in  safe  condition  for  people  to  fall  upon.  {McAlpin  v.  Powell, 
70  N  Y  126-131;  Beck  v.  Carter,  68  id.  283;  Camp  v. 
Wood,  76  id.  92  ;  Edwards  v.  N.  T.  C.  db  H.  R.  R.  R.  Co.,  98 
N,  Y  245,  268.)  Absence  of  contributory  negligence  must  be 
shown  by  the  plaintiff  by  a  preponderance  of  proof.  {Button 
V.  H.  R,  R.  R.  Co.,  18  N.  Y  248 ;  HaH  v.  H.  R.  B.  Co.,  84 
id,  66 ;  Warner  v.  N.  Y  C.  R.  R  Co.,  44  id.  465  ;  Reynolds 
V.N  Y.C.dkH.R.R  i?.  Cte.,  58  id.  248 ;  CardeUY.N.Y. 
C.  dk  H.  R.  R.  R.  Co.,  75  id.  330 ;  Riceman  v.  Havemeyei\ 
84  id.  647  ;  Becht  v.  C(trUn,  92  id.  668 ;  Mangam  v.  B.  R. 
R.  Co.,  38  id.  455  ;  ltd  v.  Forty-second  St.  R.  R.  Co.,  47  id. 
317;  McOarry  v.  Loomis,  63  id.  104;  Fallon  v.  C.  P.  N. 
dk  E.  R.  R.  Co.,  64  id.  13 ;  Hartfield  v  Roper,  21  Wend. 
615 ;  BirckeU  v.  Knick.  Ice  Co.,  41  Hun,  404 ;  Totten  v. 
Phipps,  52  N .  Y.  354,  368.)  Plaintiff  lias  furnished  no  ground 
for  an  inference  that  he  was  not  negligent,  and  if  the  question 
was  as  to  his  negligence  only,  the  complaint  should  have  been 
dismissed  for  this  reason.  {Reynolds  v.  N.  Y.  C.  dk  H.  R. 
R.  R.  Co.,  68  N.  Y.  248 ;  CordeU  v  N.  Y.  C.  dk  H.  R.  R. 
R.  Co.,  75  id.  380 ;  Riceman  v.  Havemeyer,  84  id.  647.) 
Plaintiffs  custodians  are  not  shown  to  have  been  free  from 
negligence.    {FaUon  v.  C.P  N.dk  E.  R.  R.  Co.,  64  N,  Y.  13.) 

J.  Gray  Boyd  for  respondent.  It  was  the  duty  of  the 
defendant,  after  he  caused  the  repairs  to  be  made  to  the  sky- 
light, to  see  that  the  roof  was  left  in  a  safe  condition  for  the 
use  for  which  he  had  let  it  to  his  tenant,  Mrs.  O'Brien,  and 
that  gave  her  the  right  to  go  upon  it  for  the  purpose  of  hang- 
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ing  out  clothes.  {Castle  v.  Dv/ryea^  82  Barb.  480 ;  2  Marsh. 
277.)  That  it  was  dangerous  to  the  lives  and  persons  of 
others  who  might  lawf  uUy  be  upon  the  premises,  as  visitors 
or  otherwise,  in  the  apartments  of  Mrs,  O'Brien,  owing  to  the 
close  proximity  of  the  skylight  to  her  windowHsill,  is  clearly 
shown  in  the  case  of  the  plaintiff ;  and  the  defendant,  by 
reason  of  his  negligence,  is  liable  to  the  plaintiff  for  his 
injuries  received,  irrespective  of  whether  there  existed  any 
privity  between  them  or  not.  {Burke  v.  De  Castro^  5  N.  Y. 
Week.  Dig.  239 ;  Cesar  v.  Karutz,  60  N.  Y.  229 ;  Ban-aey 
V.  Burrtsteinhinderj  64  Barb.  412 ;  Pickkard  v.  CoUms^  23 
id.  445 ;  Rdbhins  v.  Mounts  4  Rob.  553 ;  Fire  Dept.  v. 
Williamson,  16  Abb.  Pr.  402.)  The  question  of  contributory 
negligence  is  not  to  be  applied  inflexibly,  and  in  all  cases, 
without  regard  to  age  or  other  circumstances.  {Fallon  v.  C. 
P.  N,  i&  K  R.  B.  Co,,  64  N.  Y.  13 ;  McGovem  v.  N.  T. 
a  dk  H.  B.  B.  B.  Co.,  67  id.  417.)  It  was  not  negligent, 
per  se,  on  the  part  of  plaintiff,  an  infant  of  three  years  of  age, 
to  proceed  to  the  window  on  entering  the  apartments  of  Mrs. 
O'Brien.  {Hammock  v.  White,  11  C.  B.  [K  S.]  688; 
Prendegast  v.  N.  T.  C,  cfe  E,  B.  B,  B.  Co,,  58  N.  Y.  652; 
Hays  Y.  Miller,  70  id.  112.)  The  plaintiff,  at  the  time  of  his 
injury,  being  plainly  non  sui  juris,  no  personal  negligence 
could  be  imputed  to  him,  and  his  conduct  presented  no  bar  to 
a  recovery  and  was  properly  submitted  to  the  jury.  {Hays  v. 
Miller,  70  N.  Y.  112;  Schwier  v.  N.  Y.  C  B.  B,  Co.,  16 
Hun,  572 ;  Prendegast  v.  N.  T.  C.  <&  H.  B.  B.  B.  Co.,  58 
N.  Y.  652;  Ihl  v.  Forty-second  St.  B.  B.  Co.,  47  id.  317; 
Miller  v.  McClosky,  1  Code  Civ.  Pro.  252 ;  Fallon  v.  Cen- 
tral Pk.,  N.  <&  K  B.  B.  Co.,  64  N.  Y.  13.)  The  same  critical 
rule  of  contributory  negligence  does  not  apply  to  all  peraons 
of  immature  judgment  and  incomplete  experience,  as  is  made 
to  control  the  conduct  of  adults.  {Nelson  v.  Liverpool  Brew- 
ing Co.,  5  N.  Y.  Week.  Dig.  251 ;  Kay  v  Penn.  B.  B.  Co., 
65  Penn.  269,  276 ;  Lynch  v.  Nv/rdin,  1  A.  &  E.  [N.  S.] 
;  41  Eng.  C.  L.  442 ;  Burger  v,  Gardner,  19  Conn.  507, 
SiOKELs  —Vol.  LIX.        60 
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612;  Clark  v.  Chamb&rsj  2  Q.  B.  L.  R.  327 ;  (yMarro  v.  B. 
B.  R.  R.  Co.,  38  N.  Y.  445 ;  Mowrey  v.  Cmt.  City  R.  R. 
Co.,  51  id.  666 ;  Reynolds  v.  N.  T.  O.  &  H.  R.  R.  B.  Co.y 
58  id.  248 ;  McOovem  v.  JJT.  T.  O.  &  H.  R.  R.  R.  Co.,  67 
id.  417 ;  Penn.  R.  R.  Co.  v.  Kdly,  31  Penn.  872 ;  MiOer  v. 
MoClosky,  1  Code  of  Civ  Pro.  250.)  The  fact  that  defend- 
ant left  the  skylight  in  a  dangerous  condition  for  a  period  of 
six  weeks  renders  him  liable  to  the  plaintiff,  for  the  reason 
that  he  failed  to  secure  it  after  a  reasonable  time  has  elapsed, 
and  the  negligence  thereby  became  his  own,  and  was  properly 
submitted  to  the  jury.  {Harrison  v.  Collins,  6  N.  T.  Week. 
Dig.  383.) 

Peokham,  J.  The  defendant  was  the  owner  of  a  house  in 
Thirty-third  street,  New  York,  some  rooms  in  which  he  had 
rented  to  a  Mrs.  O'Brien,  who  was  the  step-mother  of  the 
plaintiff's  mother,  the  plaintiff  being  an  infant  of  about  the 
age  of  three  years.  Mrs.  O'Brien  had  three  rooms  in  the  rear 
of  the  house,  overlooking  an  extension  thereof,  which  was 
covered  with  a  tin  roof,  and  in  which  there  was  a  skylight  to 
give  light  to  a  saloon  situated  in  such  extension.  Mrs. 
O'Brien  had  leased  the  right  to  use  this  roof  for  the  purpose 
of  hanging  out  and  drying  her  clothes,  and  when  she  rented 
the  rooms  the  defendant  had  cautioned  her  about  not  letting 
children  out  on  the  roof,  because  the  ceiling  was  very  bad, 
and  she  had  never  allowed  them  to  go  there.  This  tin  roof 
was  about  a  foot  below  the  windows  of  Mrs.  O'Brien's  rooms, 
which  looked  out  on  it.  About  sixteen  or  eighteen  inches 
fiom  the  wall  in  which  the  windows  were  set  the  skylight  in 
question  was  situated,  so  it  was  about  a  foot  below  the  windows 
and  sixteen  inches  away  from  the  wall.  The  skyUght  had 
panes  of  glass  in  it,  and  there  had  been  a  wire  screen  over  the 
glass,  made  of  long  and  small  wires,  very  thin  and  in  bad 
condition,  old  and  rotten.  This  screen  had  been  taken  off  the 
skylight  some  six  weeks  prior  to  the  accident,  and  at  the  time 
of  its  occurrence  had  not  been  replaced.  The  glass  in  the 
skylight  would  have  been  very  likely  broken,  if  not  covered. 
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as  the  boys  used  to  climb  np  a  ladder  and  play  ball  about 
there. 

The  sill  of  the  windows,  from  the  floor  inside,  was  about 
twenty-three  inches,  and  in  order  to  go  out  on  the  roof,  from 
the  rooms  occupied  by  Mrs.  O'Brien,  it  was  necessary  to  raise 
the  window  and  crawl  through  the  lower  part  of  it.  The 
permission  given  by  the  defendant  was  to  Mrs.  O'Brien  to  go 
out  on  the  roof  and  dry  her  clothes  there.  There  were  no 
bars  on  the  window,  and  if  there  had  been  she  says  she  would 
not  have  taken  the  premises. 

On  the  day  in  question  the  mother  of  plaintiff  with  a  babe 
in  her  arms,  and  accompanied  by  plaintiff,  called  at  Mrs. 
O'Brien's,  and  as  they  went  in  the  room  plaintiff's  mother 
started  to  put  the  babe  on  a  bed,  in  the  bed-room  off  the 
kitchen,  and  was  gone  but  a  few  seconds  when  Mrs.  O'Brien 
saw  the  plaintiff,  who  had  gone  to  the  window,  tumbling  out. 
She  caught  sight  of  him  just  as  he  was  disappearing.  He 
fell  through  the  skylight  and  sustained  injuries  to  his  head, 
etc.,  for  which  he  brought  this  action.  Mrs.  O'Brien  gave  it, 
as  her  opinion,  ^'  that  if  the  wire  had  been  on  it  had  been  all 
right  for  the  boy." 

From  her  own  description  it  is  perfectly  obvious  the  wire 
screen  was  not  placed  there  to  catch  people  or  prevent  their 
falling  through  the  skylight,  but  for  the  purpose  of  saving 
the  glass  in  the  skylight. 

The  plaintiff  recovered  a  verdict,  which  has  been  affirmed 
at  the  General  Term,  and  the  defendant  appeals  here. 

Upon  the  case,  as  made  by  the  plaintiff,  we  are  unable  to  see 
that  any  proof  was  given  of  the  violation  of  any  duty  which 
the  defendant  owed  to  the  plaintiff. 

The  roof  over  the  saloon  or  the  skylight  therein  was  not  a 
dangerous  structure,  and  defendant  had  given  no  invitation 
and  issued  no  license,  expressed  or  implied,  to  plaintiff  to  go 
upon  the  roof.  Mrs.  O'Brien  had  the  right  to  go  on  it  for 
the  purpose  suggested,  and  very  likely  any  agent  or  servant 
of  hers  engaged  in  that  occupation  for  her.  This  is  no  such 
case.    If  there  had  been  no  roof  at  this  place  the  plaintiff 
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wonld,  on  falling  out  of  the  window,  have  come  to  the  ground. 
Can  it  be  contended  in  such  case  the  defendant  would  have 
been  liable  ?  If  not  how  is  his  liability  increased  by  the  fact 
that  there  is  a  roof  just  below  these  windows,  but  in  it  there 
is  a  skylight  which  a  child's  weight  could  break?  If  the 
defendant  owes  no  duty  in  the  one  case  to  build  a  roof  or  a 
wall  or  any  other  structure  under  these  windows  to  catch 
people  who  fall  out  of  them,  how  is  his  liability  increased 
when  he  does  build  a  structure  with  a  roof  but  which  does  not 
absolutely  prevent  one  from  falling  through  it  because  of  a 
skylight  i 

But  the  liability  seems  to  have  b'een  placed  in  the  court 
below  upon  the  duty  which  it  is  said  the  defendant  owed  Mrs. 
O'Brien  to  furnish  her  a  reasonably  safe  roof  when  he  let  her 
the  right  to  go  upon  it  to  dry  clothes.  If  that  be  assumed  we 
do  not  see  how  plaintiff  is  aided.  Mrs.  O'Brien  was  not 
injured,  nor  any  of  her  servants  by  reason  of  the  unfitness  of 
the  roof  for  the  purpose  for  which  it  was  to  be  used  by  her 
or  them.  The  plaintiff  was  not  injured  while  he  was  using 
the  roof  at  all.  He  simply  fell  out  of  a  window  (as  the  evi- 
dence shows  beyond  all  question),  and  thus  received  his  injury. 
What  had  the  liability  (whatever  it  was)  of  defendant  to  Mrs. 
O'Brien  to  do  with  this  question  between  plaintiff  and  him- 
self, as  the  plaintiff  was  not  using  the  roof  for  any  purpose 
whatever  ?  Conceding  that  to  fulfill  his  obligations  to  Mrs. 
O'Brien  and  to  render  the  roof  fit  for  her  to  use  for  the  pnrpose 
spoken  of,  this  wire  screen  was  a  necessity,  and  that  if  it  had 
been  there  on  this  occasion  the  plaintiff  would  not  have  been 
hurt,  still  there  was  no  duty  owing  by  him  to  this  plaintiff  to 
have  the  roof  in  that  condition,  so  that  he  could  be  caught 
when  he  fell  out  of  the  window  and  the  injury  thus  be  averted. 
The  duty  of  defendant  to  Mrs.  O'Brien,  in  order  to  fulfill  his 
contract  with  her  in  granting  her  permission  to  use  the  roof 
is  one  thing,  but  the  plaintiff  cannot  take  advantage  even  of 
its  violation  unless  at  the  time  when  the  accident  happened  he 
was  himself  in  some  way  connected  with  her,  as  in  the  per- 
formance of  the  duty  for  her,  or  in  using  the  roof  with  her 
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license  (even  if  that  would  raise  a  duty)  and  in  carrying  out 
some  right  which  she  had  herself. 

This  case  has  none  of  these  features.  The  duty  of  defend- 
ant may  be  one  thing  to  Mrs.  O'Brien  and  quite  another  to 
the  plaintiflE.  {Larmore  v.  Crown  Point  Iron  Co.  (101  N.  Y. 
391.) 

We  think  this  case  not  distinguishable  in  principle  from 
McAlpin  V.  Poioell  (70  K.  Y.  126). 

The  judgment  of  the  General  Term  and  of  the  Circuit 
should  be  reversed  and  a  new  trial  ordered,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


Orlando  J.  Childs  et  al,  Eespondents,  v.  Harris  Manufao- 
TURiNG  Company,  Appellant. 

Defendant,  a  corporation  created  under  the  laws  of,  and  doing  business  in, 
anoUier  State,  sold  to  plaintiffs,  who  were  doing  business  in  this  State, 
certain  agricultural  implements,  with  an  agreement  to  indemnify  and 
defend  them  from  all  prosecutions  because  of  any  alleged  infringement 
of  any  patent  in  selling  the  implements,  provided  notice  was  given  to  it, 
and  it  was  allowed  to  take  charge  of  the  case.  An  action  having  been  so 
commenced  against  plaintiffs  they  notified  defendant  and  required  it  to 
take  charge  of  the  defense;  this  it  did  not  do,  and  judgment  was  ren- 
dered against  plaintiffs  in  that  action.  The  summons  in  an  action 
upon  the  guaranty  was  served  in  this  State  upon  a  director  of  the 
defendant.  On  motion  to  set  aside  the  service,  hdd,  that  the  cause  of 
action  arose  in  this  State  and  the  summons  was  properly  served  (Code 
of  Civ.  Proc.,  §  482,  subd.  8);  also  hM,  that  for  the  purposes  of  the 
motion  the  records  of  defendant  showing  the  election  of  the  person 
upon  whom  service  was  made  as  a  director,  were  sufficient  to  establish 
that  he  was  one  in  fact. 

(Argued  February  1.  1887  ;  decided  March  1,  1887.) 

Appbal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fonrth  judicial  department,  made  November 
9,  1886,  which  affirmed  an  order  of  Special  Term,  denying  a 
motion  to  set  aside  service  of  summons  herein. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion 
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Louis  MarshaU  for  appellant.  The  plaintiffs  alleged 
cause  of  action  did  not  arise  within  the  State  of  New  York, 
since  the  contract  upon  which  it  is  based  was  made  in  Wis- 
consin, their  demand  of  performance  was  also  made  there,  and 
the  breach,  if  any  occurred,  took  place  in  that  State.  {Bk.  of 
Augusta  v.  EarU^  13  Pet.  519;  La  Fayette  Ins.  Co.  v. 
French,  18  How.  [TJ.  S.]  409 ;  Adaras  v.  LurdseU,  1  B.  &  A. 
681;  Madmr^s  AdmWs  v.  FrWi^  6  Wend.  104;  Perry  v. 
Mi.  Hope  Iron,  Co.y  6  Abb  Eep.  632 ;  HaUock  v.  Commercial 
Ins.  Co.j  26  N.  J.  L.  268 ;  De  Colyar  on  Guarantees,  220 ; 
Preston  v.  Totes,  17  Hun,  92;  8.  C,  24  id.  624;  Thmias 

V  EviMl,  15  N.  Y.  407 ;  Bridgport  Ins.  Co.,  v.  Wilson, 
34  id.  278,  281 ;  Douglass  v,  Rowland,  24  Wend.  35 ;  Buckle 
V.  Eckhart,  3  Denio,  279;  8.  C,  3  N.  Y.  132;  Hib.  Nat. 
Bk.  V.  Lacombe,  84  id.  367 ;  Durham  v.  8penGe,  L,  R.  6 
Exch.  46  ;  Western  Bk.  v  City  Bk.  of  Columbus,  7  How.  Pr. 
238 ;  CampbeU  v,  C.  c&  St  L.  R  R.  Co.,  18  id.  412  ;  Whitehead 
V.  j5.  cfe  L.  H.  R.  R.  Co,,  id.  233 ;  .Duquesne  Club  v.  Penn. 
Bk.  35  Hun,  390 ;  C.  RoU.  M,  Go,  v.  8wede  Iron  Co.,  82 
N  J  L.  15.)  At  the  time  of  the  service  of  the  summons 
upon  him,  James  B.  Crosby  was  not  a  director  of  the 
defendant  corporation,  and  service  upon  him  was  not,  there- 
fore, service  upon  the  defendant,  irrespective  of  the  question 
of  where  the  cause  of  action  arose.  {8qmres  v.  Brown,  22 
How.  Pr.  44 ;  Chandler  v.  Hoag,  2  Hun.  613 ;  Ervin  v. 
Oregon  Stea/m  Nav.  Co.,  22  id.  598 ;    Van  Amburg  v.  Baker, 

81  N.  Y.  46  ;  Philadelphia  &  R.  C.  &  I.  Co.  v.  Botchkiss, 

82  N.  Y.  471 ;  Osbom^  v.  Croome,  14  Hun,  165 ;  Cameron 

V  Seammi,  69  N.  Y.  396 ;  St.  Clair  v.  Cox,  106  U.  S.  354 ; 
McQueen  v.  Middleton  M^f^g  Co.,  16  Johns.  5 ;  Peckham  v. 
North  Parish,  etc.,  16  Pick.  274 ;  Morawetz  on  Private  Corp. 
[1st  ed.]  §  523;  Plimpton  v.  Bigelow,  93N.  Y.  599;  La 
Fayette  Ins.  Co.  v.  French,  18  How.  [U.  S.]  404 ;  NeweU  v. 
G.  W.  R.  R.  Co.,  19  Mich.  344 ;  Good  Hope  Co.  v  R.  Barb 
Fencing  Co.,  22  Fed.  Rep  635  ;  U.  S.  v.  Am.  BeU  Td.  Co.,  29 
id.  17;  Popey.  Terre  H,  Gar  M'fg  Co.,  87  N.  Y.  137; 
Moulin  V.  Trenton  Mut.  Ins.  Co.,  24  N.  J.  234.)    The  director 
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referred  to  in  subdivision  8  of  section  432  is  a  director  resi- 
dent within  or  transacting  business  within  the  State.  {Coxson 
V.  Doland,  2  Daly,  66 ;  2  Inst.  60 ;  8  B.  &  0.  94 ;  Dwarris 
on  Stat.  704 ;  Hart  v.  Kmnedy,  14  Abb.  Pr.  432 ;  Wakefield 
V.  Fargo,  90  K  T.  218;  St.  Clair  v.  Cox,  106  D.  S.  357; 
JfeioeU  y.  Gt.  W.  B.  JS.  Co.,  19  Mich.  344.) 

H.  J.  Cookmha^n  for  respondents.  The  cause  of  action 
arose  in  this  State,  {ffilla  v.  B.  &  M.  R  R,  Co.,  70  N.  Y. 
223 ;  Ei^.  Nat.  Bh.  v.  Lacomhe,  84  id.  367.)  Crosby  was, 
at  the  time  the  summons  was  served  upon  him,  a  director  of 
the  defendant.    {Eill^  v.  B.  <&  M.  R.  R.  Co.,  70  N.  Y.  223.) 

Danfobth,  J.  The  facts  presented  by  this  appeal  are  as 
follows:  The  defendant,  a  corporation  created  under  the 
laws  of  Wisconsin,  has  its  office  in  that  State,  where  it  is 
engaged  in  the  manufacture  and  sale  of  harrows,  some  of 
which  were  bought  by  the  plaintiffs,  who  are  dealers  in  agri- 
cultural implements.  Some  question  arose  as  to  whether  the 
machine  was  an  infringement  upon  letters  patent  issued  to 
other  parties,  and  upon  a  consideration  deemed  sufficient,  the 
defendant,  by  writing,  executed  in  Wisconsin,  guaranteed  to 
the  plaintiffs  the  right  to  purchase,  sell  and  deal  in  their 
harrow,  and  to  indemnify  and  defend  them  from  all  prosecu- 
tions for  so  doing,  by  any  person  claiming  it  to  be  an 
infringement  upon  any  patent,  provided  notice  be  given  of 
such  proceeding,  and  they  be  allowed  to  take  charge  of  the 
case.  An  action  was  commenced  for  .this  alleged  cause 
against  these  plaintiffs,  and  they  at  once  notified  the  defend- 
ant and  required  it  to  take  charge  of  its  defense.  The 
guarantors  failed  to  do  so,  and  judgment  went  against  these 
plaintiffs  for  $3^154.45,  payment  of  which  was  enforced  by 
execution.  They  thereupon  issued  a  summons  as  in  the 
Supreme  Court  of  this  State,  and  served  it  upon  one  Crosby 
in  the  city  of  New  York,  upon  the  assumption  that  he  was 
director  of  the  corporation. 

The  defendants  moved  the  court  to  set  it  aside  upon  the 
grounds  (1.)  that  the  defendant  is  a  foreign  corporation,  and 
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the  service  was  not  upon  the  president,  treasurer  or  secretary 
of  the  defendant,  or  otherwise  its  representative  for  that  pur- 
pose ;  (2.)  that  the  corporation  has  no  property  within  this 
State ;  and  (3.)  that  the  plaintiff 's  alleged  cause  of  action  did 
not  arise  within  it.  The  motion  was  denied  at  Special  aad 
General  Terms  and  this  appeal  taken.  We  think  it  must 
fail. 

It  is  enough  if  the  cause  of  action  arose  in  this  State, 
and  Crosby  was  in  fact  one  of  defendant's  directors.  (Code, 
§  432,  subd.  3.)  As  to  the  cause  of  action.  It  accrued 
when  the  defendant  failed  to  perform  its  contract,  and  by 
reason  of  its  failure,  the  plaintiffs  sustained  a  loss.  These 
events  occurred  in  this  State.  The  plaintiffs  were  sued  in  this 
State,  and  here,  if  anywhere,  the  defendant  was  required 
to  defend.  It  is  immaterial  that  the  contract  to  indemnify 
was  made  in  Wisconsin,  its  obligation  was  to  be  discharged 
wherever  the  plaintiffs  were  vexed  by  litigation.  It  is  true, 
as  the  appellant  contends,  that  this  obligation  could  only  arise 
upon  notice  to  the  corporation  of  the  impending  suit,  and 
that  such  notice  was  given  in  Wisconsin. 

The  plaintiffs  were  bound  to  perform  this  condition  where 
they  could  find  the  defendant,  and  when  performed  it  became 
a  fact  in  the  case,  but  itself  gave  no  cause  of  action,  nor  did 
one  then  exist.  Its  object  was  to  set  the  defendant  in 
motion.  Except  for  it  there  could  have  been  no  default. 
But  the  notice  called  for  performance  ;  that  was  regulated  by 
the  proceedings  in  this  State,  where  the  plaintiffs  were  sued. 
The  defendant's  undertaking  was  to  defend  them  in  tnat  suit, 
and  the  cause  of  action  arose,  when,  for  want  of  a  defense, 
judgment  went  against  them,  and  it  arose  at  the  place  where 
that  judgment  was  recovered.  Performance  at  no  other  time 
or  place  was  possible.  We  think  the  summons  was  well 
served.  The  evidence  tended  to  show  that  Crosby  was  a 
director  by  election,  and  for  aught  that  appeared  it  might 
reasonably  be  held  that  he  was  one  in  fact.  The  records  of 
the  defendant  so  declare,  and,  for  the  purposes  of  the  motion 
now  made  by  it,  that  declaration  is  sufficient. 
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It  follows  that  the  order  appealed  from  should  be  affirmed, 
with  costs. 
All  concur,  except  Rugbb,  Ch.  J.,  not  voting. 
Order  affirmed. 


The  People  of  the  State    of   New  York,  Appellant  v. 
John  E.  O'Sullivan,  Respondent. 

Upon  the  trial  of  an  indictment  for  rape  it  is  proper  to  prove  by  the  com 
pkunant,  after  she  has  testified  to  the  commission  of  the  offense  charged, 
a  prior  unsuccessful  attempt  upon  her,  by  the  defendant,  to  commit  the 
same  crime. 

The  testimony  of  the  complainant  on  such  a  trial  was  to  the  effect  that  the 
offense  was  committed  upon  her  by  defendant,  a  Catholic  priest,  in 
his  house,  where  she  was  employed  as  a  servant,  on  May  6,  1884; 
that  she  remained  in  his  service  until  August  twentieth  thereafter 
without  disclosing  the  facts  in  any  manner  to  any  one,  although  she 
had  full  and  free  communication  with  her  friends.  She  left  defend- 
ant's employ  not  on  account  of  the  offense,  but  because  the  defendant 
whipped  her  for  some  fault.  She  went  home  to  her  foster-parents  and 
remained  with  them  until  September  tenth,  and  then  went  to  work  in 
a  situation  procured  for  her,  at  her  request,  by  defendant,  and  while 
living  there  on  March  28, 1885,  disclosed  for  the  first  time  the  offense, 
to  a  Cath'^Iic  priest  at  confession  Testimony  as  to  the  disclosure  was 
received  under  objection  and  exception.  The  only  excuse  for  the  delay 
m  making  the  disclosure  given  by  the  complainant  was  that  after  the 
assault  upon  her  she  voluntarily  went  to  the  defendant's  confessional, 
while  living  with  him,  on  several  occasions,  and  confessed  to  him,  and 
on  each  occasion  he  asked  her  if  she  had  told  any  one,  and  on  her 
answenng  m  the  negative,  he  said  "  God  bless  you,  my  child."  Also, 
that  while  she  lived  with  him  he  told  her  it  was  a  sin  to  "  tell  on  a 
priest,'*  and  if  she  did,  she  would  go  to  hell  or  purgatory  ;  Ihat  she  did 
not  go  to  confessional  afterward  until  the  time  when  she  made  the  dis 
closure  Held,  that  testimony  as  to  the  disclosure  so  long  after  the 
offense  was  improperly  received 

A  disclosure  in  a  case  of  rape  has  no  value  whatever,  unless  it  is  the  natural 
result  of  the  horror  and  sense  of  wrong  which  would  prompt  any  virtuous 
female  to  make  an  outcry  at  the  first  suitable  opportunity. 

(ArgMed  February  3,  1886;  decided  March  1.  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  November  9, 
8i0K£i«a — Vol.  UX,        61 
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1886,  which  reversed  a  judgment  of  the  Court  of  Oyer  and 
Terminer  in  and  for  the  county  of  Onondaga,  entered  upon  a 
verdict  convicting  the  defendant  of  the  crime  of  rape. 
The  material  facts  are  stated  in  the  opinion. 

Ceylon  H.  Lewis  for  appellant.  The  court  did  not  err  in 
allowing  the  people  to  give  evidence,  under  defendant's  objec- 
tion, of  an  assault  by  defendant,  and  his  attempt  to  commit  a 
like  offense  on  the  person  of  the  prosecutrix,  four  days  prior 
to  the  offense  charged.  (Wharton's  Grim.  Ev.  35,  46,  49; 
State  V.  Knapp^  45  N.  H.  150 ;  Strang  v.  People^  24  Mich.  6 ; 
Sharp  V.  State^  15  Tex.  App.  171 ;  Re^.  v.  Rearden^  4  F.  &  F. 
76 ;  Reg.  v.  Jones^  4  L.  R.  154 ;  Rex  v.  ChamherSy  3  Cox  Cr. 
C.  92 ;  WUliaras  v.  StaU,  8  Hump.  585  ;  State  v.  Walters,  45 
la.  389  ;  People  v.  Dohring,  59  N.  Y.  382 ;  2  Bishop's  Crim. 
L.  [7th  ed.]  1122, 1125 ;  ConJcey  v.  PeopU.  1  Abb.  App.  Dec. 
420 ;  People  v.  Jennes,  5  Mich.  316  ;  CorrUrs  v.  Nichols,  114 
Mafis.  285 ;  CorrCrs  v.  Lahey,  14  Gray,  92 ;  CorrUrs  v.  Merriam, 
14  Pick.  518 ;  State  v.  Marvin,  35  N.  H.  22  ;  State  v.  Wallace, 
9  id.  513 ;  State  v.  Way,  5  Neb.  287 ;  Lawson  v.  State,  20  Ala. 
65.)  Evidence  was  properly  received  of  the  fact,  that  on  the 
28th  day  of  March,  1885,  the  injured  girl  made  a  disclosure  of 
the  injury.  {Baccio  v.  People,  41  N.  Y.  269;  People  v. 
demons,  3  N.  Y.  Crim.  R.  571 ;  MalleU  v.  People,  3  Ilawley, 
379;  Wharton's  Crim.  Ev.  273;  3  Greenlf.  on  Ev.  213;  1 
Hale's  P.  C.  633;  4  Blackst.  Com.  214 ;  3  Chitty's  Crim.  L. 
812 ;  Higgins  v.  People,  58  N.  Y.  379 ;  State  v.  Byrne,  47 
Conn.  466 ;  State  v.  De  Wdf,  8  id.  99 ;  MaiUet  v.  People^  3 
Hawley,  382.) 

John  C  Hunt  for  respondent.  The  court  erred  in  receiv- 
ing evidence  from  the  prosecutrix  of  an  actual  assault  with 
intent  to  ravish,  committed  by  the  defendant  four  days  prior 
to  the  occurrence  on  trial.  {People  v.  Corhin,  56  N.  Y.  363, 
365;  People  v.  Kennedy^  32  id.  141,  144;  Coppemvan  v. 
People^  56  id.  591 ;  People  v.  Brown,  72  id.  674 ;  PecpU  v. 
Orapo,  76  id.  291 ;  Cancross  v.  People,  17  Week.  Dig.  383, 
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385.)  It  was  error  to  allow  the  prosecutrix  to  state,  under 
defendant's  objection  and  exception,  that  she  told  of  the 
transaction  March  28,  1885,  more  than  ten  months  after  its 
alleged  occurrence,  to  a  Catholic  priest  in  Syracuse.  {Baccio 
V.  People,  41  K  Y.  265,  269,  270,  271.) 

Earl,  J.y  The  defendant  was  convicted  in  the  Onondaga 
Ojer  and  Terminer  of  the  crime  of  rape,  committed  upon 
Abbie  O'Connor,  on  the  6th  day  of  May,  1884.  He  was  a 
Boman  Catholic  priest,  in  charge  of  a  church  at  Camillus,  in 
Onondaga  county.  The  complainant  was  a  domestic  working 
for  him  in  the  parsonage,  which  adjoined  the  church/ She 
testified  that  she  was,  at  the  time  of  the  alleged  crime,  about 
seventeen  years  old ;  but  there  was  other  evidence,  apparently 
more  reliable,  tluiu  she  was  about  twenty.  Before  she  went 
to  live  with  him,  she  resided  with  her  foster  parents,  who 
brought  her  up  from  infancy,  and  she  and  they  were  members 
of  and  regular  attendants  at  his  church.  She  went  into  his 
service  on  the  twenty-fifth  day  of  January,  1884,  and  from 
that  time  forward,  his  family  consisted  of  himself,  Mrs. 
Doehner,  his  housekeeper,  Timothy  O'Sullivan,  his  man 
servant,  and  the  complainant. 

yShe  testified  that  the  defendant  entered  her  bedroom  in 
the  night-time,  and  there  outraged  her.  At  that  time,  the 
housekeeper  was  in  New  York,  and  she  was  alone  in  the 
house  with  him  and  the  man  servant.  No  criminal  complaint 
was  made  against  him  until  November,  1885,  and  he  was  not 
indicted  until  January,  1886. 

Upon  the  trial,  after  the  complainant  had  testified  to  the 
rape,  she  was  permitted,  against  the  defendant's  objection,  to 
testify  that  four  days  previously  he  made  an  attempt  to 
ravish  her,  that  she  resisted  him,  and  that  he  failed.  For  the 
reception  of  this  evidence,  the  court  at  General  Term,  as 
appears  by  the  opinion  there  pronounced  and  concurred  in  by 
a  majority  of  the  judges,  reversed  the  conviction,  holding 
that  it  was  incompetent  upon  the  trial  of  the  defendant  for 
the  crime  alleged  to  prove  any  other   crime  committed  or 
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attempted  by  him.  We  do  not  agree  with  the  learned  Gen- 
eral Term  in  the  view  thus  taken  of  this  evidence.  It  ie 
quite  true  that  it  is  a  general  rule  of  law  that  upon  the 
trial  of  a  prisoner  for  one  ofiEense  it  is  improper  to  prove 
that  he  has  been  guilty  of  other  offenses ;  as  where  a  prisoner 
is  put  upon  trial  for  larceny,  or  burglary,  or  murder,  it  is 
incompetent  to  prove  that  he  has  been  guilty  of  other  larcenies 
or  burglaries  or  murders,  or  other  crimes.  In  this  case,  it 
.would  have  been  incompetent  to  prove  that  the  defendant  had 
(committed  or  attempted  to  commit  a  rape  upon  any  other 
woman.  But  where  a  prisoner  is  tried  for  a  particular  crime,  it 
is  always  competent  to  show,  upon  the  question  of  his  guilt,  that 
he  had  made  an  attempt  at  some  prior  time,  not  too  distant, 
to  commit  the  same  offense.  Upon  the  trial  of  a  prisoner  for 
murder  it  is  competent  to  show  that  he  had  made  previous 
threats  or  attempts  to  kill  his  victim.  {People  v.  JbneSj  99 
N.  Y.  667.)  Upon  the  same  principle  it  must  always  be 
competent  to  show  that  one  charged  with  rape  had  previously 
declared  his  intention  to  commit  the  offense,  or  had  previously 
made  an  unsuccessful  attempt  to  do  so.  In  this  case  if 
witnesses,  other  than  the  complainant,  could  have  been  called, 
who  witnessed  the  unsuccessful  attempt  of  the  defendant  to 
ravish  the  complainant  four  days  before  the  crime  was  in  fact 
accomplished,  no  one  would  have  questioned  the  competency 
of  their  evidence.  And  the  evidence  is  not  rendered  incom- 
petent because  it  comes  from  the  complainant  herself.  It  is 
not  as  valuable,  or  trustworthy,  or  important,  as  if  it  had 
come  from  other  witnesses.  It  probably  did  not  have  a  very 
important  bearing  with  the  jury,  because,  unless  they  believed 
her  evidence  as  to  the  principal  offense  they  would  not  believe 
her  evidence  as  to  the  prior  attempt.  But  it  may  have  had 
some  tendency  to  corroborate  her  story,  as  to  the  principal 
offense,  and  thus  may  have  had  some  weight  with  the  jury. 
But  whether  it  was  important  or  not  there  is  no  rule  which 
condemns  it,  and  there  is  abundant  authority  to  justify  its 
reception.  (Wharton's  Grim.  Ev.  35, 46,  49  ;  State  v.  Knapp^ 
45  N.  H.  148, 1 56 ;  Stramg  v.  PeopU,  24  Mich.  1 6 ;  Sharp  v.  The 
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State,  15  Tex.  App.  171 ;  Regvaa  v.  Rea/rden,  4  F.  &  F.  76 ; 
Regina  v.  Jonea^  4  Law  Rep.  154 ;  Rex  v.  Chamhers,  3  Cox 
Cr.  C.  92 ;  WiUiams  v.  The  State,  8  Humph.  585  ;  State  v. 
WaUera,  45  Iowa,  389;  (Jorn^ra  v.  Nichols,  114  Mass.  285  ; 
Corners  v.  Lahey,  14  Gray,  92 ;  Comers  v.  Merriam,  14  Pick. 
518 ;  State  v.  Marvin,  35  N.  H.  22 ;  State  v.  Wallace,  9  id. 
515 ;  State  v.  Way,  5  Neb.  287 ;  Lawson  v.  The  State,  20 
Ala.  &h.)y^ 

We  do  not  agree,  therefore,  that  the  judgment  should  have 
been  reversed  on  account  of  the  reception  of  the  evidence 
alluded  to.  But  there  is  at  least  one  other  error  disclosed  by 
the  record  for  which,  we  think,  the  conviction  ought  to  have 
been  reversed. 

As  before  stated,  the  alleged  rape  was  committed  in  defend- 
ant's house,  on  the  6th  day  of  May,  1884.  The  complainant 
remained  in  his  service  from  that  time  until  the  twentieth 
day  of  August  following,  without,  in  any  manner,  by  speech, 
action  or  appearance,  disclosing  or  intimating  to  any  one  that 
she  had  suffered  this  great  wrong.  During  that  time  she 
visited  her  foster  parents,  whose  place  of  residence  was  not 
far  distant  from  Camillus,  and  saw  them  nearly  every  Sun- 
day at  church  and  at  defendant's  house,  having  full  and  free 
communication  with  them  in  defendant's  absence.  When 
she  left  the  service  of  the  defendant  it  was  apparently  not  on 
account  of  the  crime  that  had  been  committed  upon  her,  but 
because  he  whipped  her  for  some  trifling  offense.  Then  she 
went  home  to  live  with  her  foster  parents,  and  remained 
there  until  the  tenth  day  of  September,  and  then  she  went 
to  Syracuse  to  work  in  a  situation  procured  for  her,  at  her 
request,  by  the  defendant;  and  while  living  there,  on  the 
twenty-eighth  day  of  March,  she  disclosed  to  Father  Moriarty, 
a  Koman  Catholic  priest,  at  confessional,  that  the  assault  had 
been  committed  upon  her ;  and  that  was  the  first  disclosure 
of  the  crime  made  by  her  to  any  person.  Her  testimony,  as 
to  this  disclosure,  was  objected  to  and  received  under  objec- 
tion and  exception.  During  all  the  time,  from  the  sixth  of 
May  to  the  twenty  eighth  of  March,  nearly  eleven  months, 
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there  was  not  a  day  when  she  could  not  have  made  a  disclosure 
to  some  one.  She  was  at  perfect  liberty  to  leave  the  defend- 
ant's house  at  any  time,  and  she  remained  there  of  her  own 
free  will  and  consent.  The  only  excuse  put  forth  for  the 
great  delay  in  making  the  disclosure  is  based  upon  the  follow- 
ing facts :  She  testified  that  after  the  assault  upon  her  she 
went  voluntarily,  and  without  any  solicitation  of  the  defend- 
ant, to  his  confessional  and  confessed  to  him,  while  living 
with  him,  on  three  different  occasions ;  and  that  on  each  occa- 
sion he  asked  her  whether  she  had  told  anything  about  the 
assault  upon  her,  and  she  replied,  "  no,  father,"  and  he  said, 
*'  God  bless  you,  my  child."  She  also  testified  that  while 
she  lived  with  him  he  told  her  it  was  a  sin  to  "  tell  on  a 
priest,"  and  that  if  she  ever  "  told  on  a  priest "  she  would  go 
to  hell  or  purgatory.  She  further  testified  that  she  did  not 
go  to  confessional  again  until  the  28th  day  of  March,  1885, 
when  she  made  the  disclosure  to  Father  Moriarty,  and  that 
she  told  him  about  it  the  first  time  she  went  to  his  confessional. 

It  may  well  be  that  the  fact  that  this  disclosure  was  made 
at  the  confessional  under  the  sanction  of  religion,  gave  it 
additional  weight  with  the  jury.  But  we  are  of  opinion  that 
,  such  a  disclosure  made  nearly  eleven  months  after  the  com- 
mission of  the  alleged  assault  was  too  remote  to  be  received 
in  evidence.  There  was  nothing  whatever  to  justify  the 
delay. 

It  is  a  general  rule  that  the  evidence  of  a  witness  can  never 
be  corroborated  or  confirmed  by  proof  that  the  witness  stated 
the  same  facts  testified  to  in  court  on  some  occasion  when  not 
under  oath.  Such  statements,  like  all  hearsay  evidence,  are 
excluded  as  unsatisfactory  and  incompetent.  But  there  is  an 
exception  to  the  rule  in  the  case  of  rape.  The  outrage  in 
such  a  case  upon  a  virtuous  female  is  so  great  that  there  is  a 
natural  presumption  that  at  the  first  suitable  opportunity  she 
would  make  disclosure  of  it ;  and  she  would  be  so  far  dis- 
credited if  she  did  not  make  the  disclosure,  for  the  purpose 
of  confirming  her  evidence  where  she  is  a  witness,  such  dis- 
closure may  be  received.     But  where  the  disclosure  is  not 
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recent,  as  soon  as  suitable  opportunity  is  furnished,  the  reason 
for  -receiving  it  in  evidence  does  not  exist,  and  the  principle 
justifying  its  reception  does  not  apply.  In  1  Hale's  Pleas  of 
the  Crown,  632,  it  is  said  that  the  "  complainant  must  make 
fresh  discovery  and  pursuit  of  the  offense  and  offender,  other- 
wise it  carries  a  presumption  that  her  suit  is  but  malicious 
and  feigned."  In  1  East's  Pleas  of  the  Crown,  445,  it  is  said 
that  the  evidence  of  the  complainant  "is  confirmed  if  she 
presently  discovered  the  offense  and  made  pursuit  for  the 
offender ;  and  that  "  her  evidence  is  discredited  if  she  con- 
cealed the  injury  for  any  considerable  time  after  she  had 
opportunity  to  complain,"  and  the  same  language  is  substan- 
tially embodied  in  4  Blackstone's  Commentaries,  214.  In 
JBaccio  V.  People  (41  N.  T.  265),  the  defendant  was 
indicted  for  rape,  and  upon  the  trial  the  prosecution  was  per- 
mitted to  give  evidence  that  the  complainant  disclosed  the 
crime  to  her  mother  twenty-four  days  after  its  commission, 
and  the  conviction  in  that  case  was  reversed  on  the  ground 
that  the  mother  of  the  complainant  was  permitted  to  testify 
in  detail  on  her  direct  examination  to  the  statements  made 
to  her  by  the  complainant  of  the  time  and  manner  of  the 
offense.  Judge  Woodruff,  writing  the  opinion,  said :  "  I  was 
at  first  inclined  to  say  that  evidence  of  any  complaint  made 
so  long  after  the  alleged  injury,  and  especially  when  forced 
from  the  daughter  by  the  mother  after  her  daughter  had 
once  declared  that  her  injury  was  due  to  a  fall,  should 
not  have  been  received  at  all  from  any  person.  The  com- 
plaint was  certainly  not  made  recently  after  the  alleged 
outrage.  But  in  a  case  in  which  the  fact  of  complaint  is 
admissible,  it  is  perhaps  competent  to  explain  the  want  of 
such  early  complaint  by  facts  which  show  that  it  was  imprac- 
ticable, or  that  it  was  prevented  by  circumstances  consistent 
with  the  natural  impulse  to  complain  thereof,  so  far  at  least  as 
to  destroy  the  presumption  of  falsehood  derivable  from  conceal- 
ment on  the  part  of  the  female."  In  the  course  of  his  opinion 
the  same  learned  judge  said,  that  the  rule  admitting  such  dec- 
larations in  cases  of  rape  is  an  exception  to  the  general  rule 
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excluding  declarations  made  out  of  court,  by  a  person  who 
has  been  or  might  be  examined  as  a  witness,  and  is  properly 
confined  within  narrow  limits;  and  he  suggested  that  the  reason 
for  the  admission  of  such  declarations  is,  "  that  it  is  so  natural 
as  to  be  almost  inevitable,  that  a  female  upon  whom  the  crime 
has  been  committed,  will  make  immediate  complaint  thereof 
to  her  mother,  or  other  confidential  friend ;  and,  inasmuch  as 
her  failure  to  do  so  would  be  strong  evidence  that  her  affirma- 
tion on  the  subject,  when  examined  as  a  witness,  was  false,  that 
the  prosecution  may  anticipate  such  a  claim  by  affirmative 
proof  that  complaint  was  made." 

In  Higgins  v.  People  (58  N.  T.  377),  the  defendant 
was  indicted  for  rape.  In  that  case  it  appeared  that  the  prose- 
cutrix arrived  in  New  York,  an  entire  stranger,  and  having 
lost  her  baggage,  she  was  inveigled  into  a  basement  on  a  pre- 
tense of  finding  it,  where  she  was  outraged.  Upon  coming 
out  into  the  street  she  met  a  woman  who  asked  her  what  was 
the  matter,  also  a  policeman  who  took  her  to  the  station  house. 
To  neither  of  these  did  she  state  the  real  offense;  but  it 
appeared  that  as  soon  after  arriving  at  the  station  house  as  her 
excitement  would  admit,  she  stated  the  fact  to  the  police 
captain.  Upon  these  facts  defendant's  counsel  requested  the 
court  to  charge  that,  "if  the  jury  believe  the  prosecuting 
witness  did  not  make  prompt  disclosure  of  the  alleged  wrongs 
it  is  a  circumstance  against  her,  casting  a  great  discredit  on 
her  testimony  and  tends  strongly  to  disprove  the  truth  of  the 
accusation."  This  the  court  refused  to  charge,  and  it  was 
held,  that,  conceding  the  proposition  to  be  entirely  accurate, 
it  was  an  abstract  one,  as  there  was  no  ground  for  saying  that 
the  disclosure  was  not  sufficiently  prompt,  and  it  was  not  error, 
therefore,  to  refuse  so  to  charge.  Church,  Ch.  J.,  writing 
the  opinion,  said :  "  The  proposition  which  the  court  was 
requested  to  charge  was  substantially  correct,  although  it  is 
quite  general  and  somewhat  vague.  Any  considerable  delay 
on  the  part  of  a  prosecutrix  to  make  complaint  of  the  outrage 
constituting  the  crime  of  rape,  is  a  circumstance  of  more  or 
less  weight,  depending  upon  the  other  surrounding  circum- 


1887.1  People  v.  O'Suixivan.  489 


Opinion  of  the  Court,  per  Earl,  J. 


stances.  There  may  be  many  reasons  why  a  failure  to  make 
immediate  or  instant  outcry  should  not  discredit  the  witness. 
A  want  of  suitable  opportunity,  or  fear,  may  sometimes  excuse 
or  justify  a  delay.  There  can  be  no  iron  rule  on  the  subject. 
The  law  expects  and  requires  that  it  should  be  prompt,  but 
there  is,  and  can  be,  no  particular  time  specified.  The  rule  is 
founded  upon  the  laws  of  human  nature,  which  induce  a 
female  thus  outraged  to  complain  at  the  first  opportunity. 
Such  is  the  natural  impulse  of  an  honest  female.'* 

In  Connecticut  a  more  liberal  rule  as  to  disclosures  made 
by  a  prosecutrix  has  been  adopted  than  prevails  in  this  State. 
{State  V.  De  Wolf,  8  Conn.  93  ;  State  v.  Byrne,  47  id.  465.) 

There  it  may  be  proved,  not  only  that  she  made  disclosures 
of  the  crime,  but  the  details  of  the  crime  as  she  disclosed 
them  may  also  be  proved.  In  the  two  cases  cited,  the  dis- 
closures were  made  after  a  much  longer  time  than  in  any 
other  case  which  has  come  to  our  attention.  In  the  fii-st  case 
the  complainant  was  deaf  and  dumb,  and  the  disclosure  was 
made  more  than  a  year  after  the  commission  of  the  crime. 
But  there  she  was  prevented  from  making  the  disclosure  by 
the  threats  and  influence  of  the  prisoner  over  her,  and  it  was 
held,  that  her  mental  and  physical  condition  were  such  as  to 
furnish  her  an  excuse  for  not  making  an  earlier  disclosure. 
In  the  other  case  the  complainant  did  not  make  the  disclosure 
until  more  than  a  year  and  a  half  after  the  commission  of  the 
crime.  But  she  was  only  twelve  years  old,  and  the  defendant 
was  her  step-father,  and  she  was  living  in  his  family,  and  he 
threatened  to  take  her  life  if  she  told  her  mother  or  anybody 
else  what  had  happened.  Under  such  circumstances  it  was 
held  to  be  for  the  jury,  in  weighing  her  evidence,  to  determ- 
ine what  effect  should  be  given  to  her  failure  to  make  an 
earlier  disclosure. 

It  will  be  seen  from  these  authorities  that  the  very  reason 
upon  which  the  rule  is  based  for  the  reception  of  such  evi- 
dence, requires  that  the  disclosure  should  be  recent  and  made 
at  the  first  suitable  opportunity.  But  there  may  be  circum- 
stances which  will  excuse  delay,  as  when  the  prosecutrix  is 
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under  the  physical  control  of  the  defendant,  when  Bhe  is 
among  strangers  and  there  is  no  one  in  whom  she  can  confide, 
when  she  is  induced  to  silence  bj  threats,  and  is  so  far  within 
the  power  or  reach  of  the  defendant  thsit  the  threats  may  be 
executed.  In  such  and  other  like  cases  delay  may  be  excused, 
and  the  disclosure  may  be  proved,  and  all  the  facts  submitted 
to  the  jury  for  them  to  determine  what  weight  shall  be  given 
to  the  disclosure,  and  what  effect  the  delay  shall  have.  But 
hero  there  was  absolutely  nothing  to  justify  the  great  delay. 
There  was  no  time  after  the  commission  of  the  offense  when 
she  could  not  have  left  the  defendant's  house.  She  was  of 
mature  age  and  near  her  friends  and  saw  them  frequently. 
She  was  in  Syracuse,  having  access  to  priests  months  before 
she  made  the  disclosure.  It  does  not  appear  from  her  evi- 
dence that  she  delayed  the  disclosure  from  fear  of  the  defend- 
ant, or  from  any  influence  of  superstition,  or  from  the  appre 
hension  of  consequences  to  herself  in  this  life  or  in  the  life 
to  come. 

We  think  the  delay,  under  such  circumstances,  was  so  great 
and  so  unjustifiable  that  as  matter  of  law  the  disclosure  should 
have  been  excluded  as  evidence,  and  that  it  was  therefore 
error  to  receive  it.  If  this  disclosure  was  competent,  then  no 
disclosure,  however  distant  from  the  timq  of  the  offense,  could 
be  excluded;  and  all  such  disclosures  would  have  to  be 
received  and  submitted  to  the  jurors  for  such  damaging  effect 
as  they  would  allow  them  to  have.  A  disclosure  at  such  a 
distant  time  is  of  no  more  value  in  a  case  of*  rape  than  it 
would  be  in  a  case  of  robbery,  attempted  murder,  or  any 
other  crime.  A  disclosure  in  a  case  of  rape  has  no  legal 
value  whatever  unless  it  is  the  natural  result  of  the  horror 
and  sense  of  wrong  which  would  prompt  every  virtuous 
female  to  make  outcry  at  the  first  suitable  opportunity. 

Our  attention  has  also  been  called  to  error  in  the  charge 
of  the  learned  trial  judge.  We  have  carefully  considered  the 
charge  and  are  constrained  to  believe  that  it  was  in  part  erro- 
neous. But,  as  we  have  reached  the  conclusion  that  for  the 
error  to  which  we  have  given  particular  attention  the  convio- 
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tion  was  properly  reversed,  it  is  unnecessary  to  further 
notice  the  charge,  as  the  error  complained  of  is  not  likely  to 
be  repeated  upon  the  new  trial,  if  one  should  be  had. 

We,  therefore,  conclude  that  the  order  of  the  General 
Term  should  be  affirmed. 

All  concur. 

Order  affirmed. 


The  People  of  the  State  of  New  Toek,  Respondent,  v. 
Pbtee  Smith,  Appellant. 

Where,  upon  the  trial  of  an  indictment  for  murder,  the  admissibility  of 
statements  made  by  the  deceased,  which  are  offered  in  evidence  as 
dying  declarations,  is  brought  in  question,  it  is  the  duty  of  the  court  to 
determine,  as  a  preliminary  issue,  whether  the  alleged  declarations  were 
made  by  the  deceased  under  a  conviction  of  approaching  and  imminent 
death. 

Such  preliminary  examination  may,  in  the  discretion  of  the  court,  be  con- 
ducted in  the  presence  of  the  jury;  but  during  it  they  stand  simply  in 
the  attitude  of  spectators;  wit)i  the  testimony  given  they  have  no  con- 
cern, it  being  merely  for  the  informal  ion  of  the  court,  and  until  by  its 
ruling  some  portion  of  it  is  presented  to  the  jury  as  competent  evidence 
in  the  case,  there  is  nothing  to  which  the  defendant  may  except  as  con- 
stituting legal  error.    (Andrews  and  Pbckham,  JJ.,  dissenting.) 

An  exception,  therefore,  may  not  be  based  upon  the  reception  in  evidence 
upon  such  preliminary  examination  of  statements  of  the  deceased, 
not  relating  to  the  immediate  circumstances  of  the  death,  which  is 
not  so  presented  to  the  jury.    (Andrews  and  Pbckha.m,  J  J. ,  dissenting. ) 

It  is  within  the  discretion  of  the  court  to  determine  how  far  the  examina- 
tion shall  extend.  The  exercise  of  that  discretion  is  reviewable  by  the 
General  Term,  but  not  by  this  court;  unless  it  appears  that  such  discre- 
tion was  abused,  and  the  action  of  the  court  arbitrary  and  unreasonable. 

(Argued  December  2,  1886;  decided  March  1, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  June  28,  1886,  which  affirmed  a  judgment  of  the  Court 
of  General  Sessions  in  and  for  the  city  and  county  of  New 
York,  entered  upon  a  verdict  convicting  the  defendant  in 
error  of  the  crime  of  murder  in  the  first  degree. 

The  facts  are  stated  in  the  opinion. 
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Arthur  C.  Palmer  and  John  O*  Byrne  for  appellant.  To 
render  a  statement  admissible  as  a  dying  declaration,  it  is  not 
enough  that  it  appears  that  the  person  making  it  was  under 
the  impression  that  death  must  ultimately  ensue,  but  it  is 
necessary  that  it  should  appear  that  the  person  was  conscious 
at  the  time  that  death  was  actually  imminent.  {Beg,  v. 
Forrester  J  4  F.  &  F.  857;  10  Cox  Grim.  C.  368;  Beg.  v. 
Osman^  15  id.  1 ;  Maine  v.  People^  9  Hun,  113 ;  1  Greenlf. 
on  Ev.,  §  158;  Koscoe's  Crim.  Ev.  81;  People  v.  Bobinaon^ 
2  Park,  246 ;  Bex  v.  Va/n  Butchdl,  3  C.  &  P.  629  ;  Beg.  v. 
Jenkins^  11  Cox  Grim.  G.  250 ;  Bex  r.  Orochett,  4  G.  &  P. 
545 ;  Beg.  v.  Dalmas^  1  Gox  Grim.  G.  95 ;  Beg.  v.  Peel^  2  Fos. 
&  Fin.  21;  Bex  v.  Hayward,  6  G.  &  P.  160 ;  Bex  v.  SpiU- 
hnry,  7  id.  180 ;  Beg.  v.  Nicholas,  6  Gox  Grim.  G.  120 ;  Beg. 
V.  Megson^  9  G.  &  P.  418 ;  Bex  v.  Fagent,  7  id.  238  ;  R.  v. 
Christie,  Gas.  Supp.  G.  L.  202 ;  WeUman^s  Case,  1  East's  G. 
L.  358 ;  Wilson! s  Case,  1  Lewin,  78 ;  ErringtorCs  Case,  2  id. 
148  ;  Stale  v.  Medlicott,  3  Kan.  257 ;  King  v.  Gomm.,  2  Ya. 
Gas.  78,  80 ;  Smith  v.  Stale,  9  Humph.  25  ;  Lewis  v.  Stale, 
9  S.  &  M.  [Miss.]  120;  Bobins  v.  State,  8  O.  [N.  S.]  163; 
Brakefield  v.  State,  4  Sneed  [Tenn.],  218 ;  McPrisson  v. 
Stale,  9  Yerger  [Tenn.],  279.)  The  alleged  dying  declaration 
as  to  circumstances  disconnected  with  the  crime,  was  not 
admissible.  {JLarnbert  v.  State,  23  Miss.  323 ;  1  Greenlf.  on 
Ev.,  §  156 ;  Peofle  v.  Dams,  56  N.  T.  96 ;  Waldde  v.  N.  T. 
a  &  E.  B.  B.  B.  Co.,  95  id.  275;  19  Hun,  69;  14  Grim. 
L.  R.  817 ;  15  id.  1,  70,  104 ;  Chopin  v.  Marlborough,  9  Gray, 
244 ;  BochweU  v.  Taylor,  41  Gonn.  59 ;  Teeley  v.  J.  <&  B.  B. 
Co.,  17  N.  T.  131 ;  State  v.  Davidson,  30  Vt.  377;  Greenlf. 
Ev.,  §  110 ;  People  v.  Davis,  56  N.  Y.  95 ;  Ins.  Co.  v.  Mosely,  8 
Wall.  397.)  The  alleged  dying  declaration  as  to  what  Sweeney 
said  and  did  was  not  admissible.  (Wharton  on  Homicide 
[ed.  of  1858],  307 ;  id.  [1st  Taylor's  Ed.]  542,  §  530 ;  Nelson  v. 
State,  7. Hump.  542.)  If  evidence  which  is  inadmissible  is 
introduced  an  error  is  committed  which  is  not  cured  by 
striking  the  same  out,  provided  the  same  was  prejudicial  to 
the  prisoner.     {People  v.  Zmam^rTnan,  Daily  Eeg.,  Sept.  14, 
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1886.)  It  was  the  duty  of  the  court  to  determine  whether, 
upon  the  facts  proved,  the  statement  of  the  deceased  was  com- 
petent. Its  decision  upon  that  question  is  a  matter  of  law,  and 
may  be  reviewed.  (1  Whar.  Orim.  L.,  §  681 ;  1  Greenlf.  Ev., 
§  160;  DonneUy  v.  State,  2  Dutch  [N.  J.],  463;  601.) 
Declarations  must  state  facta,  not  opinions.  (Starkie  on  £v. 
[10th  ed.J,  §  38.) 

McKemie  ^IwipZd  for  respondent.  Thedeclarationsadmitted 
in  evidence  as  the  dying  declarations  of  John  Hannon  were 
made  under  a  sense  of  impending  and  immediate  dissolution, 
and  without  hope  of  recovery,  and  were  competent.  {People 
V.  Sweeney,  4  N.  T.  Crim.  R.  276  ;  Reg.  v.  Howell,  26  L.  J. 
M.  C.  43 ;  Rex  v.  Moaely,  1  Lewin  0.  C.  99 ;  Maine  v.  People, 
9  Hun,  113,  115,  116;  Brotherton  v.  People^  75  N.  Y.  159 ; 
People  V.  Rohimon^  2  Park.  236.) 

Finch,  J.    We  all  agree  in  this  case  that  no  error  was  com- 
mitted upon  the  trial,  unless  as  to  the  single  point  which,  in 
the  opinion  of  Andrews,  J.,  is  deemed  sufficient  ground  for 
ordering  a  new  trial.     That  opinion  states  fully  and  accurately 
the  facts  disclosed  by  the  proofs,  and  shows  that  the  killing 
was  admitted,  and  the  only  issue  that  remained  was  whether 
the  fatal  shot  was  accidental  or  intentional.     It  further  holds 
that  when  the  admissibility  of  the  dying  declarations  of 
Harmon  was  brought  in  question,  it  became  the  duty  of  the 
court  to  determine,  as  a  preliminary  issue,  whether  the  alleged \ 
declarations  were  made  by  the  deceased  under  a  conviction  of  ( 
approaching  and  imminent  death,  and  that  such  necessary\ 
preliminary  examination  might,  in  the  discretion  of  the  court,'j 
be  conducted  in  the  presence  of  the  jury.     When  the  dying 
declarations  of  Hannon  were  offered  by  the  prosecution,  the 
defense  objected  upon  the  ground  that  they  were  not  such. 
The  trial  judge  answered,  in  substance,  that  he  could  not 
determine  that  question  until  he  knew  whether  or  not  they 
were  made  in  anticipation  of  approaching  death.     The  defense 
then  claimed  a  right  to  cross-examine  "upon  that  point." 
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The  judge  answered,  "  not  just  yet,"  and  finally  said,  before 
the  preliminary  examination  began,  "  when  the  district  attor- 
ney gets  the  statements  of  the  witness  you  may  cross-examine 
and  I  will  then  determine  whether  it  comes  within  the  rule." 
At  this  stage  of  the  case  there  seems  to  have  been  no  room 
for  a  misunderstanding  as  to  what  was  at  the  moment  before 
the  court.  It  was  an  issue  of  law  to  be  determined  by  the 
court  upon  facts  addressed  to  it  and  with  which  the  jury  had 
nothing  whatever  to  do.  The  defense  so  understood  it,  for 
they  sought  to  enter  at  once  upon  a  cross-examination  of  the 
witness  on  that  point.  Everybody  understood  that  the  admis- 
sion of  any  declarations  of  Hannon  was  stayed  and  barred, 
until,  upon  the  examination  by  the  prosecution  and  the  cross- 
examination  by  the  defense,  the  issue  of  admissibility  should 
be  tried  and  determined  by  the  court.  During  the  trial  of 
that  preliminary  issue  the  jury  stood  merely  in  the  attitude  of 
spectators.  They  had  no  concern  with  it,  and  knew  from  the 
statements  of  the  court  that  they  had  not.  They  understood 
that  out  of  its  result  something  might  come  before  them  as 
evidence,  or  nothing,  and  that  until  the  judge  ruled,  the  facts 
developed  were  for  his  consideration  and  not  for  theirs.  The 
fact  that  their  presence  was  not  error  shows  that,  in  the  judg- 
ment of  the  law,  a  jury  must  be  deemed  capable  of  that 
amount  of  discrimination  at  least.  And  thus  the  trial  of 
the  preliminary  issue  before  the  court  was  entered  upon 
with  the  complete  knowledge  and  understanding  of  all 
parties.  The  district  attorney  proceeded  at  once  to  the  pre- 
cise point  and  proved  the  statement  of  Hannon  to  his  mother, 
that  he  was  "  going  to  die."  At  the  close  of  about  one-half 
of  a  printed  page,  directed  to  the  issue  before  the  court  the 
prosecution  said :  "  Now  we  think  we  have  laid  the  founda- 
tion for  declarations."  The  judge  seems  not  to  have  been 
entirely  satisfied.  The  mother  had  given  to  her  son  the 
doctor's  assurance  that  he  would  get  well.  It  had  produced 
no  apparent  effect  at  the  moment,  but  who  could  tell  that  if 
the  rest  of  the  conversation  occurring  thereafter  should  be 
disclosed  there  might  not  appear  a  hope  of  recovery  bom  of 
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that  assurance,  or  a  spirit  of  hatred  and  revenge  inconsistent 
with  the  solemn  truth  of  statements  in  the  presence  of 
death  ?  The  prosecution  had  obtained  enough  for  its  pur- 
pose, but  the  court  had  a  duty  to  its  own  conscience ;  a  duty 
not  to  be  hasty  or  to  be  misled,  and  to  make  sure  that  it  fully 
and  correctly  understood  the  frame  of  mind  of  the  deceased. 
The  learned  judge,  therefore,  continued  the  examination,  and 
at  some  point  the  district  attorney  apparently  aided  in  its 
progress,  until  the  witness  had  disclosed,  not  a  selected  part, 
but  tlie  whole  of  what  deceased  said  to  her  during  the  last 
two  days  of  his  life.  Near  its  close  Hannon  spoke  of  the 
influence  of  Sweeney  with  the  police.  The  prisoner's  counsel 
asked  the  court,  "  will  you  admit  this  ?"  to  which  the  judge 
replied :  "  I  have  not  admitted  anyth'ng  yet ;  I  want  to  hear 
the  whole  statement  made  by  the  deceased  before  I  determine 
whether  I  will  or  will  not  allow  the  alleged  dying  declaration 
in  evidence."  Nothing  could  be  plainer  or  more  direct  than 
this.  All  that  had  been  said  by  the  witness  was  thus  again 
declared  to  be  purely  tentative  and  preliminary,  not  yet  evi- 
dence in  the  case  and  wholly  directed  to  the  enlightenment  of 
the  court  in  the  performance  of  its  duty.  The  statement,  thug 
interrupted,  was  thereupon  finished  in  a  single  sentence  more 
of  about  half  a  dozen  lines.  So  far,  no  evidence  of  Hannon's 
declarations  had  been  admitted  at  all.  They  had  been 
repeated  for  the  information  of  the  court  to  enable  it  to  per- 
form the  duty  of  ruling  whether  any,  and  if  so,  what  portion 
of  them  were  competent  evidence  to  be  submitted  to  the  jury. 
Until  some  such  ruling  was  made  there  could  be  nothing  to 
which  the  prisoner  could  except  as  constituting  legal  error. 
"What  followed  was  in  some  respects  out  of  regular  order. 
The  district  attorney,  dropping  the  entire  subject  of  the  con- 
versations with  the  deceased,  proceeded  to  examine  her,  not 
upon  the  preliminary  issue,  but  upon  matters  relating  to  the 
main  issue  and  belonging  to  the  consideration  of  the  jury. 
It  would  have  been  more  regular  to  have  first  finished 
the  preliminary  issue.  The  prisoner's  counsel,  however, 
seems    to    have    acquiesced.      He    had    been     told     that 
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he  oould  cross  -  examine  upon  the  preliminary  issue 
when  the  prosecutor  had  finished.  That  time  had  come 
and  he  was  at  liberty,  if  he  oared  for  the  order  of  the  proceed- 
ing, to  interpose  and  assert  the  right  which  the  court  had 
promised  to  give  him,  and  ask  a  decision  of  the  preliminary 
issue  before  the  trial  proper  was  resumed,  lie  did  not  do  so. 
He  chose  to  sit  silent  while  the  added  proof,  competent  upon 
the  main  issue,  was  being  submitted  to  the  jury.  When  the 
district  attorney  closed  his  examination  of  the  witness  the 
prisoner's  counsel  asked  three  not  very  important  questions, 
and  then  turning  to  the  court  said :  "  I  move  now  to  strike 
out  all  the  evidence  given  by  the  witness,  in  regard  to  the 
interview  with  the  deceased,  upon  the  ground  that  it  is  inad- 
missible, for  the  reason  that  the  necessary  foundation  has  not 
been  laid  for  such  declarations."  This  motion  was  singularly 
inapt,  except  for  one  purpose.  As  no  declarations  had  yet 
been  received  in  evidence  there  were  none  to  strike  out,  and 
tlie  objeotion  was  to  the  whole  of  them  when  some  were 
beyond  doubt  admissible.  If  the  purpose  was  to  draw  from 
the  court  an  admission  that  they  had  been  received,  or  an 
assent  to  such  a  claim,  that  purpose  failed,  for  the  court  said 
in  answer  to  the  motion :  "  As  I  understand  the  position  of 
tlie  matter  now,  it  is  this :  Mr.  O'Byme  claims  the  right  to 
cross-examine  the  witness,  in  reference  to  what  will  be  claitned 
hy  the  district  attorney  as  evidence  of  dying  declarations,  for 
the  purpose  of  ascertaining  whether  it  is  admissible.  Are 
you  cross-examining  on  that  point  ? "  The  prisoner's  counsel 
replied :  ^'  I  am  not ;  I  am  in  a  general  cross-examination." 
The  answer  suggested  to  the  judge  the  possibility  of  some 
confusion,  for  he  at  once  said:  "You  may  enter  on  the 
reoopd  that  the  court  will  now  permit  the  defendant's  counsel 
to  cross^xamine  the  witness  before  passing  upon  the  question 
of  the  admissibility  of  the  alleged  dying  declarations  made  by 
the  deceased  to  the  witness,  as  testified  to  by  her."  To  this 
the  prisoner's  counsel  said .  "  We  cannot  be  estopped  by 
any  such  record  as  that ;  it  is  a  monstrous  proposition."  Why 
that  should  have  been  said,  after  what  had  occurred,  it  is  diflS- 


1887.]  People  v.  Smith.  497 

Opinion  of  the  Court,  per  Finch,  J. 

cult  to  say.  We  do  not  mean  to  criticise  the  counsel,  who 
bore  the  heavy  responsibility  of  his  client's  life,  or  misin- 
terpret his  zeal,  but  at  least  we  differ  from  him  entirely.  We 
see  in  the  action  of  the  trial  court  a  steady  purpose  to  keep 
tlie  evidence  of  declarations  out  of  the  case  until  at  a  proper 
and  suitable  time  it  should  bo  determined  what,  if  any,  were 
admissible.  The  counter-effort  seemed  to  be  to  insist  that  the 
court  stood  in  the  position  of  having  admitted  in  evidence 
what  it  is  clear  was  never  admitted  at  all.  The  cross- 
examination  then  proceeded.  Before  it  closed  it  reverted  to 
the  declarations  of  the  deceased,  which  had  been  repeated  to 
the  court.  The  witness  was  asked  if  she  recollected  the  inter- 
view clearly ;  if  she  thought  her  son  was  dying,  why  she  did 
not  send  for  a  priest  on  Wednesday ;  what  was  the  subject 
matter  of  deceased's  conversation  on  Thursday,  and  what  was 
the  whole  conversation  between  them.  As  the  witness  began 
to  repeat  it  the  counsel  suddenly  closed  his  cross-examination. 
The  court  then  asked  if  it  was  finished,  and  receiving  an 
affirmative  answer,  proceeded  to  determine  the  preliminary 
issue  and  decide  what  portion  of  the  statement  of  the  witness 
to  the  court  should  be  admitted,  and  directed  the  stenographer 
to  read  to  the  jury,  and  he  did  read  to  them,  '*  so  mucli  and 
such  parts  thereof  as  are  embraced  within  black  lines,"  and 
marked  on  the  margin  "allowed  to  stand  as  evidence  of  dying 
declarations,"  and  ordered  the  balance  to  be  "  stricken  from 
the  evidence,"  and  in  view  of  what  had  occurred  took  the 
added  pains  to  caution  the  jury  to  disregard  what  they  had 
heard  repeated  but  what  the  court  decided  it  would  not  admit. 
Upon  this  state  of  facts  I  cannot  resist  the  conviction  that  the 
declarations  of  Ilannon,  now  objected  to,  were  never  admitted 
in  evidence,  but  wholly  excluded ;  and  that  the  case  is  not  at 
all  one  in  which  erroneous  proof  was  first  admitted  and  then 
sought  to  be  stricken  out,  but  one  in  which  no  error  of 
admission  existed  which  required  correction.  It  seems  suffi* 
ciently  evident  also  that  any  doubt  on  the  subject,  and  any 
confusion  or  mistake  as  to  what  was  being  done,  was  steadily 
and  persistently  guarded  against  by  the  court,  and  the  admissi- 
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bility  of  the  proposed  evidence  determined  as  soon  as  it  could 
be  done  consistently  with  tlie  right  of  cross-examination 
reserved  to  the  defense. 

Since  there  conld  be  no  valid  exception  to  the  admission 
of  evidence  which  was  never  admitted,  the  only  possible 
inquiry  becomes  whetlier  the  action  of  the  court  in  acquiring 
the  needed  information  on  which  to  rule  is  itself  the  subject 
of  our  review.  We  do  not  see  how  it  can  be.  It  rest?  in 
the  judicial  discretion.  It  never  goes  to  the  jury  except  so 
far  as  admitted.  Some  means  of  information  the  court  must 
lave.  The  suggestion  made  is  "  that  it  should  have  confined 
the  preliminary  examination  to  the  facts  relating  to  the 
declarant's  condition  of  body  and  mind  at  the  time."  That 
proposition,  stated  as  a  general  rule  for  the  guidance  of  trial 
judges  in  exercising  their  discretion,  need  not  be  doubted ; 
but  the  inquiry  will  remain  in  each  case,  under  its  own 
peculiar  circumstances,  how  far  the  examination '  should 
extend  in  order  to  ascertain  with  accuracy  and  reasonable 
certainty  the  menfcil  condition  and  belief  of  the  declarant. 
The  exercise  of  that  discretion  was  reviewable  by  the  General 
Term,  but  is  beyond  our  jurisdiction,  unless  we  can  see  that 
such  discretion  was  abused,  and  the  action  of  the  court 
arbitrary  and  without  reason.  We  cannot  say  that.  There 
was  a  motive  which  might  fairly  have  operated  upon  the 
judicial  mind  to  push  the  inquiry  beyond  the  point  at  which 
the  district  attorney  paused,  and  that  motive  was,  as  we  have 
already  suggested,  to  ascertain  whether  the  assurance  of 
survival,  which  the  decoasad  had  been  told  the  doctors  had 
given,  became  at  any  time  so  operative  upon  him  as  to 
awaken  a  hope  of  life.  With  that  circumstance  before  it,  the 
court  might  reasonably  conclude  that  a  part  of  what  was  said 
would  scarcely  funiish  as  safe  a  basis  of  judgment  as  the 
whole.  We  can  readily  see  that  the  determination  of  the 
court  to  hear  all  that  the  deceased  said  before  deciding 
^  whether  any  of  it  was  admissible,  should  not  be  deemed 
arbitrary  or  an  abuse  of  discretion  under  the  existing  facts. 
Suppose  that  it  had  turned  out,  as  from  what  appeared  seemed 
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quite  possible,  that  the  very  last  thing  said  by  Hannon,  relating 
not  at  all  to  the  facts  of  the  shooting,  had  shown  the  presence 
of  a  lurking  but  confident  hope  of  recovery.  Singularly 
enongh,  the  prisoner's  counsel  illustrates  the  force  of  what 
we  are  saying  by  claiming  in  his  able  brief  precisely  such  a 
result.  He  plants  himself  upon  the  very  last  words  of 
Hannon,  which  closed  the  conversation  with  his  mother,  and 
which  were  about  Sweeney  and  the  police,  and  argues  that 
they  show  a  hope  of  recovery.  Hannon  said  "  I  am  afraid, 
mother,  you  will  get  no  satisfaction  for  your  son."  She 
replied,  "  Johnnie  that  cant  be  so  "  He  answered,  "  I  hope 
so,  mother,  because  I  would  like  to  go  agin  them  fellows." 
The  counsel  claims  that  the  expression  does  bear  somewhat 
upon  Hannon's  frame  of  mind,  and  yet,  without  what  pre- 
ceded it,  its  occasion  and  even  its  accurate  meaning  might  be 
lost  to  us.  It  does  not  appear  to  have  been  deemed  sufficiently 
material  by  the  learned  trial  judge  to  have  affected  his  judg- 
ment, but  he  could  uot  have  known  that  in  advance  ;  and  it 
is  easy  to  see  that  it  might  have  assumed  a  form  which  would 
have  been  very  material.  The  hope  of  survival,  the  lingering 
belief  that  death  is  not  inevitable,  may  disclose  itself  to  an 
observant  mind  where  even  the  witness  does  not  see  it,  and 
may  come  to  the  surface  when  the  talk  is  far  away  from  the 
facts  of  the  killing,  and  from  the  res  gestae.  These  sug- 
gestions show  that  tlie  action  of  the  court  was,  at  least,  not 
arbitrary  and  without  some  apparent  reason,  and  so  its  dis- 
cretion was  not  abused.  The  General  Term,  which  had  the 
power  to  review  it,  has  held  that  the  rights  of  the  prisoner 
were  not  prejudiced,  and  its  conclusion  must,  therefore, 
prevail. 

The  judgment  should  be  affirmed. 

Andrews,  J.  (dissenting).  The  defendant  was  jointly  indicted 
with  one  Alexander  Sweeney,  in  the  Court  of  General  Sessions 
in  the  city  of  New  York,  for  the  murder  of  John  Hannon,  by 
shooting  with  a  pistol,  April  7,  1885.  He  was  separately  tried, 
and  was  convicted  of  murder  in  the  first  degree.     The  trans- 
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action  took  place  at  about  six  o'clock  in  the  evening,  at  a 
shanty  at  the  foot  of  Thiity-eighth  street,  in  the  city  of  New 
York,  where  the  deceased  was  employed  as  a  watchman  in 
the  street  cleaning  department.  The  deceased  was  at  the 
time  sitting  or  lying  on  a  bench  in  the  shanty,  and  a  man 
named  Tracy  was  in  the  room,  sitting  by  and  leaning  upon 
a  table.  Tracy  saw  Smith  and  Sweeney  enter  the  door,  and 
he  pretended  to  be  asleep.  He  testifies  that  they  had  some 
conversation  in  a  whisper,  which  was  followed  almost  imme- 
diately by  the  report  of  a  pistol,  and  they  then  turned  and 
left  the  place.  Tracy,  seeing  that  Hannon  was  shot,  followed 
the  two  men  and  pointed  them  out  to  officers,  who  arrested 
them.  The  shooting  was  done  on  Tuesday  evening.  Han- 
non was  taken  the  same  evening  to  Bellevue  hospital  and  died 
there  the  Saturday  following.  It  was  found  that  a  ball  had 
penetrated  the  skull,  over  the  right  eye,  entering  the  brain. 

There  was  no  controversy  on  the  trial  that  the  shot  pro- 
ceeded from  a  pistol  in  the  hands  of  the  defendant.  The 
defense  was  that  the  shooting  was  unintentional  and  acci- 
dental. The  testimony  of  the  defendant,  who  was  sworn  as 
a  witness  in  his  own  behalf,  tended  to  support  this  explana- 
tion. The  theory  of  the  prosecution  was  that  it  was  a 
deliberate  and  premeditated  murder,  committed  by  Smith  and 
Sweeney,  acting^  in  concert,  from  enmity,  each  having  a 
grudge  against  the  deceased.  The  prosecution,  in  support  of 
this  theory,  proved  that  Smith  and  Sweeney  had  known  each 
other  from  boyhood  and  were  intimate  friends,  and  were  also 
acquaintances  of  the  deceased.  For  the  purpose  of  showing 
the  hostility  of  Sweeney  to  the  deceased  the  prosecution  was 
permitted,  against  the  objection  of  the  defendant's  counsel,  to 
show  that  a  fight  had  occurred  between  them  on  the  day 
before  the  homicide.  It  was  also  shown  by  the  evidence  of 
'the  mother  and  sister  of  the  deceased  that  about  two  years 
•  prior  to  the  homicide  an  altercation  took  place  between  the 
defendant  and  the  deceased,  during  which  the  former  drew  a 
pistol,  and  that  on  that  occasion  the  defendant  threatened  to 
kiir Hannon  *'if  it  is  twenty  yeare  to  come."     The  people 
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f urtlier,  to  support  the  indictment,  offered  evidence  of  dec/ara- 
tions  made  bj  the  deceased  to  his  mother  at  the  hospital,  on 
Wednesday  morning,  the  day  after  the  shooting,  and  also  to 
his  sister  on  Thursday  morning. 

The  principal  and  serioos  allegations  of  error  relate  to  this 
evidence,  j^y^^,  as  to  whether  the  declarant  made  the  declara- 
tions under  a  sense  of  impending  death,  within  the  rules 
governing  the  admission  of  dying  declarations,  and,  aecwid^ 
whether  the  court  committed  a  legal  error  in  permitting  dec- 
larations of  the  deceased  to  be  proven  in  the  lii-st  instance, 
not  relating  to  the  immediate  circumstances  of  the  death,  and 
which  the  court  subsequently  ordered  to  be  stricken  out.  In 
respect  to  the  first  question,  viz.,  whether  the  deceased  at  the 
time  of  making  the  declarations  was  in  such  condition  of 
body  and  mind,  and  had  such  a  sense  of  impending  dissolu- 
tion as  to  make  his  declarations  admissible,  we  entertain 
no  doubt.  As  the  sequel  proved,  he  had  received  a  mortal 
wound.  His  conversation  with  his  mother  indicated  that 
he  considered  his  condition  hopeless.  He  said :  "  Yes,  mother, 
I  am  shot ;  mother,  will  you  take  me  home ;  the  Bellevue 
people  are  good;  they  are  good  enough,  but  they  can  do 
nothing  for  me."  The  mother  said :  "  Johnny,  the  doctor 
don't  say  so,  the  doctor  says  you  will  get  well."  He 
said :  "  Mother,  lift  me  up,  kiss  me,  kiss  me,  because  I 
am  going  to  die;  the  bullet  that  Pete  Smith  put  in  my 
head,  it  is  in  it,  and  it  will  fetch  me  and  leave  you  without 
your  only  son."  There  was  other  conversation  not  necessary 
to  repeat.  Suffice  it  to  say  that  all  his  statements  as  to  his 
condition,  indicate  that  both  on  Wednesday  and  Thursday 
mornings  he  had  a  settled  conviction  that  he  was  fatally 
wounded  and  that  death  was  imminent. 

It  would  not  be  profitable  to  go  over  the  cases  as  to  the 
preliminary  proof  necessary  to  entitle  dying  declarations  to 
be  given  in  evidence  Each  case  differs  in  its  circumstances, 
and  the  cases  are  not  all  reconcilable.  The  rule  admitting 
dying  declarations  is  anomolous,  and  courts  are  strict  in 
requiring  that,  before  admitting  them,  it  shall  be  made  clearly 


502  PxoPLB  t;.  Smith.  [March, 

Dissenlii.^  opinion,  per  Akdbbws,  J. 

to  appear  that  the  declarant  was,  iu  fact,  resting  under  the 
shadow  of  death  from  the  fatal  stroke,  and  so  believed,  enter- 
taining no  hope  of  recovery.  The  circamstances  proved  in 
this  case  bring  it  within  the  rule,  according  to  the  best  con- 
sidered authorities.  {Reg.  v.  Howell^  26  Law  J.  [M.  C]  43 ; 
Beg.  V.  Jenkins^  11  Cox.  Cr.  0.  260;  lieg.  v.  Peel,  2  Fost. 
&  F.  21;  3  Russ.  on  Cr.  [4th  Eng.  ed.]  250  et  seq. ;  1 
Greenl.  Ev.  chap.  9.) 

The  more  serious  question  arises  in  respect  to  the  alleged 
error  lof  the  court  in  admitting  declarations  made  by  the 
deceased  in  relation  to  matters  not  the  proper  subject  of 
proof  by  dying  declarations.  The  course  of  the  trial  upon 
this  point,  as  disclosed  by  the  record,  was  this:  The 
mother  of  the  deceased,  on  being  called  and  sworn  as  a 
witness  for  the  people,  was  asked  by  the  prosecuting 
attorney  to  state  the  conversation  she  had  with  the  deceased 
at  the  hospital  on  "Wednesday  morning.  The  defendant's 
counsel  interposed  an  objection  that  it  was  not  "in  the 
nature  of  an  ante  moriem,  and  was  inadmissible."  The 
court  replied,  "  I  cannot  determine  whether  it  is  or  not 
until  I  hear  it."  On  the  defendant's  counsel  repeating  the 
objection,  the  court  stated,  "Mr.  Palmer,  rather  than  you 
should  interrupt  at  every  question  put  to  the  witness,  you 
may  consider  an  objection  and  exception  to  every  question 
put  to  the  witness."  The  witness  was  again  asked  to  state 
the  conversation,  when  tlie  defendant's  counsel  asked  the 
court  if  it  had  decided  to  admit  declarations  of  Hannon  when 
not  in  fear  of  imminent  death,  and  the  court  replied  that  it 
had  not,  adding,  "  How  do  I  know  as  yet  but  that  they  were 
made  m  anticipation  of  immediate  death  ? "  The  defendant's 
counsel  then  asked  to  be  permitted  to  cross-examine  the  wit- 
ness on  tJiat  point,  but  the  court  denied  his  request,  saying 
that  when  the  district  attorney  got  the  statement  of  the 
witness,  the  defendant's  counsel  could  then  cross-examine, 
and  the  court  would  decide  whether  it  came  within  the  nile, 
and  to  this   ruling  an  exception  was  taken.     The   district 
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attorney  then  proved  by  the  mother,  the  declarations  of  the 
son  heretofore  stated,  and  said,  "  Now  I  think  we  have  laid 
the  foundation  for  declarations."  The  court  then  took  tip 
the  examination  of  the  witness,  and  she  proceeded,  in  answer 
to  the  questions  of  the  court  and  the  district  attorney,  to 
give  testimony  occupying  four  printed  pages  of  the  case, 
narrating  the  whole  conversation  with  her  son.  Much  of  the 
evidence  was  elicited  by  answers  to  specific  questions  as  to 
declarations  having  no  relation  to  the  res  gestm  of  the  homi- 
cide. After  an  examination  of  the  witness,  covering  twenty 
printed  pages,  embracing  many  subjects  other  than  the  inter- 
view at  the  hospital,  the  court  directed  the  stenographer  to 
read  to  the  jury  from  his  stenographic  notes  a  part  of  the 
evidence  of  the  witness  pointed  out  by  the  court,  of  the  con- 
versation with  her  son,  which  embraced  the  evidence  which 
has  been  detailed,  showing  Hannon's  expectation  of  death, 
and  also  his  declarations  as  to  the  circumstances  of  the  mnrder, 
and  directed  that  the  further  evidence  of  the  witness  of  what 
transpired  at  the  interview,  should  be  stricken  out  and  disre- 
garded by  the  jury.  The  portion  of  the  evidence  directed  to 
be  read  to  the  jury  is  inclosed  in  black  lines  in  the  error  book, 
and  occupies  about  a  printed  page  of  the  testimony.  Fol- 
lowing the  testimony  admitted,  is  the  testimony  stricken 
out,  which  occupies  three  printed  pages.  In  the  testimony 
stricken  out  is  the  following  to  a  question  by  the  mother : 
"  Johnnie,  what  did  they  shoot  you  for  ? "  the  deceased 
replied,  **very  little  cause,  mother;  but  Pete  Smith 
has  promised  me  this  fov  a  long  time."  To  another 
remark  by  the  mother,  "  Jolinnio,  how  early  they  went  down 
to  shoot  you,"  ho  replied,  *^  That  was  their  best  chance,  mother, 
because  the  carts  never  come  in  with  their  first  loads  before 
seven  or  half- past  seven  in  the  evening;  Smith  and  Sweeney 
know  the  time  the  loads  came  in  just  as  well  as  I  did  ;  they 
thought  they  would  catch  me  alone."  The  mother  asked, 
"  How  came  Tracy  to  be  with  you,  Johnnie  ? "  He  answered, 
^  Because  I  asked  him  to  remain  with  me  all  night ;  I  was 
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afraid  ;  I  asked  Tracy  to  stay  with  me ;  he  said  he  would  stay ; 
I  asked  WiDiam  Curry  to  remain  with  me  the  niglit  before ; 
he  also  did  stay ;  mother,  I  think  I  would  get  shot  Tuesday 
morning  only  for  having  William  CuiTy  with  me."  The 
mother  asked,  "  J  ohnnie,  why  do  you  think  that  ? "  He  replied, 
"  Because  Sweeney  and  another  man  came  down  ?2i  the  morn- 
ing, between  five  and  six,  I  think  it  was."  The  p&rtionlars  of 
the  interview  between  Sweeney  and  deceased  on  Tuesday 
morning,  as  related  by  the  latter,  were  then  called  out  by 
specific  questions  by  the  district  attorney.  It  appeared  from 
his  statement  to  his  mother  that  Sweeney  called  the  deceased 
out  of  the  shanty,  and  Sweeney  said,  "  What  talk  have  you 
had  about  what  you  can  do  to  me  and  Smith? "  The  deceased 
replied, "  I  have  no  talk  about  what  I  can  do  to  you."  Sweeney 
then  called  him  a  liar,  and  on  the  deceased  saying,  "  If  you 
want  any  more  satisfaction,  I  am  man  enough  for  you  if  I  only 
get  fair  play."  Sweeney  said,  "  We  will  not  mind  it  now ;  we 
will  have  another  time  to  fix  this."  Further  declarations  of 
the  deceased  were  proved  to  the  effect  that  Sweeney  and  Smith 
had  relatives  in  the  police  force,  who  would  be  able  to  prevent 
the  mother  "  getting  any  satisfaction  for  her  son." 

I  am  of  opinion  that  the  court  committed  a  legal  error, 
under  the  circumstances,  in  permitting  proof  of  declarations 
of  the  deceased  in  respect  to  facts  not  coming  within  the 
class  of  facts  which  may  be  proved  by  dying  declarations,  and 
that  the  error  was  not  cured  by  striking  these  declarations 
from  the  record  and  directing  the  jury  to  disregard  them. 
There  is  no  doubt  of  the  proposition  stated  by  the  counsel 
for  the  people  that  the  question  whether  circumstances  exist 
which  make  declarations  admissible  as  dying  declarations,  is 
a  preliminary  fact  to  be  determined  by  the  court,  and  that  it 
cannot  be  left  to  the  jury  to  say  whether  the  deceased  thought  ho 
was  dying  or  not,  for  that  must  be  decided  by  the  judge,  before 
he  permits  the  declarations  to  be  given  in  evidence.  This  was 
decided  at  a  conference  of  all  the  judges  of  England  in  1 790,  and 
lias  oeen  generally  accepted  as  the  rule  in  this  country.    (8  Rusa. 
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on  Cr.  [4th  Eng.  ed.],  266,  and  cases  cited ;  Donnelly  v.  I%e 
State,  2  Dutch.  [N.  J.],  463 ;  1  Whart.  §  681.)  It  is  a  necessary 
result  of  this  doctrine,  that  the  court  must  in  the  first  instance 
hear  the  evidence  bearing  upon  the  condition  of  the  declarant 
and  his  sense  of  impending  death.  If  on  this  inquiry  the 
court  determines  that  the  circumstances  justify  the  intro- 
,  duction  of  dying  declarations,  then  on  their  being  oflEered 
.  the  mestion  whether  they  relate  to  facts  wliich  may  be 
provei  by  dying  declarations,  arises  and  is  to  be  determ- 
ined by  the  court  in  the  ordinary  way.  It  it  also  well>^ 
settled  that  dying  declarations  relating  to  transactions  prior 
to  the  homicide,  and  not  a  part  of  the  res  gestoB,  are  not 
admissible.  The  rule  is  stated  by  Abbott,  Ch.  J.,  in  Hex 
V  Mead  (2  Bam.  &  Ad.,  605),  in  language  often  quoted  vrith 
approval,  "  that  evidence  of  this  description  is  only  admis- 
sible where  the  death  of  the  deceased  is  the  subject  of  the 
charge  and  the  circumstances  of  the  death  the  subject  of 
the  dying  declaration.''  (1  Greenl.  Ev.  §  156;  People  v. 
Dams,  56  N.  Y.  95 ;  Ins.  Co  v.  Mosdy,  8  Wall.  397.)  The 
declarations  of  Hannon  to  which  we  have  referred,  which 
were  stricken  out  by  the  court,  were  clearly  inadmissible  under 
the  rule,  and  were  calculated  seriously  to  prejudice  the 
defendant.  They  supplemented  with  great  force  the  evi- 
dence tending  to  show  concert,  deliberation  and  premeditation. 
We  think  it  was  the  duty  of  the  court  to  have  confined  the 
preliminary  examination  to  the  facts  relating  to  the  declarant's 
condition  of  mind  and  body  at  the  time.  The  whole  exami- 
nation was  taken  before  the  jury  in  the  ordinary  manner  of 
taking  testimony  on  the  trial  of  an  issue.  It  was,  we  think, 
the  duty  of  the  court,  in  fairness  to  the  prisoner,  and  that 
a  discreet  administration  of  the  criminal  law  required  the 
court,  to  have  called  the  attention  of  the  witness  on  the 
preliminary  inquiry,  to  the  particular  point  to  which  the 
inquiry  was  directed,  and  not  to  have  pennitted  her  to  testify 
to  declarations  not  only  irrelevant  to  the  preliminary  fact,  but 
inadmissible  on  the  main  issue  The  court  not  only  omitted 
to  call  the  attention  of  the  witness  to  the  point,  but  refused  to 
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permit  tlie  defendant's  connscl  to  examine  her  on  the  prelim- 
inary question  until  after  the  examination  of  the  district 
attorney,  covering  the  whole  interview,  had  been  concluded. 
The  testimony  stricken  out  was  received  after  all  the  testimony 
admitted  bearing  upon  the  preliminary  inquiry  had  been 
elicited.  The  part  stricken  out  was  evidence  received 
subsequent  to  the  evidence  retained.  A  witness  called  to 
testify  to  dying  declarations  may,  on  the  preliminary  exam- 
ination, through  ignorance  or  want  of  discrimination,  inter- 
mingle declarations  of  the  deceased  as  to  her  apprehension 
of  death,  with  declarations  relating  to  the  crime.  Sudi 
prejudice  as  the  defendant  might  suffer  in  such  a  case  he 
would  have  to  bear  as  an  unavoidable  incident  of  the  trial. 
But  that  is  not  this  case. 

We  think  the  jndge  erred,  and  that  according  to  the  sug- 
gestion of  tlie  court,  made  to  counsel  on  the  trial,  an  exception 
must  be  deemed  to  have  been  taken  to  the  objectionable  evi- 
dence, and  we  think  it  quite  clear  that  the  error  was  not 
cured  by  striking  it  from  the  record  and  instructing  the  jury 
to  disregard  it.  {Erben  v.  Lorillard^  19  N.  Y.  299 ;  Linsday 
v.  People,  68  id.  143,  154,  Allen,  J. ;  Furat  v.  Second  Ave. 
E.  li.  Co.,  72  id.  542.) 

The  judgment  and  conviction  should,  therefore,  be  reversed 
and  a  new  trial  granted. 

All  concur  with  Finch,  J.,  except  Andbews  and  Pbckham, 
J  J.,  dissenting. 

Judgment  aiBrmed. 


KM~807l 

1^  ^1     William  II.  Nearpass  et  al.,  as  Administrators,  etc.,  Appel- 
1?LJ5?(  lants,  V.  WiNTHROP  W.  Oilman,  Respondent. 

1S6    558 

In  an  action  by  executors  or  administrators  against  the  maker  of  a  note 
or  the  drawer  of  a  check,  executed  for  defendant  by  his  agent,  where 
the  defense  is  payment,  the  agent  is  not  precluded  from  testifying  on 
behalf  of  his  principal  to  personal  transactions  and  communicatioDi 
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"With  the  decedent  showing  payment  by  the  agent:  he  is  not "  interested 
in  the  event*  within  the  meaning  of  the  Code  of  Civil  Procedure 
(§  829). 
In  such  an  action  the  indorser  of  the  paper,  not  a  party,  is  also  a  compe- 
tent witness  for  the  defendant  as  to  such  transactions  or  communi- 
cations, where  it  does  not  appear  that  he  has  been  charged  as  indorser; 
his  indorsement  simply  does  not  make  him  even  presumptively  liable, 
and,  until  presentation,  protest  and  notice  is  shown,  he  does  not  stand 
in  the  attitude  of  one  interested  in  the  event. 
(Argued  January  31,  1887  ,  decided  March  1,  1887.) 

Appeal  from  judgment  of  the  General  Terra  of  the 
Supremo  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  10,  1878,  which  affirmed  a 
judgment  in  favor  of  defendant,  entered  upon  the  report  of  a 
referee.     (Reported  below,  16  Hun,  121.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

John  W.  Lyon  for  appellants.  The  entire  testimony  of 
Alfred  Gilman,  given  upon  the  trial  of  this  cause  as  to  per- 
sonal transactions  and  communication  with  plaintiffs'  intestate 
was  incompetent  and  inadmissible,  he  being  the  general  agent 
of  the  defendant  and  having  transacted  all  the  business  in 
relation  to  the  matters  in  suit  for  the  defendant.  {Mattoon 
V.  Young,  45  N  Y.  695,  699;  HeadY.  Tuter,  10  Hun,  548; 
Wooster  v.  Booth,  2  Hun,  426.)  In  the  event  of  the  defeat 
of  the  defendant  in  this  action,  Alfred  Gilman  was  liable  to 
defendant  and  could  have  been  proceeded  against.  {StoU  v. 
King,  8  How.  298;  NdbU  v.  PrescoU,  4  E.  D.  Smith,  139 ; 
Famaworth  v.  Ehls,  2  Hun,  438;  Church  v.  Howard,  79 
N.  Y  420 ;  Code  of  Civ.  Pro.,  §  829;  Sanford  v.  EUithorp, 
95  N  Y.  53 ;  Eolcomb  v.  Uolcomh,  id.  824  j  Willis  v.  Mont- 
gomery, 78  id.  282  ,  HHIy.  flotchkiss,  23  Hun, 416  ;  Poucher 
V.  ScoUy  33  id.  230 ;  Stede  v.  Ward,  30  id.  555  ;  Alien  v. 
Blanchard,  9  Cow.  633;  Butler  v.  Warren,  11  Johns.  58.) 
Assuming  that  Freedman  was  the  indorser  of  the  note  Inquired 
of,  he  was  an  incompetent  witness.  {Richardson  v.  Warner, 
13  Hun,  13  ,  Hildebrant  v.  Crawford,  65  N.  Y.  107 ;  Farns- 
worth  V.  Ebbs,  2  Hun,  438  ;  C(yry  v.  WhiU,  59  N.  Y.  336.) 
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Lewis  E  Carr  for  respondent.  No  person  is  now  disqoali- 
fied  as  a  witness  because  of  interest,  except  in  cei*tain  cases 
enumerated  in  the  Code,  and  whoever  asserts  the  existence 
of  the  disqualification  mast  point  out  the  way  in  which  the 
exception  applies.  (Code  of  Civ.  Pro.,  §  828 ,  Staples  v. 
FairchUd,  3  N.  Y.  41  i  Van  Ahtyne  v.  Erwin,  11  id.  331,  341 ; 
LobdeU  v.  Ldbdell,  36  id.  327,  333,  334.)  At  common  law 
the  agent  was  not  incompetent  as  a  witness  becausu  of  interest 
in  an  action  to  which  his  principal  was  a  party,  where  no 
question  of  exceeding  his  powers  as  agent  was  involved. 
{BaUey  v  Ogdens^  3  Johns.  R.  399,  420 ;  1  Greenlf .  on  Ev. 
[13th  ed.],  §416,  Lowhery  ShaWj  5  Mass.  241 ,  Eicev.  Gove, 
22  Pick.  158  [33  Am.  Dec]  724 ,  Wainrigkt  v  Straw,  15  Vt. 
215 ;  40  id.  675 ,  Gilpin  v.  Howell,  5  Penn.  41, 45  [Am,  Doc. J, 
720 ,  Hoffman  v  Ddehanty,  13  Abb.  Pr.  388 ;  Lyth  v.  Bond, 
40  Vt  618.)  Since  the  change  in  the  law  m  which  the  disquali- 
fication of  interest  was  removed  no  more  stringent  rule  is 
applied  now  than  when  the  common  law  existed  in  its  rigor. 
{Hil(Myrant  v  Crawford,  65  N.  Y.  107 ;  Uobart  v.  Hohart,  62 
id.  80 ,  Sherman  v  Scott,  27  Hun,  331 ;  Parker  v  McCunn, 
2  Week.  Dig.  502  )  The  interest  that  will  disqualify  a  witness 
under  section  399  of  the  Code  must  be  pi'esent,  certain  and 
vested,  not  uncertain,  remote  or  contingent,  and  must  be  in 
the  event  of  the  action,  not  alone  in  the  questions  involved 
It  must  be  such  that  he  will  either  gain  or  lose  by  the  direct 
legal  operation  and  effect  of  the  judgment  of  the  court  dis- 
posing of  the  facts  in  dispute.  {Moore  v.  Oviatt,  33  Hun, 
216,  219 ;  Greenlf.  on  Ev.,  §  390 ;  Steele  v.  Ward,  30  Hun, 
555,  557;  Miller  v,  Montgomery,  78  N>  Y.  283  ;  Edbart  v. 
Hobart,  62  id.  80,  83 ;  Riddle  v  Dixson,  2  Penn.  372 ;  44 
Am.  Dec  207,  210,  note.)  At  common  law  an  iudorser  who 
had  been  released  was  a  competent  witness.  He  is  equally 
competent  under  the  Code,  as  he  is  not  interested  m  the  event 
of  Ihe  action.  {Starkweather  y,  Mathews^  2  Hill,  131 ;  Hvhly 
V.  Brown,  16  Johns.  70.)  The  evidence  offered  by  the 
defendant  to  which  objection  was  made  was  as  to  a  conversar 
tion  he  overheard  between  the  deceased  and  Alfred  Gilman, 
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and  as  the  witness  took  no  part  in  it  and  was  not  referred  to 
in  the  conversation,  it  was  competent.  {Simmons  v.  Sisson, 
26  N.  Y.  264 ;  Zohdell  v.  Zobddl,  36  id.  327,  333 ;  Cary  v. 
White,  69  id,  336 ;  Simmons  v.  Havens,  101  id.  427,  433 ; 
Sanford  v.  Sanford,  61  Barb.  293  ;  Hildebrant  v.  Crawford, 
6  Lans.  502;  S,  C,  65  N.  Y,  107.) 

Finch,  J.  Two  questions  of  evidence  are  presented  by  this 
appeal.  The  action  was  brought  to  recover  the  amount 
claimed  to  be  due  upon  two  checks  and  two  notes  claimed  to 
have  been  executed  by  the  defendant  through  his  general 
agent,  Arthur  Gilman.  The  latter  was  called  as  a  witness  on 
behalf  of  the  defendant  to  prove  payment,  and  his  evidence, 
which  involved  personal  transactions  and  communications 
with  the  plaintiflb'  intestate,  was  objected  to  for  that  reason, 
but  admitted  under  an  exception  by  the  defendant.  The 
witness  was  not  a  party  to  the  action,  and  his  testimony  pro- 
hibited by  section  829  of  the  Code  for  that  reason,  but  it  is 
urged  that  he  comes  under  its  description  of  "  a  person  inter- 
ested in  the  event."  It  is  argued  that  if  tlie  defense  failed, 
the  agent  would  be  liable  to  his  principal  for  a  misappropria- 
tion of  funds,  or  negligence  in  permitting  the  creditor  to 
retain  the  paid  securities.  Assuming  that  a  possible  liability 
of  the  witness  upon  one  or  the  other  of  these  grounds  might 
exist,  it  is  obvious  that  it  would  find  its  origin  in  facts  gaining 
no  effect  or  potency  from  the  event  of  the  action  or  the  judg- 
ment for  the  plaintiffs  in  which  it  might  terminate.  That 
judgment  could  not  bind  him  directly  by  its  own  force,  nor 
indirectly  as  evidence  against  him.  It  might  prove  to  be  the 
occasion  or  cause  of  a  suit  against  him  by  his  principal,  but 
in  defending  that  suit  he  would  be  utterly  unaffected  by  the 
judgment  against  his  principal  and  entirely  at  liberty  to  show 
a  payment  in  fact  made  by  him  with  his  principal's  funds  and 
explain  the  failure  to  take  up  the  notes  and  checks.  The 
judgment  against  his  principal  would  not  hamper  or  affect 
him  in  the  least.  The  correct  rule  is  stated  in  Ilobart  v. 
ndbari  (62  N.  Y.  80),  that  the  disqualifying  interest  must  be 
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not  merely  in  the  question  involved,  but,  in  the  event  of  the 
particular  action  pending,  such  that  the  witness  will  either 
gain  or  lose  by  the  direct  legal  eflEect  and  operation  of  the 
judgment,  or  that  the  record  will  be  legal  evidence  for  or 
against  him  in  some  other  action.  A  fa^'r  example  of  such  a 
case  is  that  of  a  surety  on  an  executor's  bond  who  is  bound 
by  the  surrogate's  decree  upon  the  accounting.  {Af tiler  v. 
Montgomery^  78  N.  T.  282.)  But  Gilman  was  not  bonnd 
directly  by  the  judgment,  nor  indirectly  by  it,  as  a  matter  of 
evidence.  He  was  at  liberty  to  dispute,  as  against  himself, 
the  facts  upon  which  it  rested.  His  possible  interest  in  the 
question  involved  did  not  make  hmi  interested  in  the  event  of 
the  action. 

One  of  the  notes  sued  was  drawn  to  the  order  of  Edward 
Freedman,  and  was  indorsed  by  him.  He  was  not  a  party  to 
the  action.  He  was  offered  as  a  witness  in  behalf  of  the 
maker  of  the  note.  Assuming  that  plaintiff's  intestate  derived 
title  to  the  note  through  or  from  the  indorser,  although,  if 
merely  an  accommodation  indorser,  as  is  alleged,  the  assump- 
tion might  perhaps  be  challenged,  yet  the  witness  was  not 
called  or  examined  in  behalf  of  the  party  succeeding  to  his 
title  or  interest  but  against  that  party.  It  is  claimed,  however, 
that  Freedman  was  examined  in  his  own  behalf,  and  had  an 
interest  in  the  event  of  the  action  by  reason  of  his  position 
as  indorser.  But  the  fact  of  his  indorsement  merely  did 
not  make  him  liable  on  ihe  note,  and  we  think  not  even 
presumptively  so.  Until  the  note  was  duly  pi"esented  and 
protested  for  non-payment  and  due  notice  given,  the  indorser 
was  not  liable  at  all.  At  the  date  of  the  trial  the  note  was 
long  past  due,  and  Freedman  charsjed  as  indorser  or  discharged 
by  the  omission  of  protest  and  notice.  He  says  he  received  no 
notice.  Presumptively,  therefore,  none  was  sent.  If  the 
plaintiffs  had  shown  that  his  liability  as  indorser  had  arisen,  or 
possibly  even  that  a  claim  of  protest  and  notice  in  good  faith 
existed,  so  as  to  leave  the  question  of  liability  open,  it  might 
be  urged  that  he  had  an  interest  in  proving  payment,  but  uctil 
something  of  the  kind  appeared,  he  stood  not  at  all  in  the 
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attitude  of  one  interested  in  the  event  of  the  action  and  exam- 
ined in  his  own  behalf.  The  general  rule  excludes  no  one  on 
account  of  interest.  Whoever  would  close  the  mouth  of  a 
witness  must  place  him  within  the  boundaries  of  the  exception. 
This  was  not  done.  The  court  could  not  pronounce  him  dis- 
qualified upon  the  facts  befoi'e  it,  for  nothing  appeared  raising 
even  a  presumption  of  an  interest  in  behalf  of  which  his 
testimony  could  operate. 

Ko  other  questions  need  to  be  considered. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


The  People  op  the  State  op  New  York,  Respondent,  v. 
George  H.  Ogle,  Appellant. 

On  the  trial  of  an  indictment  for  murder,  where  it  was  claimed  by  t)ie 
prosecution  that  the  defendant  fled  after  the  homicide,  held,  it  was 
competent  to  prove  the  action  of  the  officers  in  seeking  for  him  to 
arrest  him. 

Upon  such  a  trial  after  a  witness  for  the  defendant  had  testified  that  he 
(defendant)  had  been  previously  arrested  on  a  charge  of  shooting  a 
man,  and  honorably  acquitted,  the  defendant  was  called  as  a  witness  in 
hifi  own  behalf,  and.  on  cross-examination,  was  asked  if  he  had  been 
arrested  on  the  charge  referred  to  by  his  witness,  and  an  answer  was 
received  under  objection  and  exception.     Jleldf  no  error. 

Defendant's  counsel  asked  the  court  to  charge,  in  relation  to  facts  neces- 
sary for  the  corroboration  of  an  accomplice,  '*  that  they  must  be  incon- 
sistent with  the  mnocence  of  the  defendant,  and  which  exclude  every 
hyx>othe8is  but  that  of  guilt.  •  The  court  refused  so  to  charge.  Held,  no 
error;  that  the  rule  only  requires  a  corroboration  as  to  some  material 
fact  which  goes  to  prove  the  prisoner  was  connected  with  the  crime. 

The  court,  after  it  had  left  the  question  of  the  credibility  of  witnesses, 
claimed  to  be  accomplices,  to  the  jury,  refused  to  charge  that  the  jury 
would  be  justified  in  requiring  every  fact  sworn  to  by  said  witnesses  to 
be  corroborated  to  its  satisfaction,  and  if  not  so  corroborated,  to  reject 
the  fact  as  not  proved.    Held,  no  error. 

(Argued  February  8,  1887  ;  decided  March  1,  1887.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  June  28,  1886,  which  aflSrmed  a  judgment  of  the  Court 
of  General  Sessions  in  and  for  the  city  and  county  of  New 
York,  entered  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  second  degree. 

The  facts,  so  far  as  material  to  the  questions  discussed,  are 
stated  in  the  opinion. 

WiUiam  F.  Howe  for  appellant.  It  was  error  to  allow  the 
district  attorney  to  prove  by  the  police  officers  what  they  did 
in  seeking  the  prisoner.  {^People  v.  Ryan^  79  N.  Y.  'JOl ; 
Coleinan  v.  People^  58  id.  561;  Anderson  v.  Rome^  W.  & 
0.  R.  R.  Co.,  54  id.  841;  Stokes  v.  People^  53  id.  184; 
WorraU  v  Parmalee^  1  id.  52.)  There  was  error  in  per- 
mitting the  district  attorney  to  inquire  as  to  a  previous  arrest 
and  indictment  of  the  defendant  for  shooting,  {People  v. 
Irving,  95  N  Y.  541 ;  72  id.  671 ;  Real  v.  People,  42  id. 
281 ;  Ryan  v.  People,  79  id.  600;  Orapo  v.  People,  15  Hun, 
272,  290 ;  People  v.  Brovm,  72  N.  Y.  571 ;  People  v.  Gay, 
7  id.  378 ;  Jackson  v.  Oshom,  2  Wend.  555.)  The  reason 
questions  as  to  ari^est  and  accusations  have  been  held  incompe- 
tent proceeds  upon  the  theory  that  arrests  and  accusations 
prove  nothing ;  that  the  person  so  arrested  or  accused  is  to  be 
presumed  innocent.  {People  v.  Irving,  95  N.  Y.  541 ;  Ryan 
V.  People,  79  id.  600 ;  Orapo  v.  People,  15  Hun,  272 ;  People 
V.  Crapo,  76  N.  Y.  290;  People  v.  Brovm,  72  id.  571; 
People  V.  Oay,  7  id.  378 ;  Jackson  v.  Oshom,  2  Wend.  555  ; 
Coleman  v.  People,  58  N  Y,  555 ;  Anderson  v.  Rome,  IF. 
cfe  a  R.  R.  Co.,  54  id.  341;  Stokes  v.  People,  53  id.  184; 
WorraU  v.  Parmalee,  1  id.  52.)  An  accomplice,  or  an 
impeached  witness,  is  never  legally  corroborated  by  other 
evidence  as  to  immaterial  matters.  {People  v.  PlMk,  100  N. 
Y.  593 ;  Roscoe's  Crim.  Ev.  122.)  Whenever  corroboration 
is  required  it  must  be  as  to  material  facts.  {People  v.  PlatJi^ 
100  N.  Y.  593 ;  People  v.  Courtney,  28  Hun,  589 ;  People  v. 
WiUiams,  29  id.  520;  Ormsiy  v.  People,  53  N.  Y.  474; 
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Kenyan  v.  People,  26  id.  207 ;  Brice  v.  People,  56  id.  645 ; 
Armstrong  v.  People,  70  id.  38.)  The  witnesses,  Rogers  and 
Hopper,  by  their  own  testimony,  are  clearly  brought  within 
the  provisions  of  section  30  of  the  Penal  Code,  defining  who 
are  accessories.  {People  v.  Lmdsay,  63  N.  T.  153 ;  1  Russ. 
on  Crimes,  261 ;  People  v.  Petmechy,  99  N.  Y.  415.) 

McKemie  Semple  for  respondent.  The  evidence  as  to  the 
flight  of  the  accused  was  admissible.  {Ryan  v.  People,  79 
N.  r.  601.)  As  was  also  that  in  regard  to  his  having  been 
arrested  for  shooting  a  man  in  front  of  Miner's  Theatre. 
{NoUm  v.  BrooUyn  R.  R.  Co.,  87  N.  Y.  63.)  The  witnesses, 
Hopper  and  Rogers,  were  not  accomplices  of.  the  prisoner  in 
the  commission  of  the  offense.  An  accomplice  is  a  person, 
who,  knowingly,  voluntarily  and  with  common  intent,  unites 
with  the  principal  offender  in  the  commission  of  a  crime. 
(Whart.  Crim.  Ev.  §  440 ;  Penal  Code,  §§  30,  32,  33.)  The 
court  having  charged  that  the  witnesses  were  not  accom- 
plices, the  discussion  as  to  whether  he  laid  down  the  correct 
rules  as  to  the  evidence  requisite  to  the  corroboration  of  an 
accomplice,  is  superfluous.  {People  v.  Ryland,  1  ¥.  Y.  Cr. 
R.  123 ;  People  v.  Courtney,  id.  64;  2  id.  441 ;  People  v. 
Plath,  4  id.  53.) 

Peckham,  J.  Several  grounds  are  stated  by  the  counsel 
for  the  prisoner  for  granting  a  new  trial,  but  we  think  that 
not  one  is  sufficient.  It  seems,  on  the  contrary,  to  be  quite  a 
plain  case  for  an  affirmance  of  the  judgment.  But  as  the 
prisoner  has  been  convicted  of  murder  in  the  second  degree 
and  sentenced  to  imprisonment  for  life,  we  have  not  only 
given  full  attention  to  the  arguments  advanced  by  his  counsel, 
but  in  deference  to  the  gravity  of  the  case  we  will  briefly 
state  the  reasons  for  the  result  arrived  at  by  us. 

(1.)  The  first  alleged  error  consists  in  permitting  proof  of 
the  action  of  the  ofiicers  in  seeking  for  the  prisoner  after  the 
crime  was  committed.  It  was  offered  and  received  upon  the 
question  of  the  flight  of  the  prisoner.  The  court  decided 
correctly  in  adraittine:  the  evidence.  The  crime  was  com- 
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mitted  on  the  30th  of  November,  1882,  and  a  brother  of 
defendant  was  charged  with  its  commission  and  both^were 
arrested  that  night.  The  prisoner  was  present  at  the  exam- 
ination of  his  brother  but  was  not  called  as  a  witness.  The 
brother  was  subsequently  indicted,  but  was  finally  discharged 
on  his  own  recognizance  as  there  was  no  proof  against  him, 
and  at  that  time  none  against  the  prisoner.  Subsequently, 
in  January,  1884,  several  persons  were  arrested  and  brought 
down  before  the  district  attorney,  or  some  of  his  officers,  and 
statements  were  made  by  some  of  them  which  led  the  authori 
ties  to  desire  the  arrest  of  the  prisoner.  The  evidence 
objected  to  was  then  permitted  to  be  given  by  the  district 
attorney  showing  what  the  officer  did  in  order  to  arrest  the 
prisoner ;  that  he  went  to  his  house  for  the  purpose  of  look- 
ing for  him,  but  did  not  find  him  there,  and  also  to  a  saloon 
kept  by  one  Ogle  (but  not  the  prisoner,  nor  was  it  his  home), 
and  did  not  find  him,  and  also  searched  the  neighborhood  or 
vicinity  without  success,  and  also  made  inquiries,  but  without 
finding  him  until  September  6,  1886,  when  he  was  arrested 
in  New  York,  and  he  then  told  the  officer,  as  the  officer  swore, 
that  he  had  been  in  Montana,  Kansas  City  and  Montgomery, 
Alabama,  and  that  if  the  officer  had  not  got  him  then,  he 
"  was  going  away  to-morrow  evening,"  and  "  I  guess  you  never 
would  have  got  me." 

All  this  evidence  was  perfectly  proper.  The  district  attor- 
ney claimed  it  proved  the  prisoner  had  run  away,  and  from 
that,  among  other  things,  he  might  ask  the  jury  to  infer  guilt. 
If  it  did  not  prove  flight,  no  harm  was  done.  All  that  could 
be  said  was  the  people  had  tried  to  prove  a  fact  and  failed ; 
but  the  evidence  was  so  plainly  admissible  that  no  argument 
upon  it  is  required. 

(2.)  The  next  ground  taken  by  counsel  for  the  prisoner  to 
obtain  a  reversal  rests  upon  the  fact  that  the  district  attorney, 
upon  the  cross-examination  of  the  prisoner,  asked  him  if  he 
had  been  arrested  for  shooting  a  man  at  Miner^s  Theatre. 
The  evidence  was  admitted  under  the  objection  and  exception 
of  the  prisoner's  counsel.     Whatever  the  ruling  of  the  court 


1887.]  Pbopijc  v.  Ogle.  515 

Opinion  of  the  Court,  per  Pegkham,  J. 

might  otherwise  have  been,  it  is  clear  no  right  of  the  prisoner 
was  illegally  invaded  under  the  facts  of  this  case,  for  his 
counsel  had  already  proved  the  same  fact  in  the  examination 
of  the  father  of  the  prisoner,  who  testified  his  son  had  been 
arrested  and  honorably  acquitted  upon  the  trial  of  a  charge 
for  shooting  a  man  at  Miner's  Theatre,  showing  conclusively 
the  two  examinations  referred  to  the  same  transaction. 

(3.)  The  counsel  asked  the  court  to  charge  the  jury  in 
relation  to  the  facts  necessary  for  the  corroboration  of  an 
accomplice  "  that  they  must  be  inconsistent  with  the  inno- 
cence of  the  defendant  and  which  exclude  every  hypothesis 
but  that  of  guilt."  The  court  refused  and  counsel  excepted. 
In  this  the  court  was  clearly  right.  There  is  not  and  never 
was  any  such  rule  as  to  corroboration.  The  whole  law  of  evi- 
dence will  be  searched  in  vain  for  it.  The  authorities  cited 
by  prisoner's  counsel  maintain  no  such  rule.  The  rule  is  stated 
in  one  of  them  {People  v.  Plath,  100  N.  Y.  590,  593),  and  it  is 
wholly  different  from  the  request  herein  made.  It  only 
requires  a  corroboration  as  to  some  material  fact  which  goes 
to  prove  the  prisoner  was  connected  with  the  crime.  Another 
answer  is  that  the  witnesses,  in  regard  to  whom  the  request 
was  made,  were  not  accomplices  in  any  sense  of  the  word. 
Neither  was  even  charged  with  any  crime  whatever.  The 
most  that  could  be  alleged  was  that  one  of  them,  after  the 
crime  was  committed,  had  the  knife  placed  in  his  hand,  and  he 
threw  it  under  a  chair  in  the  ball  room,  to  which  he  immedi- 
ately returned  after  seeing  the  prisoner  plunge  it  in  the 
deceased.  There  is  no  evidence  whatever  that  either  had  the 
least  thought  that  the  murder  was  to  be  committed,  or  in  any 
way  aided  or  abetted  in  its  commission.  Even  if  the  rule  as 
to  the  evidence  of  an  accomplice  had  been  erroneously  stated 
by  the  court,  it  was,  therefore,  wholly  immaterial  in  this  case. 

(4.)  The  court  was  also  asked  to  charge  the  jury  that  it 
would  be  justified  in  requiring  every  fact  sworn  to  by  the 
witnesses,  Rogers  and  Hopper,  to  be  corroborated  to  its  satis- 
faction, and  if  not  so  corroborated,  to  reject  such  fact  as  not 
proved.     The  court  left  the  question  of  the  credibility  of  the 
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witnesses  under  proper  instructions  to  the  jury.  The  charge 
was  an  eminently  fair  one  and  all  the  legal  rights  of  the 
prisoner  were  therein  carefully  and  fully  guarded. 

The  record  reveals  no  error  and  the  judgment  should  be 
affirmed. 

All  concur. 

Judgment  affirmed. 
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Thb   People  of  the  State  of  New   Yobk,  Appellant,  v, 
D WIGHT  Hagadokn  ct  al.,  Respondents. 

Where  an  action  to  recover  damages  for  the  alleged  unlawful  taking  of 
timber  cut  from  land  of  whicli  plaintiff  has  not  the  actual  possession, 
is  based  wholly  upon  a  constructive,  possession  arising  out  of  his  claim 
of  title  to  the  land,  defendant  may  contest  the  validity  of  such  title. 

The  proceedings  by  which  the  annual  assessment-roll  of  a  town  is  to  be 
formed,  being  specially  pointed  out  by  statute,  whenever  the  require- 
ments are  material  they  must  be  strictly  pursued  to  validate  a  sale  of 
property  under  the  warrant. 

The  duty  imposed  upon  the  board  of  supervisors  of  the  county  requires 
not  only  that  it  shall  establish  a  ratio  upon  which  the  tax  is  to  be  based, 
but  also,  that  it  shall  compute  and  enter  in  the  roll,  in  a  column  opposite 
the  valuation  of  real  and  personal  estate,  the  amount  of  tax  levied 
thereon;  this  must  be  done  under  the  supervision  of  the  board,  and 
before  the  roll  can  be  certified  to  as  completed. 

The  duty  of  passing  upon  the  question  of  a  corrected  assessment-roll,  and 
certifying  to  its  accuracy  and  completeness  as  a  perfected  roll,  is  a 
judicial  duty  which  cannot  be  delegated. 

Where,  therefore,  it  appeared  that  a  board  of  supervisors  fixed  the  ratio 
of  tax  upon  the  aggregate  amount  of  valuation,  and  without  extending 
the  tax,  signed  the  roll  and  attached  the  collector's  warrant  thereto,  and 
delivered  it  to  the  supervisor  of  the  town,  with  authority  to  compute 
and  enter  the  amount  of  the  tax,  which  he  did,  and  then  delivered  the 
roll  and  warrant  to  the  collector,  held,  that  the  roll  and  warrant  were 
fatally  defective  ,  that  a  return  of  the  nonpayment  of  taxes  so  levied 
conferred  no  authority  upon  the  State  comptroller  to  sell  land  thus 
taxed,  and  that  the  State  as  a  purchaser  at  such  a  sale  acquired  no  title. 

Where  the  comptroller  has  in  his  hands  unpaid  reported  taxes  for  a 
number  of  years  upon  a  piece  of  land,  some  of  which  are  legal  and 
some  invalid,  he  may  not  enforce  the  payment  of  the  illegal  taxes  by 
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taking  proceedings  to  collect  the  legal  ones;  he  cannot  compel  the 
owner  of  the  land  in  order  to  regain  possession  of  his  property  to  pay  a 
smn  of  money  which  the  State  has  no  right  to  demand. 

A  sale,  therefore,  of  the  land  for  the  taxes  of  several  years,  one  or  more  of 
which  is  illegal  and  void,  is  an  excess  of  jurisdiction  and  void. 

Also  held,  where  the  State  claimed  title  to  lumber  cut  from  land  bid  in 
for  it,  at  such  a  sale,  that  proof  of  the  comptroller's  deed,  having  as 
against  the  State  shown  that  it  had  once  parted  with  its  original  prop- 
erty therein,  and  assumed  to  sell  the  land  as  that  of  a  citizen  for  taxes, 
it  was  precluded  from  claiming  that  its  original  proprietorship  ,8till 
remained. 

(Argued  Februarys,  1887;  decided  March  1,  1887.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  June  29,  1885,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury.    (Reported  below,  36  Hun,  610.) 

This  action  was  brought  to  recover  the  value  of  certain 
lumber  manufactured  from  logs  cut  by  defendants  from  certain 
lands  in  Fulton  county,  to  which  plaintiff  claimed  title  under 
a  comptroller's  deed  on  sale  of  the  land  for  unpaid  taxes. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Denis  O^BrieUy  attorney-general,  for  appellant.  The  trial 
court  erred  in  holding  that  the  comptroller's  deed  was  void 
because  the  board  of  supervisors  of  Fulton  county,  in  the  years 
1868,  1869  and  1870,  did  not  themselves  perform  the  clerical 
work  of  inserting  in  the  tax-roll,  in  each  of  said  years,  the 
amount  of  the  tax  levied  and  determined  upon  by  them  to  be 
raised  upon  tlie  taxable  property  of  the  town,  but  instructed 
the  supervisor  to  do  such  work,  and  the  same  was  done  by  him 
in  strict  accordance  with  their  instructions  before  the  tax-roll 
and  warrant  for  the  collection  of  the  tax  were  delivered  to  the 
collector.  {Talmadge  v.  Board  of  Supers  of  Rene.  Co.y  21 
Barb.  611 ;  Coleman  v.  ShMtuck,  62  N.  Y.  348 ;  /X  a,  5  T. 
&  0.  34 ;  Bradley  v.  Ward,  68  id.  401 ;  Overing  v.  loote,  43 
id.  290 ;  First  N^at.  BJc.  v.  Waters,  9  Fed.  152,  158  ;  Heft  v. 
Gephart,  65  Penn.  St.  510 ;  Ilubhard  v.  Winsor,  15  Mich.  146 ; 
Powell  V.  TuttU,  3  N.  Y.  396 ;  Commercial  BTc.  v.  Norton^ 
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1  Hill,  501 ;  OrinneU  v.  Buchanan^  I  Daly,  638 ;  People  v. 
Bk.  of  N.  A.,  76  N.  Y.  647 ;  PaHsh  v.  Golden,  35  id.  462 ; 
Westfall  V.  Preston,  49  id.  349 ;  Gwrr  v.  Shipman,  6  Barb. 
621 ;  Dow8  V.  Village  of  Irvington,  66  How.  93 ;  Price  v. 
Peters,  16  Abb.  Pr.  197 ;  Sherman  v.  Trustees,  27  Hun,  390.) 
The  lands  being  wild  and  unoccupied,  and  the  defendant  not 
being  in  possession  or  connecting  himself  with  any  party 
claiming  possession,  the  people  of  the  State,  in  their  right  of 
sovereignty,  are  presumed  to  be  the  owners  and  to  have  a  legal 
title.  (Gerard's  Titles  to  Real  Estate,  9  ;  People  v.  Arnold,  4 
N.  Y.  608;  Wendell  v  Jackson,  8  Wend.  312;  People  v. 
Dennison,  17  id.  312 ;  People  v.  Rector,  etc..  Trinity  Church, 
22  N.  Y.  44 ;  Lyon  v.  Sdlew,  34  Hun,  124.)  The  lands  having 
been  sold  for  the  unpaid  taxes  of  1866  and  1867,  which  were 
concededly  regular  and  valid,  the  comptroller  had  jurisdiction 
to  sell,  and  the  sale  was  not  vitiated  because  taxes  of  other 
years,  defectively  assessed,  were  included.  {Parish  v  Oolden, 
35  N.  Y.  462 ;  Denman  v.  McGuire,  17  N.  Y.  Week.  Dig. 
504 ;  Sheldon  v.  Wright,  5  N.  Y.  497  ;  Skinnion  v.  Xelly,  18 
id.  355 ;  Simpson  v.  Burch,  4  Hun,  315 ;  Wood  v.  Knapp, 
100  N.  Y.  109.)  The  defendant  in  an  action  of  trover  cannot 
defeat  the  plaintiffs  recovery  by  showing  an  outstanding  title 
in  a  third  person,  unless  he  connects  himself  with  that  title. 
{Kissam  v.  Roberts,  6  Bosw.  154;  Duncan  v.  Spear,  11  Wend. 
57  ;  Da/niels  v.  Brown,  id.  57 ;  Rogers  v.  Arnold,  12  id.  30, 
36,  StoweU  V.  OHs,  71  N.  Y.  36.) 

George  W,  Smith  for  respondents  The  extending  of  the 
tax  by  the  supervisor,  acting  individually  after  the  adjourn- 
ment of  the  board,  even  though  he  was  furnished  with  a  ratio 
for  computation,  was  more  than  a  clerical  act  It  was  the  final 
act  for  fixing  a  tax  lien  on  the  property,  which  could  only  be 
legally  done  by  the  board  in  session,  and  which  required  the 
sanction  of  the  whole  board  to  give  it  authority  and  validity. 
{Bellinger  v.  Gray,  51  N.  Y.  610 ;  Bradley  v.  Ward,  58  id. 
40  •,  Thompson  v.  Burhans,  61  id.  62,  65 ;  Merritt  v.  Port- 
Chester,  29   Hun,  619;  Johnson  v.  EUwood,  53  K  Y.  433, 
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JBiU  V.  Draper^  10  Barb.  454.)  If  the  plaintiffs  fail  to  show 
title  to  the  land  they  must  fail  as  to  the  logs,  as  they  give  no 
other  proof  of  ownership  or  possession.  In  trespass  de  bonis 
or  trover,  the  plaintiff  had  to  show  title  or  right  of  possession, 
though  defendant  showed  none.  {Aiken  v.  Bv^h^.  R.  446 ; 
Hurd  V.  West,  7  Cow.  752  ;  Shddm  v.  Soper,  14  J.  R.  352 ; 
Hoyi  V.  Y(m  AUtyne^  15  Barb.  568 ;  Thompson  v.  Burlums^ 
supra;  Sindair  v.  Jackson^  8  Cow.  543 ;  Johnson  v.  Mwoody 
53  N.  T.  453,  454.)  The  defendants,  though  strangers  to 
the  title,  may  object  to  the  want  of  title  in  the  plaintiff. 
{Sinclair  v.  Jackson^  supra \  Thompson  v.  Burha/ns^  supra; 
Johnson  v.  Ehooody  53  N.  T.  131 ;  Beehnan  v.  Bingham^ 
5  id.  366.)  The  plaintiff  must  recover,  if  at  all,  on  the 
strength  of  its  own  title,  and  not  by  reason  of  any  want  of 
right  ii\  the  defendants.    {BiU  v.  Drapery  10  Barb.  454.) 

RnoKB,  Ch.  J.  The  pleadings  in  this  case  on  both  sides 
seem  to  be  inartificially  drawn,  and  if  the  prpper  objections 
had  been  taken  it  is  by  no  means  certain,  that  a  defense  could 
have  been  proved,  but  under  the  liberal  rules  established  by 
the  Code  of  Civil  Procedure,  and  the  course  of  the  trial,  we  are 
constrained  to  determine  the  case  upon  the  facts  proved,  and 
the  issue  thus  apparently  made  and  tried. 

Not  only  the  complaint  but  also  the  answer  was  argu- 
mentative in  character.  The  plaintiff  deducing  its  title  to 
the  lumber  m  dispute,  as  the  result  of  its  alleged  ownership 
of  the  lands,  and  the  defendants'  claiming  to  have  contro- 
verted the  fact  of  such  ownership,  as  the  necessary  consequence 
of  their  denials  of  the  plaintiff's  title. 

The  plaintiff  did  not  claim  to  have  had  actual  possession  of 
the  land,  or  of  the  lumber  in  dispute,  but  based  the  action 
wholly  upon  a  constructive  possession,  arising  out  of  its  claim 
to  be  the  real  owner  of  the  land.  The  defendants  controverted 
this  fact  of  possession  by  proof,  and  when  possession  is  relied  on 
to  sustain  the  action,  it  was  always  competent  for  a  defendant, 
in  an  action  of  trover,  to  show  that  the  plaintiff  did  not  have 
possession.     If,  however,  the  plaintiff  had  once  established 
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the  fact  of  possession,  it  would  have  been  incompetent  for 
the  defendant  to  show  title  in  a  third  person  without  connect- 
ing himself  with  it.  All  parties  assumed  the  sufficiency  of 
the  defendant's  answer,  and  the  trial  proceeded  upon  the 
theory  that  the  action  depended  upon  the  validity  of  the 
comptroller's  deed  under  which  the  plaintiff  claimed. 

No  material  objection  was  raised  to  any  of  the  evidence 
offered  by  the  defendants,  and  no  question  made  throughout 
the  trial  upon  the  form,  sufficiency  or  effect  of  the  defendants 
pleading. 

The  plaintiff  claimed  that  the  proof  of  the  comptroller's 
deed  established  its  title  to  the  land,  and  that  the  right  of 
possession  of  lumber  cut  thereon  followed  as  a  necessary 
deduction  from  such  title,  and  the  defendants  contended  that 
the  plaintiff  never  had  possession,  or  the  right  thereto, 
because  the  deed  shown  by  it,  had  no  legal  validity. 

The  plaintiff's  right  of  recovery  having  been  thus  made  to 
rest  exclusivelv  upon  the  validity  of  its  title,  and  the  legal 
inferences  to  be  drawn  therefrom,  we  must  examine  the 
objections  to  the  comptroller's  deed,  with  a  view  of  determin- 
ing whether  its  title  was  thus  established. 

It  was  admitted  on  the  trial  that  the  sale  under  which  the 
comptroller  assumed  to  execute  the  deed  in  question,  was 
based  upon  the  non-payment  and  return  of  taxes  on  the  land 
in  question,  for  the  years  1866  to  1870,  both  inclusive.  The 
defendants  thereupon  gave  evidence,  without  objection,  tend- 
ing to  show  that  for  the  years  1868,  1869  and  1870,  the  board 
of  supervisors  for  Fulton  county  had  never  computed, 
entered  or  extended  upon  the  annual  assessment-rolls,  the 
aggregate  amount  of  the  town  and  county  tax,  levied  upon  any 
of  the  lands  in  Stratford,  Fulton  county,  for  either  of  the 
years  named. 

It  appeared  that  the  supervisor  for  that  town  after  the  final 
adjournment  of  the  board  of  supervisors,  and  after  they 
had  signed  and  attached  the  collectors  warrant  to  the 
uncompleted  assessment-roll,  carried  the  same  home,  and  in 
the  absence  of  the  board  of  supervisors,  computed  the  amount 
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of  the  tax  for  each  of  the  years  in  question,  upon  the  several 
pieces  of  land  therein  described,  and  entered  it  in  the  roll,  and, 
as  thus  filled  out,  handed  the  roll  and  warrant  to  the  collector 
for  collection. 

It  was  also  proved  that  the  board  of  supervisors  before 
adjourning  had,  in  each  year,  fixed  the  ratio  of  tax  upon 
the  aggregate  amount  of  valuation,  and  had  authorized  the 
supervisor  of  the  town  to  compute  and  enter  the  amount  of 
the  tax  in  the  rolL 

We  are  quite  clear  that  this  proceeding  constituted  a  fatal 
irregularity  in  the  proceedings  to  levy  the  taxes  in  question. 
The  proceedings  by  which  the  annual  assessment-roll  is  to 
be  formed  are  specially  pointed  out  in  the  statute,  and  when- 
ever the  requirements  are  material,  they  cannot  safely  be 
omitted  by  the  officers  charged  with  their  performance. 

It  is  an  elementary  rule  that  public  officers,  exercising  the 
right  of  selling  the  property  of  the  citizen,  by  statutory 
authority  are  required  to  pursue  the  requirements  of  the 
statute  strictly.  Thus  the  statute  requires  that  the  town 
assessors,  shall  make  annual  enumeration  and  assessment  of 
the  persons  and  property,  liable  to  taxation  in  the  several 
towns,  and  enter  the  same  upon  an  assessment-roll,  consisting 
of  four  columns ;  in  the  first  of  which  shall  be  entered  the 
names  of  taxable  inhabitants  ;  in  the  second,  the  quantity  of 
land  to  be  taxed  to  each  person ;  in  the  third,  the  value  of 
such  land,  and  in  the  fourth  the  value  of  personal  property. 
When  the  roll  is  sworn  to  by  the  assessors,  and  thus  prepared 
for  the  action  of  another  body,  it  is  to  be  delivered  to  the 
supervisor,  for  transportation  to  the  board  of  supervisors. 
The  board  of  supervisors  is  then  required,  after  equalizing 
valuations  in  the  several  assessment-rolls  in  the  county,  to 
prepare  a  fifth  column  upon  the  assessment-roll  and  estimate 
and  set  down  therein,  opposite  to  the  several  sums  set  down 
as  the  valuation  of  real  and  personal  estate,  the  respective 
sums  in  dollars  and  cents,  rejecting  the  fractions  of  a  cent, 
to  be  paid  as  a  tax  thereon.  (2  R.  S.  [7th  ed.],  990-997, 
§§  9,  27,  33.) 
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It  is  also  required  to  deliver  the  corrected  aasessmentrroll, 
or  a  fair  copy  thereof,  to  the  collectors  of  the  respective 
towns,  and  before  doing  so  to  annex  tc  such  roll  a  warrant 
under  their  respective  nands  and  seals,  commanding  them  to 
collect  from  the  several  persons  named  in  the  assessment  roll, 
the  several  sums  mentioned  in  the  last  column  of  such  roll 
opposite  their  respective  names  (2  R.  S*  §  36),  and  finally 
said  board,  as  soon  as  it  shall  have  sent  or  delivered  to  the 
collector  such  roll  and  warrant,  is  required  to  transmit  to 
the  county  treasurer  a  statement  containing  the  names  of  the 
several  collectors,  the  amounts  they  are  respectively  to  collect, 
and  the  purposes  for  which  they  are  to  be  collected.  (§  38, 
p.  997.) 

It  is  quite  obvious  from  the  chronological  order  in  which 
the  proceedings  are  directed  to  be  taken,  that  the  duty  of 
computing  and  'entering  the  amount  of  the  tax  upon  the 
assessment-roll  is  imperative.  Legal  validity  could  not  be 
given  to  a  warrant  requiring  the  collector,  to  collect  the  sums 
entered  in  the  last  column  of  the  assessment-roll,  when  none 
are  entered  therein,  nor  could  the  board  of  supervisors  inform 
the  county  treasurer  of  the  aggregate  amount  of  the  tax  to 
be  collected,  when  it  had  not  been  ascertained. 

Each  of  these  directions  requires  a  completed  assessment- 
roll,  and  the  united  action  of  the  board  of  supervisors  while 
it  is  still  in  actual  session,  and  capable  of  corporate  and 
co-operative  action.     {Bradley  v.  Ward^  58  N  T.  401.) 

The  proper  assessment  of  a  tax  requires  not  only  the  estab- 
lishment of  a  ratio  upon  which  the  tax  is  to  be  based,  but 
also  the  computation  and  entry  in  the  roll  of  the  amount  of 
tax  levied.  Without  this  no  tax  has  been  levied  and  the 
board  of  supervisors  has  failed  in  the  performance  of  the 
duty  which  the  statute  specifically  enjoins  upon  it.  What- 
ever clerical  duty  may  properly  be  devolved  upon  third  per- 
sons, it  is  clear  that  it  can  be  such  only  as  is  to  be  performed 
in  the  presence  of  the  board  and  under  its  supervision,  and 
that  the  duty  of  passing  upon  the  question  of  a  corrected 
assessment-roll  and  certifying  to  its  accuracy  and  compleie- 


1887.]  Peoplb  v.  HAOADOBN-et  al.  523 

Opinion  of  the  Ck)urt,  i>er  Rugeb^  Ch.  J. 

aess  as  a  perfected  roll,  is  a  judicial  datj  which  cannot  be 
delegated.     {BeUmger  v.  Cfrayy  51  N.  Y  610  ) 

We  are,  therefore,  of  the  opinion  that  the  rolls  for  the 
several  years  1868,  1869  and  1870  in  the  town  of  Stratford 
and  the  warrants  attached  thereto  were  fatally  defective,  and 
imposed  no  liability  upon  the  persons  taxed. 

It  is  also  equally  clear  that  a  return  of  the  non-payment  of 
taxes,  so  levied,  conferred  no  authority  upon  the  comptroller 
to  sell  the  land  thus  taxed.  {Thompson  v.  BurhcmSy  61  N.  Y. 
52;    Whitney  v.  Thomas,  23  N.  Y.  281.) 

It  is,  however,  claimed  that  the  taxes  for  the  respective 
years  1866  and  1867,  having  been  lawfully  imposed  and 
there  having  been  default  made  in  the  payment  thereof,  the 
comptroller  acquired  jurisdiction  to  sell  and  convey  such 
lands,  although  the  sale  was  also  made,  for  an  aggregate  sum 
including  the  illegal  taxes  for  other  years.  In  other  words, 
it  is  claimed  that  the  comptroller,  having  in  his  hands  unpaid 
reported  taxes  for  a  number  of  different  years,  some  of  which 
were  legal  and  some  invalid,  can  enforce  the  payment  of  the 
illegal  taxes  by  taking  proceedings  to  collect  the  legal  ones, 
and  that  the  owner  of  real  estate  can  only  regain  possession 
of  his  property  by  paying  a  sum  of  money  which  the  State 
has  no  legal  right  to  demand. 

We  do  not  think  sut^h  a  proposition  can  be  supported. 

It  appears  that  the  sale  of  the  land  in  question  was  made 
by  the  comptroller  in  1877,  and  was  predicated  upon  the 
aggregate  of  the  taxes  thereon,  for  all  of  the  years  from  1866 
to  1870  inclusive,  and  that  the  same  was  bid  in  on  such  sale  by 
the  State  at  a  gross  sum,  sufficient  to  cover  the  entire  taxes. 

No  such  sale  can  become  perfect,  so  as  to  vest  title  in  the 
purchaser  until  after  an  opportunity  has  been  given  to  the 
owner  to  redeem  his  land  and  reclaim  the  title.  (  WestbrooJc 
V.  WiUey,  47  N.  Y.  457 ;  Doughty  v.  Hope,  3  Den.  594.)  By 
the  statute  in  force  at  the  time  of  this  sale,  such  redemption 
might  be  made  at  any  time  within  two  years  after  the  last 
day  of  sale,  by  paying  to  the  State  treasurer  for  the  use  of  the 
purchaser  the  sum  mentioned  in  the  certificate  of  sale,  with 
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ten  per  oent  interest  thereon ;  and  it  was  further  required 
that  the  comptroller  should  give  notice  stating  specifically  the 
parcels  of  land  unredeemed,  and  the  amount  required  to 
redeem  the  same,  and  publish  the  same  for  six  weeks  in  certain 
designated  newspapers  in  the  county,  and  finish  such  publi- 
cation at  least  eighteen  weeks  before  the  final  period  of 
redemption. 

This  notice  is  said  to  be  for  the  benefit  of  the  owners,  and 
no  title  passes  until  it  has  been  properly  published  and  the 
time  of  redemption  has  expired.    (  Wesibrook  v.  WiUey^  supra.) 

Under  our  scheme  of  taxation,  the  tax  for  each  year  is 
separately  leyied  and  returned  to  the  comptroller,  and  he  is 
under  no  legal  obligation  in  making  a  sale  of  lands,  to  join 
the  taxes  of  different  years,  or  to  sell  for  the  aggregate 
sum  of  all  the  taxes  due  for  separate  years  upon  such 
land. 

The  necessary  effect  of  such  a  joinder  of  taxes  is,  there- 
fore, to  make  the  payment  of  an  illegal  tax,  the  condition  of 
the  owner's  right  to  retain  his  property,  and  subject  him,  con- 
trary to  the  meaning  and  spirit  of  the  statute,  to  the  payment 
of  an  unjust  and  illegal  exaction,  as  the  price  of  his  legal 
right  to  redeem  his  property. 

Upon  the  sale  the  purchaser  is  required  to  bid  sufficient  to 
cover  all  of  the  taxes  claimed  against  the  land,  and  upon 
redemption  the  owner  is  required  to  pay  the  same  amount 
with  interest.  The  sale  being  for  an  entii'e  sum,  it  cannot  be 
legal  beyond  the  amount  for  which  the  comptroller  was 
legally  authorized  to  sell  the  land. 

There  can  be  no  division  of  the  sum  payable,  and*  no  separa- 
tion which  can  validate  a  part  and  reject  the  rest.  It  is  either 
wholly  bad  or  altogether  good. 

The  invalidity  of  such  a  sale  has  been  the  subject  of  frequent 
discussion  among  text  writers  and  in  the  cases,  and  the 
authorities  seem  to  be  quite  uniform  on  the  subject.  (Bur- 
roughs on  Taxation,  §  113 ;  Cooley  on  Taxation,  345.) 

It  has  been  repeatedly  held  that  a  sale  of  land  for  the  taxes 
of  several  years,  one  of  which  is  void,  is  an  excess  of  jurisdiction 
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in  the  officer  making  the  sale  and  reudei^  his  proceedings  void. 
{MaiUton  v.  BhndeUy  24  Me.  283  ;  WaUmgford  y.  Fiahe,  id. 
.386 ;  Hardmburgh  v  Kidd,  10  Cal.  402 ;  EleweU  v.  Shaw, 
1  Greenlf .  335  ;  HaU  v  Kdlmg,  16  Mich.  135  ;  8(mta  Clara 
Co.  V.  Southern  Fac.  R.  R.  Co.^  18  Cal.  394 ;  Rinde  v. 
E(ywea,  113  111.  250.) 

Many  other  cases  might  be  cited  from  these  and  other  States, 
but  sufficient  have  been  referred  to,  to  show  that  the  doctrine 
stated  has  the  support,  not  only  of  the  federal  courts,  but  also 
those  of  every  State  in  the  Union,  except  where  statutory 
regulations  interfere. 

We  therefore  conclude  that  the  comptroller's  deed,  under 
which  the  plaintiff  sought  to  make  claim  to  the  lumber  in 
question,  was  wholly  void  and  the  plaintiff's  claim  must 
fail. 

The  ground  suggested  by  the  appellant  that  the  plaintiff 
might  still  recover  under  its  title  as  having  the  original 
and  ultimate  property  in  all  of  the  lands  in  the  State,  is  quite 
untenable. 

The  proof  of  the  comptroller's  deed  having,  as  against  the 
state,  shown  that  it  had  once  parted  with  its  original  right  of 
property,  and  assumed  to  sell  the  land  as  that  of  a  citizen  for 
taxes,  precludes  it  from  claiming  that  its  original  proprietor- 
ship still  remains. 

We  are,  therefore,  of  the  opinion  that  the  judgment  should 
be  affirmed. 

All  concur. 

Judgment  affirmed. 


Thb  Cdnabd  Steamship   Company  (Limited),  Appellant,  v. 
John  R.  Yoobhis  et  al.,  Kespoudents. 

The  provision  of  the  Code  of  Civil  Procedure  (§  1279),  authorizing  the 
submission  of  a  controversy  upon  facts  admitted,  is  limited  to  con- 
troversies which  can  be  f oUowed  by  an  effectual  judgment  upon  the 
submission. 
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Where,  therefore,  the  only  relief  the  plaintiff  would  be  entitled  to  on  the 
facts  agreed  upon  is  an  injunction,  as  that  relief  is  expressly  prohibited 
(g  1281)  in  such  a  proceeding,  the  submission  should  be  dismissed. 

(Argued  February  4,  1887;  decided  March  1, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  tne 
Superior  Court  of  the  city  of  New  York,  entered  ?ipon  an 
order  made  April  7,  1884,  which  directed  judgment  in  favor 
of  defendants,  upon  a  case  submitted  under  section  1279  of 
the  Code  of  Civil  Procedure. 

The  material  facts  are  stated  in  the  opinion. 

George  De  Forest  Lord  for  appellant.  Every  grant  car- 
ries with  it,  by  implication,  whatever  is  necessary  for  the 
proper  enjoyment  of  the  thing  granted.  (McAdam's  LandL 
and  Ten.,  114 ;  Kehey  v.  Durkee^  33  Barb.  410 ;  Doyle  v.  Lord, 
64  N.  Y.  432.)  Tlie  right  to  use  a  slip  for  ferry  purposes  is 
one  of  those  privileges  of  exclusive  occupation  which  the 
dock  department  are  allowed  to  grant.  (Laws  of  1871,  chap. 
574,  §  6.)  The  dock  department  had  the  power  originally  to 
grant  the  privilege.  All  the  powers  possessed  by  that  depart- 
ment are  contained  in  chapter  137  of  Laws  of  1870,  section  99 
as  amended  by  chapter  534  of  Laws  of  187 1,  section  6.  (Chap. 
80,  Laws  of  1798 ;  Valentine's  Laws  of  City  of  N.  Y.  [ed.  1862] 
1285-1289,  1295,  1301,  1309 ;  2  Laws  of  1871,  1236,  1237.) 
In  no  event  should  the  dock  department  interfere  with  the 
plaintiff's  use  of  this  shed;  such  obstructions,  if  they  are 
obstructions,  are  placed  under  the  special  charge  of  the  com- 
missioners of  pilots.  (Laws  of  1857,  chap.  671  §  8,  aa 
amended  by  the  act  of  1858,  chap.  226,  §  5  ;  Laws  of  1882, 
diap  410,  §  777;  Com' rs  of  Pilots  v.  Clark,  33  K  Y.  251 ; 
ConCrs  of  Pilots  v.  J?m  R.  Co.,  5  Robt.  366.) 

Dwoid  J.  Dean  for  respondents.  The  department  of  docks 
has  no  power  to  establish  ferries.  {Mayor ,  etc.,  v.  8^  I,  Ferry 
Co.  49  How.  254.)  The  resolution  of  June  21, 1876,  is  at  most 
a  mere  license  or  permission  and  is  not  assignable,  and  has  been 
revoked.    {Jamnison  v.  MiUetnan,  3  Duer,  256 ;  Bdboock  v. 
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(TtteTj  1  Keyes,  115 ;  Deader  v.  Hazen^  10  John.  246 ;  Jack- 
son V.  Boibcock^  4  id.  418.)  The  resolution  of  June  21, 1876, 
if  it  is  construed  as  giving  a  right  to  the  Central  Railroad 
Company  to  occupy  the  bulkhead,  for  ferry  purposes,  is  void, 
because  the  dock  department  has  no  power  to  establish  a  ferry. 
{Mayor,  etc.,  v.  N.  T.  <&  S,  I.  Ferry  Co,,  8  J.  &  S.  232, 244, 
245,  247;  Cormay  v.  Taylm^'a  lafr.,  1  Black.  603.)  The 
dock  department  had  no  right  to  place  any  structure  outside 
of  the  new  bulk-head,  and  their  action  in  so  placing  the  shed 
was  illegal  and,  therefore,  conveyed  no  rights.  (Laws  of  1871, 
chap.  574  of  Laws  of  1871.)  This  shed  being  erected  con- 
trary to  the  provisions  of  the  law  fixing  a  bulk-head  line,  could 
not  be  authorized  by  the  city  authorities  and  is  a  nuisance — a 
purprestare.  {People  v.  VanderhUt,  26  N.  Y.  287.)  The 
passing  of  the  resolutions  of  April  26,  1876,  and  June  21, 
1876,  by  the  dock  department  was  an  excess  of  power,  and 
such  resolutions  are  consequently  void.  (Laws  of  1871,  chap. 
571 ;  Taylor  v.  Beehe,  3  Robt.  262 ;  Brady  v.  Mayor,  etc., 
2  Bostwick,  173 ;  20  N.  T  312 ;  McDoyiaLd  v.  Maycyr, 
etc.,  68  id.  23 ;  Hodges  v.  Buffalo,  2  Den.  112 ;  Dono^wa  v. 
Mayor,  etc.,  33  N.  Y  291 )  The  commissioners  of  docks  are 
empowered  by  statutes  to  remove  unlawful  structures  which 
obstruct  the  slips,  piers  and  bulk-heads,  and  consequently  to 
direct  the  removal  of  the  structure  in  question.  (Laws  of 
1871,  §  711,  Consolidated  Act.) 

Andrews,  J.  The  judgment  from  which  this  appeal  is 
taken  was  rendered  by  the  General  Term,  upon  an  agreed 
statement  of  facts,  presented  for  the  purpose  of  procuring  the 
judgment  of  the  court  upon  the  right  claimed  by  the  Cunard 
Steamship  Company  to  maintain  a  shed  used  by  the  company, 
built  upon  piles  in  front  of  the  bulk  head  adjacent  to  pier  40, 
North  river,  in  the  city  of  New  York,  which  alleged  right  was 
denied  by  the  defendants. 

The  steamship  company,  when  this  proceeding  was  insti- 
tuted, was  in  possession  of  the  shed  and  claimed  the  right  to 
maintain  and  use  the  structure  in  connection  with  its  business, 
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as  grantee  of  the  Central  Railroad  Company  of  New  Jersey, 
of  rights  acquired  by  the  latter  company  under  certain  resolu- 
tions of  the  department  of  docks,  and  also  as  lessee  from  the 
dock  department  of  the  northerly  side  of  said  pier  Ko.  40, 
for  a  term  expiring  May  1,  1889.  The  facts  bearing  upon 
the  controversy  are  set  forth  in  the  submission,  and  it 
further  appears  that  on  February  24,  1882,  the  board  of 
the  department  of  docks  passed  a  resolution  directing 
the  steamship  company  to  remove  the  shed  within  thirty 
days  from  that  date,  and  in  default  of  doing  so  directing  the 
engineer  of  the  department  to  proceed  to  remove  the  same. 
It  is  stated  in  the  submission  that  the  steamship  company 
asks  for  an  injunction  restraining  the  department  of  docks 
from  interfering  with  the  company's  maintenance  and  use  of 
the  shed,  and  two  questions  are  formulated  for  the  decision 
of  the  court ;  ^^  1st.  Have  the  said  Cunard  Steamship  Com- 
pany the  right  to  maintain  and  use  the  shed  during  the 
period  for  which  said  injunction  is  asked  for  2  2d.  Should 
the  injunction  asked  for  be  granted  i " 

We  are  of  opinion  that  the  court  below,  upon  the  case  pre- 
sented, had  no  jurisdiction  to  decide  the  controversy,  or 
render  judgment  on  the  merits. 

Section  1279  of  the  Code  authorizes  the  parties  to  a  ques- 
tion in  ditference,  which  might  be  the  subject  of  an  action,  to 
agree  upon  a  case  containing  a  statement  of  the  facts  upon 
which  the  controversy  depends,  and  present  the  same  to 
the  court.  Section  1280  assimilates  the  proceeding  to  an 
action.  But  no  relief  by  injunction  can  be  granted  in 
such  a  proceeding.  This  is  expressly  prohibited  by  sec- 
tion 1281,  and  a  subsequent  clause  in  that  section  declares 
that  "if  the  statement  of  facts  contained  in  the  case  is  not 
sufficient  to  entitle  the  court  to  render  judgment,  an  order 
must  be  made  dismissing  the  submission"  It  is,  at  least, 
doubtful  whether  upon  the  facts  stated  an  equitable 
action  in  the  ordinary  form  could  be  maintained  for  an 
injunction.  But  the  statute  is  a  bar  to  an  injunction  in 
this  proceeding,  and  no  other  relief  in  the  nature  of  the 
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case  is  obtainable  at  this  stage  of  the  controversy.  There 
has  as  yet  been  no  interference  with  the  plaintiff's  structure. 
The  nght  of  the  company  to  maintain  it  is  denied,  and  the 
defendants  threaten  to  remove  it.  This  at  most  can  give  a  right 
to  an  injunction  in  an  ordinary  action,  and  that  relief,  as  wo  have 
said,  the  court  in  this  proceeding  has  no  jurisdiction  to  grant. 
It  comes,  then,  to  this :  The  parties  present  to  the  coui*t  for 
decision  a  question  which  if  decided  for  the  plaintiff  could  be 
followed  by  no  relief,  and  if  for  the  defendant,  would  not  be 
res  judicata  in  any  subsequent  litigation.  The  first  clause  in 
section  1279,  is  necessarily  limited  to  controversies  which  can 
be  followed  by  an  effectual  judgment  on  the  submission.  It 
is  clear,  we  think,  that  the  court  below  should  have  dismissed 
the  proceeding. 

The  judgment  should,  therefore,  be  reversed  and  the 
proceeding  dismissed  for  want  of  jurisdiction. 

All  concur. 

Judgment  accordingly. 


The  People  of  the  State  op  New  Yoek,  Respondent,  v. 
James  Mbegan,  Appellant. 

Where,  upon  the  trial  of  an  indictment  for  burglary,  the  "breaking/* 
which  is  the  essential  element  of  that  crime,  was  established  by  uncon- 
tradicted evidence.  Held,  that  it  was  not  error  for  the  court  to  refuse 
to  charge  the  jury  that  they  might  convict  of  misdemeanor,  under  the 
provision  of  the  Penal  Code  (§  605),  declaring  a  person  guilty  of  a  mis- 
demeanor who  enters  a  building  under  circumstances,  or  in  a  manner 
not  amounting  to  a  burglary,  for  the  purpose  of  committing  a  felony, 
larceny,  or  any  malicious  mischief. 

Also  held,  such  a  refusal  to  charge  was  not  error,  where  a  modification 
of  the  mdictment  by  striking  out  the  characteristics  of  burglary  would 
not  have  left  an  adequate  description  of  the  misdemeanor, 

(Submitted  February  4,  1887,  decided  March  1, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  m  the  second  judicial  department,  entered  upon  an  order 
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made  May  10, 1886,  whicn  afllrmed  a  judgment  of  the  Court  of 
Sessions  in  and  for  the  county  of  Queens,  entered  upon  a 
verdict  convicting  defendant  of  the  crime  of  burglary  in  the 
first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Bm;.  W.  Downing  for  appellant. 

ITiomas  F.  McGowan^  district  attorney,  for  respondent. 
The  offense  proven  was  buglary  in  the  first  degree.  (Penal 
Code,   §  496.)     The  omission  of  defendant's  name  in  the  * 

indictment  is  immaterial,  he  is  named  before  and  after  such 
omission,  and  is  sufficiently  named.  (Code  of  Crim.  Pro., 
§§  284,  285,  764.) 

Finch,  J.  The  prisoner  was  indicted  for  burglary  in  the 
first  degree.  The  evidence  showed  that  with  two  or  three 
confederates  he  broke  into  an  inhabited  dwelling-house  and 
held,  or  aided  in  holding,  one  of  the  inmates  while  one  of  his 
companions  attempted  to  commit  a  rape  upon  a  female 
therein  residing.  The  defendant  himself  testified,  admitting 
his  presence  in  the  house  and  practically  denying  nothing. 
The  trial  court  was  asked  to  charge  the  jury  that  they  might 
convict  the  prisoner  of  a  misdemeanor,  under  section  505  of 
the  Penal  Code.  The  request  was  refused  and  an  exception 
was  taken.  The  jury  found  the  defendant  guilty  of  burglary 
in  the  first  degree.  The  learned  trial  judge  read  to  the  jury 
the  definitions  of  burglary  in  each  of  its  three  degrees,  after 
having  told  them  that  if  they  doubted  as  to  the  greater  offense 
they  might  convict  as  to  the  lesser.  He  called  their 
attention  then  to  the  provisions  of  section  505,  adding 
"  I  have  now  called  your  attention  to  all  the  provisions  of  the 
statute  which  relate  to  the  offense  charged  in  the  indictment, 
and  to  the  particular  degrees  ot  that  offense."  It  would  seem 
from  his  language  that  he  treated  section  505  as  a  lesser 
degree  of  the  offense  charged,  and  gave  to  the  prisoner  the 
benefit  of  the  doctrine  which  his  counsel  in\  oked.  But  if 
his  subsequent  refusal  to  charge  imports  the  contrary  he  com- 
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mitted  no  error.  Nothing  in  the  facts  proved  warranted  a 
conviction  for  the  misdemeanor.  The  proof,  without  contra- 
diction, established  all  of  the  elements  of  burglary  in  the  first 
degree.  There  was  no  room  for  any  possible  conclusion  upon 
the  evidence  that  any  opening  to  the  house  was  unclosed  or 
that  the  entrance  was  effected  without  a  "breaking."  The 
defendant  makes  no  such  pretense.  He  only  says  that  he  was 
in  such  a  state  of  intoxication  that  he  did  not  know  how 
entrance  to  the  house  was  effected.  The  "  breaking,"  which 
constitutes  the  essential  element  of  the  crime  of  burglary, 
stood,  therefore,  in  the  case  an  uncontradicted  fact,  and  since, 
under  section  505,  the  lesser  offense  of  a  misdemeanor  could 
only  exist  where  the  entry  into  the  building  was  "under 
circumstances,  or  in  a  manner  not  amounting  to  a  burglary," 
the  trial  court  was  certainly  authorized  to  decline  a  charge  to 
the  jury  that  they  might  convict  of  a  misdemeanor.  That 
would  have  been  to  tell  them  that  they  might  disregard  clear 
and  definite  testimony,  not  only  unimpeached  but  entirely 
without  contradiction.  It  may  be  added,  also,  that  no  modifi- 
cation of  the  indictment,  by  striking  out  the  characteristics  of 
burglary  in  any  or  all  of  its  degrees,  would  have  left  an 
adequate  description  of  the  misdemeanor.  That  offense 
involves  an  intent  to  commit  a  felony,  or  a  larceny,  or 
malicious  mischief,  accompanying  the  entry.  The  only  alle- 
gation of  intent  in  the  indictment  is  "to  commit  some 
crime."  (Code  Crim.  Pro.,  §§  444,  445 ;  Dedieu  v.  People^ 
22  N.  r.  178.)  It  is  clear,  therefore,  that  the  exception  was 
unfounded. 

No  other  questions  require  discussion. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  afiirmed. 
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1482461     The  Ebib  County  Sayings  Bank,  Eespondent,  v.  Oarolinb 
E.  Con,  Executrix,  etc.,  Respondent. 

Where  a  contract  of  guaranty  is  entered  into  concurrently  with  the  prin- 
cipal obligation,  a  consideration  which  supports  the  latter  supports  the 
former;  and  the  consideration  need  not  be  expressed  in  the  guaranty, 
but  may  be  shown  by  parol. 

Plaintiff  held  a  bond  and  guaranty,  delivered  to  it  by  the  First  National 
Bank,  to  secure  aeposits,  which  the  latter  undertook  to  repay  with 
five  i)er  cent  interest.  At  the  request  of  plaintiff  said  bank  exe- 
cuted to  it  a  new  bond  which  recited  that  it  was  executed  in 
consideration  of  deposits  made,  or  that  might  be  made,  which 
the  obligor  undertook  to  repay  on  demand,  with  interest  at  four 
per  cent  On  the  bond  was  indorsed  a  guaranty,  the  consideration 
expressed  therein  being  the  making  of  the  deposits  mentioned  in  the 
bond.  Four  days  after  the  receipt  of  the  new  bond  and  guaranty  the 
others  were  surrendered.  No  deposits  were  made  after  the  delivery  of 
the  new  bond  and  guaranty,  and  the  bank  failed  about  a  month  there- 
after. In  an  action  upon  the  guaranty,  Tield,  it  was  a  legitimate 
inference  from  the  circumstances  that  the  new  bond  was  intended  by 
the  parties  as  a  substitute  for  the  original  one,  and  the  surrender  of 
the  latter  was  a  good  consideration  for  the  guaranty;  also,  that  it 
was  immaterial  whether  the  guarantors  knew  or  did  not  know  that  the 
surrender  of  the  <»ld  bond  was  in  the  contemplation  of  the  parties  when 
they  became  guarantors. 

Under  the  general  act  regulating  the  dealings  and  operations  of  savings 
banks  (§§  27,  28,  chap.  371,  Laws  of  1875),  the  fact  that  a  savings  bank 
secures  an  agreement  to  pay  interest  from  the  bank  with  which  it 
makes  a  deposit  authorized  by  said  act,  does  not  convert  the  deposit 
into  an  unauthorized  loan. 

(Argued  February  7,  1887  ;  decided  March  1,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entei'ed  upon  an  order  made  June 
8, 1885,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  verdict. 

This  action  was  brought  upon  a  guaranty  executed  by  the 
original  defendants  indorsed  upon  a  bond  executed  by  the 
First  National  Bank  of  Buffalo. 

The  substance  of  the  bond  and  guaranty  and  the  material 
facts  are  stated  in  the  opinion. 
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Da/nid  Z.  Lockwood  for  appellant.  The  defendants  are  not 
liable  upon  the  contract  of  guaranty  which  is  the  subject  of 
this  action.  Its  execution,  etc.,  by  them  being  without  any  con- 
sideration. {McLaren  v.  Wataon^  26  Wend.  435 ;  Westhead  v. 
Sprosen,  6  H.  &  N.  728 ;  23  Moak's  Eng.  Kep.  477 ;  Parker 
V  Bradley,  2  Hill,  584 ;  Vam^derbUt  v.  Schreyer,  91  N.  Y.  399 ; 
PraU  V.  Heddm,  121  Mass.  116 ;  Ettisa  v.  Clark,  110  id.  389 ; 
Brant  on  Suretyship,  §  82 ;  11  Md.  322 ;  De  Colyar  by  Morgan, 
179 ;  HaUiday  v.  EaH,  30  N.  Y.  474.)  A  valid  agreement  to 
forbear  the  collection  of  a  debt  may  furnish  a  good  considera- 
tion, but  forbearance  only  cannot.  {Manter  v.  Chv/rchiU,  127 
Mass.  31 ;  Sharpe  v.  OaXlroMh,  32  Penn.  St.  10 ;  Mecome  v. 
Similey,  8  Gush.  85 ;  Wood  v.  Tumidiff,  74  N.  Y.  38  ;  Eop, 
kins  V.  Logan,  5  M.  &  W.  247.)  The  plaintiff  had  no 
authority  to  take  the  guaranty  of  defendants  to  secure  the 
payment  of  money,  deposited  in  the  First  National  Bank. 
(2  R  S.  [7th  ed.]  1429  ;  BeaWy  v.  Marine  Ins.  Co.,  2  J.  R. 
108 ;  McCviUmgh  v.  Moss,  5  Den.  567 ;  Ang.  &  Ames  on 
Corp.  278,  279;  2  Kent  Com.  177;  5  Wend.  547,  650; 
15  J.  R  358 ;  12  Wheat.  64 ;  19  N.  Y.  163 ;  PeopU  v. 
Mech.  cfe  Trad.  Sa/o.  Inst.,  92  N.  Y.  9 ;  21  id.  490 ;  14 
id.  189;  15  id.  9,  98 ;  25  W.  650.)  The  inferences  and  con- 
clusions to  be  drawn  from  all  the  testimony  of  the  witnesses 
were  for  the  jury  to  find  and  not  the  court.  {Bosenbach 
V.  M.  cfe  B.  Bkk,  69  N.  Y.  358 ;  Payne  y.  Quardiner,  29  id. 
146;  Boos  Y.  World  Mut.  Ins.  Co.,  4  Hun,  133;  64  K  Y. 
236 ;  Stokes  v.  Johnson,  57  id.  678  ;  Ellwood  v.  W.  U.  Td. 
Co.,  45  id.  549  ;  Bidwell  v.  Zamsett,  7  H.  P.  357 ;  Keller  v. 
N.  Y.  C.  B.  B.  Co.,  24  N.  Y.  172 ;  Wolfkil'^  v.  Sixth  Ave. 
B.  B.  Co.,  38  id.  49 ;  Smith  v.  Tifany,  36  Barb.  23 ;  34 
N.  Y.  548 ;  35  id.  9 ;  Merritt  v.  Lion,  3  Barb.  110.) 

B.  C.  Sprague  for  respondent.  The  defendants  having 
guarantied  "the  performance  of  the  foregoing  contract  by 
the  First  National  Bank,"  are  estopped  from  denying  its 
execution  by  the  bank  after  the  plaintiff  has  acted  upon  faith 
of  and  under  it.     (Brandt  on  Suretyship  and  Guarantyship, 
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§  31 ;  Hohokm  v.  RwrrUon,  1  Vroom.  [N.  J.]  73 ;  OUo  v. 
Jackson^  85  IlL  849.)  If  it  was  proper  to  make  *Jie  deposits 
it  could  not  have  been  unlawful  for  the  Savings  Bank  to  pro- 
tect Itself  and  its  depositors  by  procuring  security  for  their 
repayment  with  interest.  {Upton*  y.  N.  7.  cfe  JE.  Bk.y  18 
Hun,  269 ;  In  re  Patterson^  18  id.  221.)  The  defendants  are 
estopped  from  claiming  that  the  bond  is  invalid,  and  that  the 
corporation  or  its  officers  had  no  power  to  execute  it ;  Brandt 
on  Suretyship,  §§  31, 104;  Remsm  v.  0TaA)e8^  41  N.  T.  471.) 
Aside  from  the  question  of  estoppel,  the  contract  is  one  proper 
and  lawful  for  the  plaintiff  to  make,  and  the  defendants  are 
bound  by  it.  {In  re  Patteraonj  18  Hun,  223 ;  ChUda  v. 
Ba/mum^  11  Barb.  14;  Brandt  on  Suretyship,  §  359.)  The 
contract  was  made  at  the  same  time,  and  written  on  the  same 
paper  as  the  contract  which  it  guaranties.  It  is  a  part  of 
that  contract,  and  the  consideration  for  the  bond  is  a  sufficient 
consideration  for  the  guaranty.  {Jones  v.  Frosty  6  Cal.  102 ; 
Simons  v.  Steele,  36  N.  H.  73 ;  WiUiams  v.  Marshall^  42 
Barb.  524 ;  Zippincott  v.  Ashfield,  4  Sandf.  611 ;  Leonwrd 
V.  Yred&nburgh,  8  Johns.  29;  Bailey  v.  Freemcm,  11  id. 
221.)  The  consideration  need  not  be  expressed  in  the  guar- 
anty, but  may  be  shown  by  parol.  {EvcmsvUle  Nat.  Bk.  v. 
Ka/ufmami,  93  N.  Y.  273;  Brandt  on  Suretyship,  §§6,  7; 
Jackson  v.  Jackson^  7  Ala.  791 ;  Wells  v.  Mann,  45  N.  Y. 
827;  Gardner  v.  King,  2  Ire.  [N.  C]  297;  JoU^  v.  Walker, 
26  Ala.  690;  King  v.  Despard,  5  Wend.  277;  Chitty  on 
Cont.  [11th  Am.  ed.]  83,  35-40.)  The  expectations  of  the 
First  National  Bank,  that  the  existing  deposits  would  be 
continued  and  new  ones  would  be  made,  furnish  sufficient 
consideration  for  the  execution  of  the  bond  and  of  the  guar- 
anty irrespective  of  whether  or  not  such  expectations  were 
realized.  {Smedes  v.  Utica  Bk,,  20  Johns.  372;  3  Co  wen, 
662,  683  \  Allen  y.  Merck.  Bk.,  22  Wend.  215,  228 ;  Morgan 
V.  Smith,  70  N.  Y.  537 ;  Union  Turnpike  Go.  v.  Jenkins, 
1  Caines,  889;  Ikchange  Bk.  v.  Bank,  12  Wall.  276-288; 
McNoAigU  V.  McGla/ughry,  42  N.  Y.  22 ;  Meek,  cfe  Farm. 
Bk.Y.  Wickson,  id  ^S8.) 
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Andsbws,  J.  The  questions  involved  in  this  case  have 
been  carefully  considered  in  the  opinions  pronounced  at  the 
General  Term,  and  we  shall  content  ourselves  with  a  brief 
statement  of  our  conclusions  on  the  main  propositions  upon 
which  the  appellants  rely  for  a  reversal  of  the  judgment. 

First  It  is  insisted  that  there  was  no  consideration  to 
uphold  the  contract  of  guaranty.  The  bond  and  guaranty 
were  executed  concurrently.  The  principal  obligation  recites 
that  it  was  executed  by  the  First  National  Bank  of  Buffalo 
in  consideration  of  deposits  made,  or  which  might  be  made 
with  said  bank  by  the  plaintiff,  the  Erie  County  Savings  Bank, 
and  the  recital  is  followed  by  an  undertaking  on  the  part  of 
the  obligor  to  repay  to  the  savings  bank  on  demand  all  deposits 
which  it  has  made  or  may  make  with  the  First  National  Bank 
on  call  as  required,  with  interest  at  four  per  cent  per  annum. 
The  bond  is  executed  under  the  seal  of  the  First  National 
Bank  by  its  president  and  cashier.  The  undertaking  of  the 
guarantors,  which  is  indorsed  on  the  bond,  is  as  follows  :  "  In 
consideration  of  the  making  of  the  deposits,  mentioned  in 
the  foregoing  agreement,  we  each  and  severally  guaranty 
the  performance  of  the  foregoing  contract  by  the  First 
National  Bank  of  Buffalo."  The  bond  and  guaranty  were 
delivered  by  the  First  National  Bank  to  the  savmgs  bank 
on  the  8th  day  of  March,  1882,  in  compliance  with  a 
request  theretofore  made  by  the  treasurer  of  the  savings 
bank  to  the  president  of  the  First  National  Bank  to  fur- 
nish a  new  bond,  with  sureties,  to  secure  deposits  of  moneys 
of  the  savings  bank  in  the  First  National  Bank.  There 
had  been  a  previous  bond  and  guaranty  of  similar  char- 
acter executed  in  1865  to  secure  deposits,  with  interest  at 
the  rate  of  five  per  cent,  and  from  the  time  of  giving  that 
bond  to  January  17,  1882,  the  date  of  the  last  deposit,  deposits 
were  made  in  each  year  by  the  plaintiff  with  the  obligor, 
payable  on  call.  Prior  to  January,  1882,  three  of  the  four 
guarantors  on  the  bond  of  1865  had  died.  In  consequence 
of  this  fact,  in  January,  1882,  the  finance  committee  of  the 
plaintiff  directed  its  treasurer  to  obtain  a  new  bond  from  the 
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First  National  Bank,  as  a  substitute  for  the  old  one,  and  the 
request  for  a  new  bond  was  made  in  consequence  of  this 
direction.  Within  three  or  four  days  afterward  the  bond  and 
guaranty  now  in  question  were  delivered  to  the  plaintiflE,  and 
the  old  bond  was  surrendered  to  the  First  National  Bank. 
The  latter  bank  failed  April  14,  1882,  owing  the  plaintiff  the 
sum  of  $30,000  for  deposits  on  and  prior  to  January  17, 1882. 
This  indebtedness  has  been  paid  in  part  by  the  receiver  of 
the  insolvent  corporation  and  in  part  by  co-sureties  of  the 
defendant's  intestate,  but  leaving  a  part  of  the  debt  still 
unpaid. 

Upon  these  facts  we  are  of  opinion  that  the  surrender  of 
the  bond  of  1865  was  a  good  consideration  for  the  guaranty. 
It  is  a  legitimate  inference  from  the  circumstances  that  the 
new  bond  was  intended  by  both  banks  as  a  substitute  for 
the  original  bond,  and  no  other  inference  is  consistent  with 
the  acts  of  the  parties  and  the  circumstances.  That  this  was 
the  intention  of  the  plaintiflE  is  plain  from  the  action  of  its 
oflScers.  The  finance  committee  directed  its  treasurer  to 
procure  a  new  bond  as  a  substitute  for  the  former  one,  and 
it  surrendered  the  old  bond  within  a  few  days  after  receiving 
the  new  one.  There  was  no  formal  action  by  the  First 
National  Bank,  showing  its  intention,  beyond  the  giving  of 
the  new  bond.  But  the  new  bond  covered  past  as  well  as 
prospective  deposits,  and  fixed  a  rate  of  interest  more  favor- 
able to  the  First  National  Bank  than  the  former  one.  The 
president  of  the  First  National  Bank  testified  that  the  rate  of 
interest  was  referred  to  in  the  conversation  between  the  treas- 
urer of  the  plaintiflf  and  himself  before  the  new  bond  was 
given,  and  that  the  treasurer  of  the  plaintiflf,  in  connection 
with  this  subject,  said  "  it  would  be  a  good  thing  to  have  a 
new  contract  made."  It  was  in  the  interest  of  the  First 
National  Bank  that  the  new  bond  should  be  substituted  for 
the  old  one,  and  we  cannot  doubt,  upon  the  eviden  ce,  that  it 
was  made  and  accepted  as  a  substitute  for  the  original  one, 
and  that  the  surrender  of  the  old  bond  was  in  conformity 
with  the  intention  of  both  banks  when  the  new  bond  was 
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given.  It  is  Deedless  to  cite  authorities  to  show  that  the 
surrender  of  an  eidsting  security  is  a  good  consideration  for  a 
new  undertaking  between  the  parties  to  the  surrendered  obli- 
gation. There  being  a  good  consideration  for  the  bond 
between  the  obligor  and  obligee,  it  follows,  we  think,  that 
the  same  consideration  supports  the  guaranty,  and  that  it  is 
immaterial  whether  the  guarantors  knew  or  did  not  know 
that  the  surrender  of  the  old  bond  was  in  the  contemplation 
of  tlie  parties  when  they  became  guarantors.  Where  a  con- 
tract of  guaranty  is  entered  into  concurrently  with  the 
principal  obligation,  a  consideration  which  supports  the  prin- 
cipal contract  supports  the  subsidiary  one  also.  We  under- 
stand this  to  be  the  settled  doctrine.  {MoN aught  -  v. 
McGlAmghry,  42  K  Y.  22;  Sivwm  v.  Siede,  86  N.  H. 
73;  Brandt  on  Suretyship,  §§  6,  7.)  And  the  considera- 
tion need  not  be  expressed  in  the  guaranty,  but  may  be 
shown  by  parol.  {M)cm8ville  Nat  Bank  v.  Kaufrrumn^ 
93  N.  Y.  273.) 

The  claim  that  the  question  of  consideration  should  have 
been  submitted  to  the  jury  is  not  well  taken.  There  was  no 
substantial  controversy  in  respect  to  the  facts.  The  president 
of  the  First  ITational  Bank  does  not  deny  that  he  knew  that 
the  plaintiff  held  a  bond  to  secure  deposits  when  the  new 
bond  was  given.  His  denial  only  goes  to  the  point  that  he 
was  ignorant  of  the  precise  form  of  the  security. 

Second.  The  other  principal  question  relates  to  the  validity 
of  the  agreement  evidenced  by  the  bond.  It  is  claimed  that 
the  arrangement  between  the  savings  bank  and  the  First 
National  Bank  was,  in  substance,  an  agreement  by  the  former 
to  loan  money  to  the  latter,  contrary  to  the  statute  prescribing 
the  securities  in  which  investments  by  savings  banks  may  be 
made.  We  think  it  is  a  conclusive  answer  to  this  objection 
that  the  general  act  regulating  the  dealings  and  operations  of 
savings  banks  (Laws  of  1875,  chap.  371,  §§  27,  28),  expressly 
authorizes  savings  banks  to  keep  ten  per  cent  of  their  deposits 
on  deposit  in  any  incorporated  bank  in  this  State,  and  that  it 
does  not  appear  that  the  deposits  made  with  the  First  National 
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fiank  of  BuflEalo  were  in  excess  of  this  limit.  The  fact  that 
the  savings  bank  secured  from  the  First  National  Bank  an 
agreement  to  pay  intei*est  on  the  deposit  does  not  convert  the 
deposit  into  an  unauthorized  loan.  It  would  seem  strange  to 
make  an  act  of  provident  administration  a  cause  of  forfeiture 
upon  a  strained  construction  of  the  transaction.  The  deposits 
were,  at  all  times,  subject  to  call  by  the  plaintiff.  There  are 
some  subordinate  questions  treated  in  the  prevailing  opinion 
below. 

We  think  there  is  no  error  disclosed  in  the  record  and  the 
judgment  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Enos  Leb,  as  Surviving  Executor,  etc.,  Respondent,  v.  Amy 
HoRTON,  as  Administratrix,  etc..  Appellant. 

H.,  defendant's  intestate,  executed  to  the  executors  of  8.  two  written 
instruments,  by  each  of  which  he  promised  to  pay  to  them  as  such  execu- 
tors at  his  death,  if  he  died  without  heirs,  a  sum  specified,  which  the 
instrument  described  as  a  fund  held  by  the  executors  in  trust,  in  which 
H.  had  a  life  estate,  with  remainder  over  to  his  heirs.  H.  died  leaving  an 
heir.  In  an  action  to  recover  the  sum  specified,  ?ield^  that,  as  the  con- 
dition in  the  instrument,  if  carried  out,  would  cause  the  fund  to  fall 
into  the  estate  of  H.,  subject  to  administration,  it  would  result  in  an 
unlawful  disposition  of  the  money,  and  so  it  was  illegal  and  void;  that 
the  money  was  repayable  on  the  death  of  H. ,  irrespective  of  the  question 
whether  he  left  heirs  or  not;  and  that  plaintiff  was  entitled  to  recover. 

Also,  that  as  the  cause  of  action  did  not  accrue  until  after  the  death  of  H., 
the  statute  of  limitations  did  not  begin  to  run  until  then  and^as  the  action 
was  brought  within  the  time  limited  after  such  death,  it  was  not  barred. 

(Submitted  February  7, 1887;  decided  March  1,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  10,  1885,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury. 
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The  nature  t)f  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

(Mfford  A.  H.  Ba/rUett  for  appellant.  The  notes  are  void 
on  their  face.  (Story  on  Promissory  Notes,  §§  22, 23 ;  Ohitty 
on  Bills,  ch.  Ill,  37.)  The  court  having  jurisdiction  of  the 
cause  of  action,  it  was  only  after  it  had  reformed  the  notes 
that  it  could  acquire  the  right  incidentally  to  give  relief  in 
damages.  {McDougaUy.  Oooper^Sl  N.  Y.  499;  WeUs  v. 
Tatesy  44  id.  531 ;  Maker  v.  Hibemia  Ins.  Go.^  67  id.  298  ; 
BidweU  V.  Astor  Mut  Ins.  Co.^  16  id.  263,  267 ;  Rathhone 
V.  Warren^  40  Johns.  596 ;  2  Story's  Eq.  Jur.  §  794;  Clute 
V.  Kniesy  102  N.  Y.  382,  383 ;  Carpenter  v.  Osborn,  id.  661, 
662.)  To  justify  the  court  in  changing  the  language  of  the 
instrument  sought  to  be  reformed  (except  in  case  of  fraud),  it 
must  be  established  that  both  parties  agreed  to  something 
different  from  what  is  expressed  in  the  writing,  and  the  proof 
upon  this  point  should  be  so  clear  and  convincing  as  to  leave 
no  room  for  doubt.  {Mead  v.  Westchester  Fire  Ins.  Go.^  64 
N.  Y.  455.)  Plaintiff's  laches  is  a  bar  to  his  claim  to  have 
the  notes  reformed.  Smeadberg  v.  More^  26  Wend.  247 ; 
HazuL  V.  Dwnham^  1  Hall,  658 ;  Bowen  v.  Hone^  2  Barb, 
595 ;  Tayl(yr  v.  Fleets  4  id.  103 ;  Munn  v.  Worrall,  16  id. 
232 ;  Voorhees  v.  Seymour^  26  id.  582,  683 ;  Greenfield  v. 
Mumford,  19  Abb.  Pr.  476 ;  Toole  v.  Gook,  16  How.  Pr. 
144;  Thomas  v.  Ba/rton,  48  N.  Y.  200 ;  2  Story's  Eq.  Jur. 
734.)  The  cause  of  action  is  barred  by  the  statute  of  limi- 
tations. {Spoon^  V.  Wells y  3  Barb.  Ch.  203  ;  Elwood  v.  Dief- 
endorf^  6  Barb.  411 ;  Gramer  v.  Benton^  60  id.  226.)  If 
this  is  an  action  at  law,  as  held  by  the  Special  and  General 
Terms,  to  recover  the  money  loaned,  then  defendant  was 
legally  entitled  to  have  the  issue  tried  by  a  jury.  {Bradley 
V.  Aldrich^  40  iN".  Y.  511.)  The  judgment  upon  the  notes 
was  not  consistent  with  the  case  made  by  the  complaint.  In 
this  case  the  complaint  states  but  one  cause  of  action,  and  that 
one  in  equity.  A  suit  upon  the  notes  would  have  been  an 
action  at  law.     {Kelly  v.  Downm^^  42  N,  Y.  78 ;  Bradley  v. 
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Aldrich,  40  id.  510;  Mann  v.  Favrchild^  2  Keyes,  111; 
Wiener  v.  Ocvmpaughj  71  N.  Y.  117.)  The  complaint  did 
not  allege,  nor  did  the  plaintiff  prove,  a  demand  for  the 
reformation  of  the  notes  before  bringing  the  action.  {Sharkey 
V.  Manafidd,  90  N.  Y.  229.) 

Calvin  Frost  for  respondent.  A  verbal  'agreement  by  the 
borrower,  to  pay  money  loaned  to  him,  at  his  death  is  not  void 
under  the  statute  of  frauds,  which  requires  an  agreement,  not 
to  be  performed  within  a  year,  to  be  in  writing  and  signed  by 
the  party  to  be  charged  therewith.  (2  K.  S.  135  [4th  ed.] 
317;  Moore  v.  Fox^  10  Johns.  244;  McLeee  v.  -fiTofe,  10 
Wend.  426 ;  BUke  v.  Cole^  22  Pick.  97 ;  Lockwood  v.  Barnes^ 
2  Hill,  128.) 

BuGBB,  Ch.  J.  This  action  was  brought  against  the 
administrator  of  the  estate  of  William  J.  Horton,  to  recover 
mqpey  claimed  to  be  due,  under  circumstances  related  in  two 
written  instruments  reading  substantially  alike  except  as  to 
amount,  and  being  as  follows : 

"  $303.30.  Pbbkskill,  Oct.  1,  1867. 

At  ray  death,  if  I  die  without  heirs,  I  promise  to  pay  to 

Enos  Lee  and  Ebenezer  Strang,  as  executors  of  the  estate  of 

Ebenezer  Strang,  deceased,  $303.30,  which  is  the  amount  of 

my  share  on  the  final  distribution  of  the  said  estate,  and 

of  which  I  was  to  have  the  use  during  my  life,  and  at  my 

death  to  go  to  my  heirs,  if  any,  by  said  will.     For   value 

received. 

WILLIAM  JAMES  HORTON." 

Horton  died  intestate  in  1881,  leaving  an  only  child  his 
heir-at-law,  and  the  plaintiffs  demanded  repayment  of  the 
moneys  loaned  of  his  administrator.  The  complaint  also 
sought  to  reform  the  agreement  by  striking  out  these  words, 
"  if  I  die  without  heirs,"  upon  the  ground  that  the  same  were 
erroneously  and  unintentionally  inserted  therein  by  a  mutual 
mistake  of  the  parties  thereto. 

The  appellant  insisted  that  there  was  no  evidence  of  any 
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mutual  mistake,  and  that  the  event  had  occurred,  which,  by 
the  terms  of  the  contract,  prechided  the  plaintiffs  from 
re(»overing  the  amount  of  the  note. 

We  think  it  quite  immaterial  whether  the  instrument  is 
called  a  promissory  note  or  a  contract,  inasmuch  as  the  paper 
is  set  out  in  the  complaint  in  haeo  verba,  and  imports  an 
agreement  to  pay  a  certain  sum  of  money,  at  the  death  of  the 
maker,  upon  the  condition  that  he  died  without  heirs. 

Whatever  the  character  of  the  instrument  may  be,  it  does 
not  affect  the  right  of  the  plaintiffs  to  recover  in  this  action, 
provided  the  facts  alleged  and  proved,  in  the  case  entitle 
them  in  any  view,  to  reclaim  the  money  represented  by  the 
note 

The  legal  effect  of  the  condition  inserted  in  this  contract 
is,  if  it  is  held  to  be  a  valid  condition,  to  cause  the  amount 
of  the  note  to  fall  into  the  esta'  e  of  Horton,  and  be  subject  to 
administration  by  his  legal  representatives. 

It  is  quite  obvious  that  this  would  result  in  an  unlawful 
disposition  of  the  money,  and  that  result,  must  have  been 
known  to  the  parties  to  the  contract  at  the  time  of  its  execution. 

Parties  are  always  chargeable  with  knowledge  of  the  law, 
and  they  must,  therefore,  have  known  that  the  plaintiffs  held 
these  moneys  in  trust,  and  were  incompetent  to  dispose  of  them, 
even  by  the  most  express  agreement,  in  a  manner  contrary  to 
the  purposes  of  the  trust.     ( Wetmore  v.  Porter,  92  N.  T.  76.) 

Any  agreement,  therefore,  by  the  executors  to  alienate  the 
trust  funds  would  be  illegal,  not  because  it  would  be  immoral 
or  contrary  to  public  policy,  but  simply  because  they  were 
wholly  unauthorized  to  make  it. 

It  is  apparent  on  the  face  of  the  paper  that  this  money  was 
repayable  to  the  plaintiffs,  upon  the  death  of  the  defendant's 
intestate,  irrespective  of  the  question  whether  he  left  heirs 
or  not. 

The  note  describes  the  money  as  being  a  fund  held  by  the 
plaintiflfa  in  trust,  in  which  Horton  had  a  life  estate,  with 
remainder  over  to  Horton's  heirs.  Upon  Horton's  death  the 
duty  of  paying  this  sum  to  the  remaindermen  devolved  upon 
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the  plaintiffs,  and  they  could  not,  by  virtue  of  any  contract 
between  themselves  and  ELorton,  become  discharged  from  ics 
performance.  Neither  could  Horton  acquire  any  title  to  such 
moneys  by  agreement  with  the  plaintiffs. 

All  of  the  parties  dealt  with  the  fund  knowing  it  to  be  the 
subject  of  a  trust  and  incapable  of  alienation,  and  that  its  trust 
character  followed  it  into  the  hands  of  any  person  receiving  it 
with  knowledge  of  the  facts. 

The  executors  had  authority,  upon  receiving  satisfactory 
security  for  its  return,  to  deliver  possession  of  the  money  to 
the  life  tenant  for  the  duration  of  his  life,  and  so  far  the  con- 
tract was  valid,  but  this  was  the  extent  of  their  power  over  it, 
and  this  plainly  appears  from  the  face  of  the  contract. 

The  condition  inserted  that  the  money  was  not  to  be  repaid 
in  the  event  of  the  life  tenant  leaving  issue  him  surviving 
was  clearly  illegal,  and  in  law  impossible  of  performance,  and 
could  not  be  set  up  as  a  defense  against  an^  action  by  the 
executors  to  recover  possession  of  the  trust  fund.  ( Wetmore 
V.  Porter  J  supra.) 

The  complaint  sets  out  and  the  proof  establishes  all  of  the 
circumstances  attending  the  loan  of  money,  and  it  is  clear 
upon  the  whole  case  that  the  plaintiffs  were  entitled  to  recover. 
No  question  arises  over  a  misjoinder  of  actions,  or  as  to  the 
mode  of  trial,  for  the  record  discloses  no  objection  upon  these 
subjects. 

Whether  the  action  be  regarded  as  one  to  recover  money 
loaned,  or  to  reclaim  money  illegally  disposed  of  by  execu- 
tors, or  upon  the  contract,  disregarding,  as  the  plaintiffs  had 
the  right  to  do,  the  manifest  illegal  condition  attached  to  the 
provision  for  repayment,  the  plaintiffs  were  entitled  to 
judgment. 

In  either  view,  the  cause  of  action  did  not  accrue  until  after 
the  death  of  defendant's  intestate,  and  the  statute  of  limita- 
tions constituted  no  bar  to  its  maintenance. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  Earl,  J.,  in  result. 

Judgment  affirmed. 
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Electus  B.  Litchfikld,  Executor,  etc.,  Appellant  v.  Chablbs 
E.  Flint,  Respondent. 

Where  a  complaint  shows  a  cause  of  action  in  favor  of  the  plaintiff,  not 
in  a  representative  but  in  his  individual  capacity,  the  addition  of  the 
words  "executor,"  etc.,  in  the  title,  and  a  statement  in  the  complaint, 
that  he  is  executor  of  the  will  of  a  deceased  person  named,  do  not 
prevent  a  recovery  by  him  individually  ;  the  descriptive  words  may  be 
rejected. 

So,  also,  words  added  to  the  name  of  the  payee  in  a  promissory  note, 
showing  that  he  is  executor  are  mere  descripUo  peraoms,  and  an  action 
may  be  maintained  thereon  by  the  payee  in  his  individual  capacity. 

Plaintiff's  complaint  alleged  his  appointment  as  executor  of  the  will  of  H., 
the  execution  to  him  by  the  K.  0.  C.  R.  R.  Co.  of  a  promissory  note,  a 
copy  of  which  was  set  forth  in  the  complaint,  which  was  made  paya- 
ble to  him  or  order,  he  being  described  as  executor  of  H. ;  the  transfer 
and  delivery  of  the  note  to  F.,  who  held  the  same  at  the  time  of  the 
making  of  an  agreement  between  plaintiff  and  defendant;  in  pur- 
suance of  which  agreement  plaintiff  transferred  and  assigned  to 
defendant  certalfn  stock  and  bonds  of  the  company  and  claims  against 
it.  In  consideration  whereof  defendant,  by  the  said  agreement, 
promised,  among  other  things,  that  when  his  interest  in  the  road  and 
in  the  securities  was  closed  up  he  would  apply  the  proceeds,  with  the 
consent  of  the  company,  to  the  payment  of  the  note,  provided  F. 
would  relinquish  certain  bonds  of  the  company.  The  complaint  further 
alleged  that  said  agreement  was  entered  into  by  plaintiff  individually, 
for  the  purpose  of  making  certain  provision  for  the  payment  of  the 
note;  that  the  note  and  the  bonds  referred  to  were  thereafter  assigned 
to  him  by  F. ;  that  when  the  note  became  due  payment  was  demanded 
and  refused,  it  was  duly  protested  and  notice  of  nonpayment  served 
upon  plaintiff;  that  the  interest  specified  in  the  agreement  had  been 
closed  up,  and  defendant  had  received  on  account  of  the  property, 
over  and  above  all  advances  and  expenditures,  a  sum  more  than 
sufficient  to  pay  said  note;  that  the  consent  of  the  company  to  such  pay- 
ment had  been  obtained,  and  that  a  tender  of  the  bonds  was  made,  with 
demand  of  payment,  but  that  defendant  refused  to  pay.  On  demurrer  to 
the  complaint;  Tield,  that  it  set  forth  a  good  cause  of  action;  that  if 
plaintiff  simply  occupied  the  position  of  assignee  from  F. .  the  promise 
of  defendant  became  available  to,  and  could  have  been  enforced  by  F. , 
and  by  the  transfer  of  the  note  to  plaintiff  he  acquired  that  right;  that 
even  if  this  were  not  so,  plaintiff,  having  become  possessed  of  the  note, 
could  enforce  the  promise  to  pay  it,  not  simply  as  assignee  of  F.,  but 
as  a  party  to  the  agreement. 

(Submitted  February  7,  1887;  decided  March  1,  1887.) 
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Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  September  22, 1884,  which  reversed  a  judgment  in  favor 
of  plaintiff,  entered  upon  an  order  overruling  a  demurrer  to 
plaintiff's  complaint,  and  which  sustained  the  demurrer  and 
directed  judgment  thereon. 

The  complaint  in  this  action  alleges,  in  substance,  that  on 
or  about  the  27th  day  of  May,  1873,  H.  Maria  Litchfield 
departed  this  life  in  the  county  of  Kings,  leaving  a  last  will 
and  testament  wherein  the  plaintiff  was  nominated  executor ; 
that  thereafter,  on  the  15th  day  of  October,  1873,  the  will 
was  admitted  to  probate  by  the  surrogate  of  that  county, 
and  letters  testamentary  were  duly  issued  to  the  plaintiff  as 
such  executor  on  the  2d  day  of  June,  1875  ;  that  on  the  20th 
day  of  April,  1878,  the  Kings  County  Central  Eailroad 
Company  made  and  executed  its  promissory  note  in  writing 
as  follows : 

"$6,000. 

Six  months  from  date,  for  value  received,  The  Kings 
County  Central  Railroad  Company  promise  to  pay  E.  B. 
Litchfield,  executor  of  the  estate  of  H.  Maria  Litchfield, 
deceased,  or  order,  $6,000  and  interest,  payable  at  the  American 
Exchange  National  Bank,  New  York. 

rSeal  1  "  ^i^^S  COUNTY  CENTRAL  RAILROAD  CO., 
"  Per  E.  B.  Ltiohfield,  President. 

"Bbookltn,  April  30,  1878." 

That  before  the  maturity  of  the  note  it  was  transferred 
and  delivered  for  full  value  to  one  Frederick  W.  Foote,  and 
that  there  was  delivered  to  him  at  the  same  time  twelve  bonds 
of  the  railroad  company  as  collateral  security  for  the  payment 
thereof;  that  Foote  was  the  legal  holder  and  owner  of  the 
note  and  bonds  on  the  24:th  day  of  September,  1878,  and  on 
that  day  the  note  constituted  a  debt  of  the  railroad  company 
to  him ;  that  on  that  day  a  written  agreement  was  executed 
between  the  plaintiff  of  the  first  part  and  the  defendant 
of  the  second   part,  wherein  it  was  recited,  among  other 
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things,  that  the  party  of  the  first  part  was  chiefly  the  promoter 
of  the  railroad  known  as  the  Kings  County  Central  Kail- 
road  ;  that  he  and  the  railroad  company  were  financially  embar- 
rassed, and  that  he  was  incapable  of  farther  active  exertions 
to  resuscitate  the  railroad  company  or  to  manage  the  road  so 
as  to  produce  from  it  any  profit  or  benefit ;  that  the  party  of 
the  second  part  was  willing  to  examine  into  the  affairs  of  the 
railroad  company  with  a  view  of  determining  what  could 
be  profitably  done  with  the  road,  and  if  found  feasible,  to 
make  the  attempt  to  produce  some  profit  to  the  party  of 
the  first  part  from  his  interest  therein ;  that  the  party  of 
the  first  part  placed  in  the  hands  of  the  party  of  the  second 
part  certain  stock  of  the  railroad  company,  and  transferred  to 
him  the  interest  of  the  party  of  the  first  part  in  certain  bonds 
of  the  road,  preliminary  to  the  agreement,  upon  which  the 
party  of  the  second  part  made  certain  advances  in  money  to 
the  railroad  company,  and  for  which  the  party  of  the  second 
part  had  and  retained  a  claim  against  the  railroad  company ; 
and  wherein  it  was  agreed  that  the  party  of  the  first  part  did 
absolutely  sell  and  assign  to  the  party  of  the  second  part  his 
interest  in  the  bonds  mentioned,  and  that  he  would  assign  to 
any  person  the  party  of  the  second  part  might  designate,  on 
demand,  the  stock  mentioned,  and  that  he  did  thereby  sell 
and  assign  to  the  party  of  the  second  part  all  his  right,  title 
and  interest  and  claims  and  demands,  other  than  stock  and 
bonds,  in,  to  and  upon  the  railroad  company ;  and  wherein, 
in  consideration  thereof,  the  party  of  the  second  part  agreed 
to  pay  in  cash  to  the  party  of  the  first  part  the  sum  of  $1,750, 
and  further  agreed  that  when  his  interest  in  the  road,  or  in 
any  road  or  roads  he  might  choose  to  build  in  connection 
therewith,  and  in  the  securities  of  the  Kings  County  Central 
Eailroad  Company,  and  of  such  other  road  or  roads  was  closed 
up,  he  would  apply  the  proceeds  as  follows :  Among  other 
things,  that  he  would  pay,  with  the  consent  of  the  railroad 
company,  the  debt  of  the  company  owing  to  F.  W.  Foote, 
^'  for  which  he  holds  as  collateral  twelve  bonds  of  the  said  the 
Elings  County  Central  Eailroad  Company,  provided  said  Foote 
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will  relinquish  to  hiin  his  title  in  four  other  bonds  of  said 
company  now  held  by  him,  the  said  bonds  to  belong  there- 
upon to  said  party  of  the  second  part,  the  said  sixteen  bonds 
to  be  at  a  price  not  to  exceed  the  sum  of  six  thousand  two 
hundred  dollars  ($6,200),  and  the  said  reimbursement  shall 
include  the  two  foregoing  items."  The  complaint  further 
alleges  that  this  agreement  was  entered  into  by  the  plaintiff, 
individually,  with  the  defendant,  with  the  intention  and  pur- 
pose, among  other  things,  of  making  certain  provision  for  the 
payment  of  the  promissory  note  mentioned,  and  the  indebted- 
ness of  the  Kings  County  Central  Railroad  Company  evi- 
denced thereby,  and  of  indemnifying  the  plaintiff,  as  executor, 
from  liability  thereon ;  that  the  plaintiff  has  fully  carried  out 
and  performed  all  the  terms  and  conditions  of  the  agreement 
on  his  part  to  be  carried  out  and  performed  ;  that  after  the 
execution  of  the  agreement  the  note  above  mentioned  for  value 
was  transferred  to  and  came  into  the  possession  of  the  plain- 
tiff, together  with  the  twelve  bonds  of  flie  "  Kings  County 
Central  Eailroad  Company,  so  as  aforesaid  held  by  said  Foote, 
and  collateral  security  for  the  payment  thereof,  and  at  the 
same  time  the  said  Foote  delivered  to  this  plaintiff  four  other 
bonds  of  the  said  The  Kings  County  Central  Railroad  Com- 
pany then  held  by  him  and  relinquished  and  transferred  to 
this  plaintiff  his  title  in  all  of  said  bonds,"  that  thereafter, 
And  and  on  the  second  day  of  **  November,  1878,  the  day  said 
note  by  the  terms  thereof  became  due  and  payable,  said  note 
was  presented  at  the  American  Exchange  Bank  for  payment 
and  payment  thereof  demanded  and  refused.  Whereupon 
.9aid  note  was  duly  protested  in  manper  and  form  required  by 
law,  and  notice  of  the  non-payment  thereof  was  duly  served 
upon  this  plaintiff."  The  complaint  further  alleges  that  the 
enterprise  and  adventure  in  the  agreement  mentioned  had 
been  closed  up  and  finally  terminated,  and  that  the  interest 
-of  the  defendant  in  the  railroad  company  and  in  the  securities 
thereof  had  been  closed  up ;  that  the  defendant  had  received 
'On  account  of  the  property  transferred  to  him  by  the  plain- 
iiff,  and  as  proceeds  thereof,  large  sums  of  money,  and 
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particularly  the  sum  of  $27,000  tor  the  proceeds  of  a  sale 
of  the  bonds  and  stock  acquired  by  him  pursuant  to 
the  agreement  with  the  plaintiff,  and  that  the  balance  of 
such  proceeds,  with  the  interest  thereon,  after  deducting 
therefrom  all  the  sums  which  the  defendant  may  have 
advanced,  expended  or  laid  out  in  connection  with  the  enter- 
prise referred  to  in  the  agreement,  directly  or  indirectly, 
according  to  the  true  intent  and  meaning  of  the  agreement 
and  in  the  manner  therein  provided,  with  the  interest  thereon, 
exceeded  the  sum  of  $6,200,  and  interest  thereon  at  the  rate 
of  seven  per  cent;  that  the  consent  of  (he  Kings  County 
Central  Railroad  Company  to  the  payment  by  the  defendant 
of  the  promissory  note  mentioned  had  been  duly  obtained,  of 
which  the  defendant  had  notice,  that  the  plaintiff  has  duly 
demanded  of  the  defendant  payment  of  the  promissory  note, 
and  at  the  same  time  tendered  to  him  the  sixteen  bonds  of 
the  railroad  company  which  had  been  held  by  Foote,  and  by 
him  transferred  to  the  plaintiff,  but  that  the  "defendant 
refused  and  neglected  to  pay  tbe  same,  and  still  refuses  and 
neglects  to  pay  the  same,  although  the  plaintiff  has  at  all 
times  been  and  still  is  ready  and  willing  to  deliver  to  said 
defendant  said  sixteen  bonds  upon  receipt  of  payment  of 
said  note,"  and  the  plaintiff  demanded  judgment  against  the 
defendant  for  the  sum  of  $6,000  and  interest  from  August 
30, 1878,  besides  costs  of  the  action. 

To  this  complaint  the  defendant  demurred  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled  at  Special  Term  upon 
the  ground  that  the  complaint  stated  a  good  cause  of  action  to 
enforce  a  trust  and  for  an  accounting  by  the  trustee.  From 
the  judgment  overruling  the  demurrer  the  defendant  appealed 
to  the  General  Term  of  the  Supreme  Court,  where  that  judg- 
ment was  reversed,  as  appears  from  the  opinion  there  pro- 
nounced, upon  the  ground  that  the  agreement  mentioned  in 
the  complaint  did  not  create  a  trust ;  that  the  plaintiff  seeking 
to  enforce  payment  of  the  note  occupied  simply  the  position 
of  an  assignee  from  Foote ;  that  Foote,  if  he  had  continued  to 
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own  the  note,  could  not  have  enforced  payment  under  the 
agreement  made  by  the  plaintiflE  with  the  defendant  because 
at  the  time  of  that  agreement  he  did  not  hold  any  claim 
against  the  plaintiff,  and  the  plaintiff  was  not  indebted  to  Inm 
or  under  any  obligation  to  him-  Upon  the  decision  of  the 
General  Term,  judgment  absolute  was  rendered  against  the 
plaintiff  dismissing  his  complaint  with  costs. 

J,  W.  Gilbert  for  appellant.  The  avennents  of  the  com- 
plaint are  sufficient  to  show  that  plaintiff  is  the  real  beneficiary 
and  is  entitled  to  have  the  trust  enforced.  {Barry  v  .Lamfpertj 
98  N.  Y.  300,  306,  307;  Oilman  v.  McArdie,  id.  451; 
jUarti7i  V.  lunlr^  id.  75 ;  Day  v.  Both,  18  id.  448 ;  Wright 
V.  Douglas,  3  Seld.  564 ;  Young  v.  Young,  80  N.  Y.  438 ;  Hill 
on  Trusts,  63-71 ;  Perry  on  Trusts,  95  ;  Pomeroy's  Eq.  Jur., 
§§  997,  998,  999.)  It  was  not  necessary  to  make  the  other 
cestuis  que  trust  parties  to  the  action  as  the  amount  to  be  paid 
to  the  plaintiff  was  fixed  by  the  contract  by  which  the  trust 
was  created,  and  was  to  be  paid  primarily.  {Oer.  MuL  Ins, 
Co.  V.  Benson,  5  Duer,  168,  176;  Penman  v.  Slocum, 
41  N.  Y.  53.)  The  defendant  is  liable  to  account  for  the  pro- 
ceeds of  the  sale  of  Litchfield's  property.  {Manton  v.  Gould, 
69  N.  Y.  220;  Belknap  v.  Bender,  75  id.  446.)  It  is  not 
sufficient  to  show  that  the  particular  cause  of  action  indicated 
by  the  prayer  for  relief,  or  otherwise,  is  not  supported  by  the 
facts  averred.  If  those  facts  show  that  the  plaintiff  is  entitled 
to  any  relief  the  court  can  adapt  the  relief  to  the  case,  and 
the  demurrer  must  be  overruled.  (Code  Civ.  Pro.,  §  1207; 
Bale  v.  Omxiha  Nat.  Bk.,  49  N.  Y.  626-637;  WUliamsY. 
Slote,  70  id.  601,  602;  Mackey  v.  Auer,  8  Hun,  180,  182.) 
The  facts  averred  bring  the  case  within  the  principle  that 
where  one  person,  for  a  valuable  consideration,  makes  a  promise 
to  another,  for  the  benefit  of  a  third  person,  that  third  person 
may  maintain  an  action  to  enforce  the  promise.  (Code  of  Civ. 
Pro.,  §  449 ;  HubbeHZ  v.  McUeniy,  53  N.  Y.  98  ;  Lawrence 
V.  Fox,  20  id.  268;  Burr  v.  Beers,  24  id.  178;  Ricard  v. 
Sanderson,  41  id.  179 ;  Thorpe  v.  Keokuk  G.  Co.,  48  id.  253; 
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Clajffin  y.  Ostram,  54  id.  5S1,  58:t ;  Glen  v.  Hope  L  Co.,  58 
id.  379,  381 ;  AmoU  v.  NicolU,  61  id.  117 ;  Belknap  v. 
Bender,  75  id.  446  ;  Todd  v  Weher,  95  id.  181,  193.)  The 
executor  should  be  permitted  to  8ue  in  the  first  instance, 
instead  of  being  compelled  to  enforce  his  claim  tlirough  the 
intervention  of  the  plaintiff  in  his  private  and  unofficial 
capacity.  {Bright  v.  Currie,  5  Sand.  433 ;  NicolU  v.  Hall,  7 
Hun,  580  ;  Merritt  v.  Seaman,  6  N.  Y.  168.)  The  transfer  of 
the  note  to  the  executor  made  him  the  beneficiary,  the  defend- 
ant's undertaking  being  to  pay  the  debt  and  not  a  particular 
person.  {Costar  v.  Mayor,  etc.,  43  N.  Y.  399,  411 ;  Little 
V.  Banks,  85  id.  258,  263;  Barlow  v.  Myers,  64  id.  41; 
Simpson  V.  Brown,  68  id.  360 ;  Oer.  Nal.  Bk.  v.  Taaks,  31 
Hun,  260,261.) 

Benj,  F,  Tracy  for  respondent.  By  the  agreement  annexed 
to  the  complaint  Flint  became  tii3  absolute  owner  of  the 
property  transferred  to  him  by  Litchfield,  no  trust  in  it 
being  created  in  favor  of  Litchfield  or  any  one  else.  (  Young 
V.  Young,  80  N.  Y.  438;  2  BurrilPs  L.  Die.  549,  550; 
Andrews  v.  Bihle  Soc,  4  Sandf.  156 ;  Iluiigerford  v.  Cart- 
wright,  13  Hun,  647 )  Flmt's  promise  to  Litchfield  to  pay 
the  debt  of  the  railroad  company  to  Foote  is  a  promise,  that 
cannot  bfe  enforced  by  Foote  or  his  assignee,  Litchfield's 
executor.  {Lawrence  v.  Fox,  20  N.  Y.  268 ;  JEtna  Nai.  Bk 
V.  Fourth  Nat  Bk.,  46  id.  92 ;  Throop  v.  Keokuk  Coal  Co^ 
48  id.  257 ;  Gamsey  v.  Rogers,  47  id.  233,  240 ;  BuH  v. 
•  Beers,  24  id.  178 ;  King  v  Whatley,  10  Paige,  465 ;  Merrill 
v.  Green,  55  N.  Y.  270;  Vroom^n  v.  Turner,  69  id.  284; 
Turk  V.  liidge,  41  id.  201 ;  Cushman  v.  Henry,  12  J.  &  S. 
97;  Pardee  Y.  Treat,  82  N.  Y.  385,  392;  Seward  v.  Hunt- 
ington, 94  id.  104.)  The  defendant  by  demurring  did  not 
admit  the  allegations  in  the  complaint  concerning  the  purpose 
and  effect  of  the  agreement  annexed  thereto.  {Bogardus  v 
N.  Y.  L  Co.,  101  N.  Y.  337.) 

EiLBL,  J.  We  are  of  opinion  that  the  compiamt  states  a 
good  cause  of  action  and  that  the  demurrer  was  not,  therefore, 
well  taken. 
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While  the  note  mentioned  in  the  complaint  contains  a 
promise  to  pay  E.  B.  Litchfield,  ^'execntor  of  the  estate  of 
H.  Maria  Litchfield,  deceased,"  the  words  quoted  are  mere 
descriptio  persona.  There  is  nothing  in  the  complaint  show- 
ing that  the  loan  was  made  by  him  as  executor  and  in  no  other 
capacity;  and  upon  the  facts  alleged  in  the  complaint,  if 
Litchfield  had  desired  to  commence  suit  directly  upon  the 
note  against  the  maker  thereof,  he  would  hare  been  obliged 
to  commence  it  in  his  individual  name,  and  in  that  capacit}' 
he  could  have  recovered.     (Peck  v.  MaUamSj  10  N.  Y.  509  ) 

So,  too,  although  in  the  title  of  this  action,  after  the  word 
Litchfield,  the  words  ^^  executors  of  the  last  will  and  testament 
of  H.  Maria  Litchfield,  deceased,"  appear,  yet  the  action  is 
the  individual  action  of  Electus  6.  Litchfield.  The  whole 
body  of  the  complaint  shows  an  action  in  his  favor  to  enforce 
an  agreement  made  by  him  individually  with  the  defendant 
for  the  payment  of  the  note  given  to  and  held  by  him  indi- 
vidually. In  such  a  case  when  the  complaint  shows  a  cause 
of  action  in  favor  of  the  plaintiff,  not  in  Iiis  representative 
but  in  his  individual  character,  the  descriptive  words  may  be 
rejected,  leaving  the  action  to  stand  as  one  in  the  individual 
capacity  of  the  plaintiff.  {Merritt  v.  Seaman^  6  N.  Y.  168 ; 
StilweU  V.  Carpenter^  62  id.  639 ;  Beers  v.  Shannon.  73  id. 
292 ;  Thompson  v.  Whitmarshy  100  id.  35.) 

We  agree  with  the  General-  Term  that  this  is  not  an  action 
to  enforce  a  trust,  but  simply  to  enforce  the  agreement  of  the 
defendant  to  pay  the  note  held  by  the  plaintiff  which  is  set 
out  in  the  complaint.  It  is  quite  clear  that  under  the 
authority  of  Lawrence  v.  Fox  (20  N,  Y.  268) ;  Barlow  v, 
Myers  (64  id,  41) ;  Vroonian  v.  Turner  (69  id.  280),  and 
other  like  cases.  Foote,  if  he  had  continued  to  hold  the  note, 
could,  upon  the  facts  alleged  in  the  complaint,  have  com- 
pelled its  payment  by  the  defendant.  His  agreement  to  pay 
the  note  to  Foote  was  founded  upon  an  ample  consideration 
passing  to  him  from  the  plaintiff.  At  the  same  time  the 
plaintiff  was  under  a  legal  obligation  or  duty  to  Foote  by 
virtue  of  his  indorsement  upon  the  note  which  he  had  trans- 
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fcrred  to  him,  and  his  iuterest  and  obUgatioD  couscqaent  upou 
Lis  iudorseiiient  bring  the  case  precisely  within  the  rule  laid 
down  in  Vrooman  v.  Turner  {supra),  in  the  following  language : 
*'  A  legal  obligation  or  duty  of  the  promisee  to  him  (the  third 
party)  will  so  connect  him  with  the  transaction  as  to  be  a 
substitute  for  any  privity  with  the  promisor,  or  the  considera- 
tion of  the  promise,  the  obUgation  ot  the  promisee  furnishing 
an  evidence  of  the  intent  of  tihe  latter  to  benefit  him,  and 
creating  a  privity  by  substitution  with  the  promisor." 

It  is  true  that  the  complaint  does  not  very  distinctly  aver 
the  indorsement  by  the  plamtiflF  of  the  note,  which  was  held 
by  Foote  at  the  date  of  the  agreement.  But  the  note  was 
payable  to  plaintiff's  order,  and  the  complaint  alleges  that  it 
was  transferred  to  Foote,  which,  in  the  case  of  such  a  note, 
would  imply  its  indorsement ;  it  avers  that  payment  of  the 
note  was  demanded,  and  that  it  was  protested  for  non-payment, 
and  that  notice  of  protest  was  duly  served  upon  plaintiff.  It 
is  also  alleged  that  the  agreement  was  entered  into  for  the 
purpose,  among  other  things,  of  making  certain  provision  for 
the  payment  of  the  note  and  the  indebtedness  of  the  Kings 
County  Central  Railroad  Company  evidenced  thereby,  and  of 
indemnifying  the  plaintiff,  as  executor,  from  liability  thereon. 
From  all  this  language  we  think  it  can  be  inferred  that  the 
plaintiff  was  the  indorser  of  the  note  while  it  was  in  the  hands 
of  Foote;  and,  therefore,  the  promise  of  the  defendant 
became  available  to  Foote,  and  the  assignment  and  transfer 
of  the  note  to  the  plaintiff  enabled  him  as  such  assignee, 
standing  in  the  shoes  of  Foote,  to  enforce  the  agreement. 

But  even  if  this  were  not  so  the  conclusion  would  still  be 
reached  that  the  plaintiff  could  enforce  payment  of  the  note. 
The  defendant  promised  to  pay  this  note  upon  ample  con- 
sideration furnished  by  the  plaintiff  He  thus  became  bound 
to  some  one  to  pay  it.  If  he  did  not  become  bound  to 
Foote,  he  certainly  did  to  the  plaintiff,  and  lie  having 
become  possessed  of  the  note  can,  not  simply  as  assignee  of 
Foote,  but  as  a  party  to  the  agreement,  enforce  payment  of 
the  note.    He  holds  not  only  all  the  rights,  if  any,  Foote 
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had  under  that  agreement,  bnt  all  the  rights  which  he 
had  thereunder  as  a  party  thereto,  and  there  can  be  no  doubt 
that  he  is  in  a  position  to  enforce  the  promise  the  defendant 
made  to  him  to  pay  the  note. 

Therefore^  the  plaintiflE  having  become  owner  and  holder 
of  the  note,  having  procured  the  consent  of  the  Kings  County 
Central  Railroad  Company  to  its  payment  by  the  defendant, 
and  having  tendered  to  him  the  sixteen  bonds  to  which  he 
was  entitled  under  the  agreement,  and  the  enterprise  men- 
tioned in  the  agreement  having  been  closed  up  and  terminated, 
the  defendant  having  ample  funds  for  the  payment  of  the 
note,  we  see  no  reason  to  doubt  that  the  complaint  sets  forth 
a  sufficient  cause  of  action  and  that  the  demurrer  should  not 
have  been  sustained. 

The  judgment  of  the  General  Term,  should,  therefore, 
be  reversed,  and  that  of  the  Special  Term  overruling  the 
demurrer  affirmed ;  and  the  defendant  should  have  leave  to 
withdraw  his  demurrer  and  serve  an  answer  within  thirty 
days  upon  payment  to  the  plaintiff  of  all  the  the  costs  since 
the  service  of  the  demui:rer. 

All  concur. 

Judgment  accordingly. 


Stephen  "W".  Monk,  Respondent,  v.  The   Town  of  New 
Utrecht,  Appellant 

It  is  within  the  discretion  of  commissioners  of  highways  of  a  to^rn,  where 
they  have  not  sufficient  funds  in  their  hands  to  make  all  needed  repairs, 
to  apply  the  funds  in  making  SHch  repairs  as  in  tlieir  Judgment  are 

most  urgently  needed,  and  they  are  not  responsible  for  an  error  in 

Iaa    99.0  Judgment  in  doing  so. 

Under  the  provisions  of  the  statute  prescribing  the  method  of  laying  out 
highways  in  the  towns  of  the  county  of  K.  (Chap.  670,  Laws  of 
1869),  and  in  compliance  with  the  provisions  of  the  act  of  1878  (Chap. 
864,  Laws  of  1878),  directing  the  commissioners  appointed  by  the  former 
act  to  lay  out  *  Eighty-sixth  street,"  said  street  was  laid  out  and  con- 
airuclcd  in  accordance  with  the  plan  laid  do^m  by  the  conunissionert. 
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The  street  was  graded  up  in  one  place  about  thirty  feet  above  the 
adjoining  land.  No  provision  was  made  in  the  plan  for  a  railing  or 
fence  on  the  outer  lines  of  the  road  at  the  top  of  the  bank.  The  com- 
missioners of  highways  of  the  town  of  N.  U.  (defendant),  upon  whom 
is  imposed  the  duty  of  keeping  that  portion  of  the  street  in  their  town, 
when  completed,  in  repair,  kept  the  roadway  in  repair  and  in  so  doing 
expended  all  the  moneys  in  their  hands.  In  an  action  under  the 
act  of  1881  (Chap.  700,  Laws  of  1881),  making  towns  liable  in  certain 
cases  for  injuries  caused  by  a  defective  highway,  ^  recover  damages 
for  injuries  alleged  to  have  been  sustained  by  reason  of  negligence 
on  the  part  of  the  commissioners  in  not  erecting  some  barrier  at  the 
top  of  the  bank.  Held:  First,  The  omission  was  not  a  defect  in  the 
highway.  Second.  Conceding  it  to  have  been  such,  as  the  commissioners 
of  highways  had  expended  the  moneys  in  making  other  repairs  they 
deemed  more  urgent,  the  town  was  not  liable.  Third.  The  defect  if 
any,  was  in  the  plan  and  was  not  chargeable  to  the  officers  of  the  town. 
The  street  was  laid  out  with  a  roadbed  sixty  feet  wide,  in  the  center  of 
which  was  a  street  car  track;  on  each  side  was  a  sidewalk  eleven  feet 
wide,  raised  about  a  foot  above  the  level  of  the  road,  bordered  near  the 
gutter  with  a  row  of  trees.  Plaintiff,  who  had  been  drinking  heavily, 
was  placed  in  the  center  of  the  road,  on  a  clear  starlit  night,  with 
directions  to  follow  the  car  track  to  his  place  of  destination.  He 
wandered  off  the  road  and  fell  down  the  bank.  Hdd,  that  he  was 
chargeable  with  contributory  negligence. 

(Submitted  February  8,  1887 ;  decided  March  1,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  18,  1885,  which  reversed  a 
judgment  entered  upon  an  order  in  favor  of  defendant,  dis- 
missing the  compkint  after  verdict,  and  which  directed  a 
judgment  in  favor  of  plaintiff  on  the  verdict. 

This  action  was  brought  under  chapter  700,  Laws  of  1881, 
to  recover  damages  for  personal  injuries  received  in  falling 
down  an  embankment  of  Eighty-sixth  street,  in  the  town  of 
New  Utrecht,  which  the  complaint  alleged  had  been  negligently 
left  by  the  commissioners  of  the  town  without  a  fence  or 
railing. 

The  material  facts  are  stated  in  the  opinion. 

Wm.  Sullivan  for  appellant.     A  municipality,  by  virtue  of 
its  general  obligation  to  keep  in  repair  all  the  public  improve- 
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rnents  within  its  territorial  jurisdiction,  is  not  bound,  although 
its  streets  may,  in  fact,  be  dangerous,  either  to  remedy  the 
defect  inherent  in  the  plan  itself,  or  guard  the  trav^eling  public 
against  accidents  from  such  defect.  {City  of  Detroit  v, 
Buckinan,  22  Am.  R.,  507  [34  Mich.  125] ;  City  of  Landng 
V.  Toolan,  id.  510  [37  Mich.  152] ;  IJrqvhaH  v.  City  of 
Ogdemhurg^  91  N.  Y.  67,  71 ;  Conrad  v.  Trustees  of  Ithtioa^ 
16  id.  158;  Weet  v.  Trustees  of  Brockpart,  id.  161,  173; 
Laws  of  1869,  chap.  670 ;  Laws  of  1873,  chap.  364,  §§  1,  2, 
5,  9 ;  Dillon  on  Munic.  Corp.  [3d  ed.],  §  974 ;  Maximilian 
V.  Mayor,  etc.,  62  N.  Y.  160  ;  Tone  y.  Mayor,  etc.,  70  id.  158, 
165,  166 ;  Ham  v.  Mayor,  etc.,  id.  459 :  N.  T.  cfe  B.  S.  M. 
dk  L.  Co.  V.  City  of  Brooklyn,  71  id.  530 ;  Terhune  v. 
Mayor,  etc.,  88  id.'  248,  251 ;  Bamher  v.  City  of  Rochester, 
26  Ilun,  587.)  In  this  State  the  liability  of  towns  in  respect 
of  their  highways,  under  chapter  700,  Laws  of  1881,  is  pros- 
pective and  only  co-extensive  with  that  of  highway  commis- 
sioners. {Fraser  v.  Town  of  Tompkins,  30  Hun,  168; 
Eodeigh  v.  Town  of  Ronesfield,  34  id.  140 ;  Shepherd  v. 
Lincoln,  17  Wend.  250  ;  People  v.  Adsit,  2  Hill,  619 ;  Smith 
V.  Wright.,  27  Barb.  622,  631,  632;  Williams  v.  ICast  India 
Co.,  3  East.  192.)  The  highway  commissioners  could  not 
have  procured  any  more  money  than  they  received,  nor  could 
they  provide  themselves  with  any  other  means.  {Baker  t. 
Loomis,  6  Hill,  463 ;  People  ex  rel.  Eoerett  v.  B^d  of  Suprs, 
93  K  Y.  397;  Laws  of  1869,  chap.  800,  §  6.)  Under  the 
circumstances  the  selection  of  the  places  to  be  repaired  or 
fenced  was  necessarily  referred  to  the  discretion  of  the  high- 
way commissioners.  {Garlinghouse  v.  Jacobs,  29  N.  Y.  297, 
308,  312,  313,  314 ;  ITover  v.  Barkhoof,  44  id.  1 19,  120.)  A 
public  officer  is  not  liable  in  a  civil  action,  nor  can  he  be 
reached  by  mandamus  for  an  abuse  or  improper  exercise  of 
discretion  in  the  discharge  of  a  duty  administrative  or  quasi 
judicial  in  its  nature,  no  matter  how  corrupt  or  sinister  his 
motive.  The  only  remedy  is  by  indictment.  (Dillon  on 
Munic.  Corp.  [3d  ed.],  §  949 ;  Wi>lson  v.  Mayor,  etc.,  1  Den. 
695,  599,  600;   Weaver  v.  Devendorf  3  id.  117,  120,  121; 


1887.1  Monk  v.  Town  op  Nbw  XJtrbcht.  565 

Opinion  of  the  Court,  per  Ruqbr,  Ch.  J. 


Vatl  V,  Ou}€nj  19  Barb.  22 ;  Barhyte  v.  Shepherd,  35  N.  Y. 
238 ;  People  ex  rel,  Francis  v.  Common  Councif^  78  id.  83 ; 
A  li.  G.  L  Co.,  v.  Donihelly,  25  Hun,  614 ;  93  N.  Y.  557 ; 
Cain  V.  City  of  Syracuse^  95  id.  83.) 

A.  Simla,  Jr.,  for  respoudent.  It  was  the  duty  of  the 
highway  commissioners  of  the  town  to  keep  the  high- 
ways thereof  in  repair,  and  the  town  is  made  liable  for  all 
damages  to  person  or  property  by  reason  of  defective  high- 
ways. (Laws  of  ISSl,  chap.  700;  Hyatt  v.  Trustees  of 
Handout,  U  Barb.  385;  61  K  Y.  509;  51  id.  513  ;  Iii?ig  v. 
City  of  Cohoes,  77  id.  83;  Gillespie  v.  Newhurgh^  54  id. 
468;  S.  &c  R.  on  Negligence,  §  39;  Iluhbell  v.- City  oj 
Tonkers,  35  Hun.  349.)  The  duty  to  keep  the  highway  in 
repair  is  ministerial,  and  for  a  negligent  omission  to  perform 
this  diity,  an  action  lies  by  the  party  injured.  {Hines  v. 
City  of  Lockport,  50  N  Y.  238;  Warren  v.  Clemmt,  24 
Hun,  474.)  The  commissioners  of  highways  should  be  held 
liable  for  a  neglect  of  duty  as  they  have  ample  funds  in  their 
hands,  and  the  injury  to  an  individual  occurs  from  their 
wrongful  omission  to  use  them,  though  they  may  not  always 
have  such  funds.  {Robinson  v.  Chainberlain,  34  N.  Y.  395  ; 
Hover  V.  Barkhoof,  44  id.  113  ;  Olmstead  v.  Dennis,  77  id. 
3S2.)  When  improvements  have  been  made  to  a  street,  the 
duty  of  keeping  it  in  repair  so  as  to  prevent  its  being 
dangerous  to  the  public  is  ministerial,  and  for  a  negligent 
omission  to  perform  it  an  action  by  the  party  injured  will 
lie.  {Hine>s  v.  Lockport,  50  N.  Y,  236 ;  Urquhart  v. 
Ogdensburgh,  91  id.  71 ;  UubbeU  v.  Tonkers,  33  Hun,  349.) 

KuoRR,  Ch.  J.  Tliis  action  was  brought  to  recover  dam- 
ages occasioned  to  the  plaintiff,  by  falling  down  a  slope  or 
declivity,  adjoining  the  road  known  as  Eighty-sixth  street,  in 
the  town  of  New  Utrecht,  Kings  county. 

This  slope  descended  from  the  northerly  exterior  line  of 
the  sidewalk  thirty  feet,  at  an  angle  of  about  thirty  degrees, 
and  was  intercepted  near  the  middle,  by  a  fence  running 
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parallel  with  the  road.  The  road  was  built  about  the  jear 
1874,  and  was  laid  ont  with  a  roadbed  sixty  feet  wide^  flanked 
on  either  side  by  sidewalks  eleven  feet  wide,  raised  about  one 
foot  above  the  level  of  the  road,  and  bordered  near  the  gattcrs 
with  rows  of  trees.  It  was  located  partly  in  the  town  of  Now 
Utrecht,  and  partly  in  Gravesend,  and  extended  from  the 
village  of  Bath  to  Fort  Hamilton,  both  lying  on  or  near  the 
seashore,  about  two  miles  apart. 

The  accident  occurred  about  ten  o'clock  in  the  evening,  at 
a  point  nearly  half  way  between  the  two  villages  ;  the  plaintiff 
walking  off  the  sidewalk  and  rolling  down  the  embankment 
on  the  north  side  of  the  road,  whereby  he  sustained  bodily 
injuries. 

The  negligence  complained  of  was  the  omission  of  the 
defendant  to  erect  a  railing  or  fence  at  the  top  ot  the  bank 
sufficient  to  prevent  persons  using  the  highway  from  walking 
or  falling  down  the  declivity. 

We  are  of  the  opinion  that  the  town  owed  no  duty  to  the 
traveling  public  to  ei"ect  such  fence,  and  that  it  was  tot  neg- 
ligence on  its  part,  or  that  of  its  highway  commissioners,  to 
omit  to  do  so. 

The  alleged  defect  was  incident  to  the  plan  of  the  road  and 
was  created  by  the  elevation  of  the  road  above  the  level  of  the 
adjacent  land.  Such  irregularities  are  not  at  all  uncommon  in 
rural  highways,  and  are  not  supposed  to  present  any  danger  to 
the  traveling  public,  when  using  ordmary  care  in  the  use  of 
the  road.  The  town  had  furnished  a  safe  and  sufficient  road- 
way of  unusual  width,  whose  boundaries  were  indicated  on 
either  side  by  a  gutter  and  elevated  sidewalk,  bordered  by 
To\rs  of  trees;  and  was  under  no  obligation  to  erect  barriers 
to  prevent  travelers  from  wandering  into  the  adjoining  fields. 
No  possible  difficulty  existed  in  this  case  to  prevent  a  traveler 
from  following  either  the  road  or  sidewalk  by  marks  which 
could  both  bo  seen  and  felt,  and  it  would  be  imposing  a  burden 
beyond  all  precedent  to  require  a  town  to  remove  irregularities 
in  the  surface  of  the  land,  outside  of  the  road,  for  fear  that  some 
traveler  might  wander  tliere  and  thus  sustain  injury. 
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Neither  at  comraon  law  nor  by  the  statute  were  towns  under 
any  legal  hability  to  respond  in  damages,  even  to  persons 
injured  by  defects  in  the  highways,  until  after  the  enactment 
of  chapter  700  of  the  Laws  of  1881. 

A  manifest  difference  in  this  respect,  arising  out  of  charter 
provisions,  and  the  obvious  requirements  of  the  situation,  exists 
between  village  and  municipal  corporations,  and  country  towns, 
in  respect  to  such  obligations.  {Hyatt  v.  Trustees  of  Rondout^ 
44  Barb  385.)  It  was  held  in  People  ex  rel.  Van  Keui^en  v. 
Bd  of  Town  Audttm^s  (74  N.  Y.  310)  that  "  under  oui  system 
no  corporate  duty  is  imposed  upon  towns  in  respect  to  the  care, 
superintendence  or  regulation  of  highways  within  their  limits.'^ 
"  Commissioners  of  highways  have  by  the  statute  the  care  and 
supenntendenco  of  highways,'  and  "  they  are  responsible  in  a 
civil  action  for  any  injury  resulting  from  their  neficlect  to 
repair  a  highway  (if  provided  with  moans  for  that  purpose), 
whereby  an  individual  sustains  damages.'' 

On  the  other  hand,  the  town  in  its  corporate  character  has 
no  control  over  the  highways.  It  cannot  lay  out  a  highway  or 
discontinue  one.  It  is  not  liable  for  failure  to  keep  highways 
in  repair,  and  has  but  limited  corporate  duties  to  perform  in 
respect  thereto.  {People  ex  rel.  Everett  v.  Bd.  of  Sup'rs^  93 
K  Y.  397.) 

By  the  act  of  1881,  however,  it  was  provided  that  towns 
should  thereafter  be  liable  for  such  injuries  in  cases  where 
the  "commissioner  or  commissioners  of  highwayp  of  said 
towns  are  now  by  law  liable  therefor."  It  is  seen  that  the 
liability  of  the  towns,  is  thus  made  co-extensive  with  that  of 
commissioners  of  highways  in  towns, 

No  absolute  liability  for  such  injuries  was  ever  imposed  by 
law  upon  such  officers,  but  only  a  limited  responsibility  aris- 
ing out  of  their  negligence,  to  the  extent  only,  that  they  were 
possessed  of,  or  had  power  to  obtain  means  to  make  necessary 
repairs.  {Sines  v.  Citj/  of  Zookportj  50  N.  Y.  236 ;  Hover 
V.  Barhhoofi^  id.  113.) 

It  does  not  affirmatively  appear  in  what  manner  the  com- 
missioners of  the  town  of  New  Utrecht  were  supplied  with 
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funds  for  the  repair  of  ite  roads  and  bridges,  but  it  is  shown 
by  the  evidence  of  one  of  its  commissioners  that  Ije  received 
$2,500  during  the  year  1882  for  such  purposes.  It  was  testi- 
fied to,  that  such  sum  was  all  expended  in  that  year  for  the 
ordinary  repairs  of  the  roads  and  bridges,  and  was  not 
entirely  sufficient  for  that  purpose. 

The  proof  showed  that  from  sixty-five  to  seventy  miles  of 
road  were  within  the  jurisdiction  of  the  commissioners  and 
required  care,  expense  and  repair,  and,  to  have  guarded  the 
several  places  along  said  roads,  where  banks  or  declivities 
existed,  would  have  required  the  erection  of  two  or  three  miles 
of  barriers,  in  addition  to  the  expense  for  the  legitimate  repair  of 
the  roadbeds.  Under  such  circumstances  it  was  confided  to  the 
discretion  of  the  commissioners  to  apply  the  funds  in  their 
hands  in  making  such  repairs,  as  in  their  judgment  were  most 
urgently  needed,  and  they  were  not  responsible  for  an  error 
of  judgment  in  doing  so.  {Oarlinghouae  v.  Jacobs,  29  N.  Y. 
297  i  ITover  v.  Barkhoof,  44  id.  118.) 

It  was  therefore  error  for  the  oourt  below  to  charge  the 
jury  that  if  they  found  '^  tliat  the  great  necessity  was  to  keep 
the  actual  bed  of  the  roadway  safe,  they  were  right  in  spend- 
ing it  In  that  way.  But  if  you  say  it  was  of  more  importance 
to  guard  this  highway  then  they  were  wrong." 

The  direct  eltect  of  this  instruction  was  to  authorize  the 
jury  to  find  tlie  defendant  liable  for  an  error  in  judgment  on 
the  part  of  its  highway  commissioners,  in  a  case  where  they 
were  unable  from  want  of  means,  to  repair  all  of  the  defec- 
tive  places,  in  the  highways  of  the  town. 

There  was  not  the  slightest  evidence  in  the  case  as  to  the 
respective  needs  of  the  various  places  in  the  highways  requir- 
ing repairs,  and  no  ground  exists  upon  the  evidence  for 
imputing  even  an  error  in  judgment  to  them,  in  expending  the 
funds  in  their  hands. 

The  exception  to  the  charge  was  well  taken. 

"We  are  also  of  the  opinion  that  under  the  method  m  force 
for  laying  out  and  building  public  roads  in  the  county  of 
Kings,  the  defect,  ii  any,  in  the  ro^d  in  question  arose  from 
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an  error  in  the  plan  of  the  road,  and  was  not  chargeable  to 
the  officers  of  the  town. 

It  is  provided  by  chapter  670  of  the  Laws  of  1869,  that 
roads  and  streets  in  the  towns  of  Kings  county  shall  be  made 
by  certain  commissioners,  consisting  of  the  respective  super- 
visors of  the  towns  of  New  Lots,  Flatbush,  Flatlands,  New 
Utrecht  and  Gravesend,  and  the  chairman  of  the  board  of 
supervisors  of-  Kings  county.  They  are  to  have  exclusive 
power  to  lay  out  such  streets,  avenues  and  public  places,  of 
such  width,  extent  and  direction  as  they  shall  decide,  and 
after  the  adoption  of  such  permanent  plan,  no  street  or  avenue 
shall  be  laid  out  in  such  towns,  except  in  accordance  with 
said  plan,  and  all  streets  or  avenues  afterwards  opened,  shall 
be  made  to  conform  to  such  permanent  plan,  and  the  lines 
thereof.  Such  plan  is  required  to  be  filed  in  the  clerk's 
office  of  the  county.  By  chapter  864  of  the  Laws  of  1873, 
these  commissioners  were  directed  to  lay  out  and  place  upon 
their  map  Eighty-sixth  street,  in  accordance  with  certain  con-> 
ditions  therein  specified  for  its  direction  and  location,  and 
this  street  was  afterwards  laid  out  and  entered  by  said  com- 
missioners in  conformity  thereto. 

It  was  further  provided  in  the  same  act  that,  upon  the  appli- 
cation of  any  freeholder  whose  land  should  be  taken  for  such 
road,  the  County  Court  of  Kings  county,  or  a  Special  Term 
of  the  Supreme  Court  therein,  should  appoint  three  free- 
holders of  New  Utrecht  and  Gravesend  to  appraise  and  award 
damages  to  the  several  persons  whose  land  was  required  for 
such  road,  and  should  also  assess  such  persons  and  all  others 
owning  land  within  one  hundred  feet  on  either  side  of  such 
road,  for  the  aggregate  amount  of  such  awards  and  the 
expense  of  making  such  awards  and  assessments.  Appro- 
priate provisions  were  also  made  to  enforce  and  collect  such 
assessments  and  awards.  Upon  the  confirmation  of  the  report 
of  such  commissioners  by  the  court,  it  was  further  provided 
that  three  other  commissioners  should  be  appointed  by  the 
said  courts,  or  one  of  them,  in  the  same  manner  as  the  pravious 
commissioners  had  been  appointed,  to  regulate  and  grade  for 
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public  travel  such  street,  and  to  plant  trees  along  the  side- 
walks, and  erect  suitable  signs  with  the  names  of  any  intersect- 
ing streets  or  avenues  thereon,  and  assess  the  expense  thereof 
upon  the  premises  lying  on  either  side  of  said  street  within 
one  hundred  feet  thereof. 

After  the  grading  of  said  street  should  be  completed,  it 
was  provided  that  the  owners  of  the  adjoining  premises  on 
either  side  might  fence  their  lots  along  the  street,  and  it  was 
then  further  enacted  that  the  said  street  so  "  laid  out  and 
mapped  should  be  a  public  highway  and  the  portions  thereof 
situate  within  the  towns  of  New  Utrecht  and  Gravesend, 
shall  be  kept  in  repair  by  the  commissioners  of  highways  of 
those  towns  respectively." 

We  have  thus  stated  all  of  the  statutory  provisions  apply- 
ing to  the  subject  upon  which  the  defendant's  liability,  if  any, 
must  be  predicated. 

No  complaint  is  made  that  the  commissioners  of  highways 
of  the  defendant,  have  not  kept  the  road-bed  and  sidewalks  of 
Eighty-sixth  street  in  perfect  repair  since  they  came  under 
their  charge,  or  that  the  road  was  not  constructed  in  every 
respect,  according  to  the  plan  laid  down  by  the  commissioners 
charged  with  the  duty  of  making  it. 

The  charge  is  that  a  grade  laid  out  and  designed  by  the 
street  plan  outside  of  the  roadway,  and  not  apparently  dan- 
gerous to  persons  traveling  thereon,  was  not  rendered  inacces- 
sible to  pei*sons  from  the  sidewalk,  by  a  fence  or  railing. 

We  are  unable  to  see  any  duty  resting  upon  the  town  to 
make  such  fence.  The  entire  duty  of  laying  out,  construct- 
ing and  grading  this  road,  as  a  finished  highway  was  expressly 
imposed  upon  the  commissioners  named  in  the  statutes,  and 
no  duty,  except  that  of  keeping  the  street  when  completed  in 
repair,  was  confided  to,  or  imposed  upon  the  town  authorities. 

The  statutory  commissioners  were  clothed  with  power  and 
funds  to  make  a  safe  and  complete  roadway,  finished  in  all 
respects,  and  they  undoubtedly  supposed  they  had  done  so 
when  they  turned  it  over  to  the  town. 

All  questions  as  to  the  feasibility  and  safety  of  the  route 
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selected,  and  of  the  security  of  the  plan  of  structure  to  be  ^ 
adopted,  were  devolved  by  statute  upon  the  commissioners 
charged  with  the  work  of  making  such  plans,  and  the  duty  of 
determining  these  questions  was  clearly  judicial  in  its  nature, 
dependent  upon  the  judgment  and  discretion  of  the  body 
authorized  to  perform  it. 

The  commissioners  were  called  upon,  in  constructing  a  plan, 
to  decide  upon  the  safety  of  the  route  adopted,  and  the  dangers 
thereby  to  be  encountered,  and  if  safeguards  were  necessary 
to  protect  travelers  in  passing  dangerous  places,  to  provide 
them,  and  if  they  failed  to  do  so  it  constituted  simply  a  defect 
in  the  plan  of  the  work  arising  from  an  error  in  judgment  as 
to  its  necessities.  For  such  errors  it  is  well  settled  that  no 
liability  arises.  (  Urquhart  v.  Oity  of  Ogdenahurg^  91  N.  Y. 
67,  5.  a,  97,238.) 

We  also  think  that  the  order  of  the  trial  judge  granting  a 
nonsuit  was  supported,  by  the  lack  of  proof  showing  the 
plaintiflE  free  from  contributory  negligence. 

The  evidence  showed  him  to  be  the  inmate  of  an  inebriate 
asylum,  and  that  on  the  day  of  the  accident  he  had  leave  of 
absence  for  a  day,  under  a  pledge  that  he  would  abstain  from 
intoxicating  drinks  during  that  time.  Although  he  denies 
that  he  became  intoxicated,  he  admits  that  he  spent  the  entire 
day  in  going  from  one  saloon  or  tavern  to  another,  taking  beer 
and  other  refreshments  at  each.  He  is  described  by  every 
disinterested  witness  in  the  case  as  much  intoxicated. 

When  the  circumstances  of  the  accident  are  considered  it  is 
rendered  quite  clear  that  it  could  have  happened  only  by  gross 
carelessness.  It  occurred  on  a  clear  starlit  night  soon  after 
he  had  been  placed  in  the  middle  of  a  straight,  wide  road  upon 
which  there  was  a  street  car  track.  The  road  itself  was 
bordered  by  trees,  gutter  and  a  sidewalk.  He  was  directed  to 
his  destination,  by  a  person  who  had  guided  him  half  of  the 
way,  and  told  to  follow  the  car  track.  Objects  could  be  seen 
plainly  for  two  hundred  feet,  and  no  reasonable  excuse  for  his 
walking  off  this  road  seems  to  exist  except  the  plaintiff's 
intoxicated  condition. 
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We  think  the  order  of  the  General  Term  should  be  reversed 
abd  the  judgment  of  nonsuit  affirmed,  with  costs. 
All  concur. 
Judgment  accordingly. 


The  Silsby  MANUFAcrrriRiNo  Company,   Appellant,  v.  The 
State  of  Nkw  York,  Respondent. 

The  act  of  1818,  incorporating  the  S.  L.  N.  Co  (Chap.  144,  Laws  of 
1818),  gave  to  that  corporation  tiie  right  to  use  only  so  much  of  the 
waters  of  Seneca  river,  for  the  purposes  of  navigation  on  its  canal,  and 
forbade  its  use  by  it  for  any  other  purpose. 

The  State  having  acquired,  under  the  act  of  1825  (Chap.  271,  Laws  of 
1825),  **  the  stock  property  and  privileges  belonging  or  appertaining  to  " 
said  company,  and  only  that  has  no  authority  to  use  any  more  of  the 
waters  of  said  river  than  are  necessary  for  the  purposes  of  naviga- 
tion, and  has  th"  right  to  use  them  only  for  that  purpose. 

Upon  trial,  before  the  board  of  claims,  of  a  claim  for  an  unlawful  diver- 
sion by  the  State  of  the  waters  of  said  river,  it  appeared  that  on  account 
of  defects  in  the  locks,  gates,  walls,  etc. ,  of  said  canal  more  water  was 
diverted  from  the  river  than  the  superintendent  of  public  works,  in  the 
exercise  of  his  discretion,  required  for  the  nse  of  the  canal  and  more 
than  was  necessary  for  navigation,  and  that  if  said  structures  had  been 
in  a  condition  not  to  leak,  the  claimant,  a  riparian  proprietor  and  mill 
owner  on  the  river,  would  have  had  the  use  of  a  portion  of  the  surplus 
water  so  diverted.  Heldf  that  the  claimant  made  out  a  cose  which  would 
havecreated  a  legal  liability  as  against  an  individual:  and  so.  that  under 
the  act  of  1810  (Chap.  821,  Laws  1870).  he  was  entitled  to  his  damages, 
also,  that  the  State  was  not  the  sole  judge  of  the  necessity  and  of  the 
amount  to  be  taken,  but  it  was  incumbent  upon  it  to  prevent  leakage 
or  other  wastage  to  a  more  than  fair  and  reasonable  extent ;  and  tliat 
a  finding  of  negligence  on  the  part  of  any  officer  of  the  State  was  not 
necessary. 

The  diversion  for  which  the  claim  was  made  was  for  the  years  1882,  1883 
and  1884.  The  claim  was  filed  in  August,  1884.  Rdd,  that  the  statute 
of  limitations  was  not  a  bar  to  the  claims  for  1883  and  1884  ,  that  each 
day  the  unlawful  use  was  continued  a  new  cause  of  action  arose  ;  and 
that,  as  no  recovery  Could  be  had  for  future  damages,  a  failure  to  file  a 
claim  within  the  time  limited  by  the  statute,  after  the  commencement 
cf  the  unlawful  diversion,  had  no  effect  on  the  right-s  of  the  claimant  to 
recover  damages  sustained  withm  the  two  years  limited 

(Argued  February  8,  188?.  decided  March  1.  1887 ) 
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Appeal  from  a  decisiou  of  the  board  of  claims  March  14, 
1886,  awarding  the  claimant  notliing,  on  a  claim  for  damages 
alleged  to  have  been  sustained  by  reason  of  an  unlawful 
diversion  by  the  State  of  the  waters  of  Seneca  river. 

The  material  facts  are  stated  in  the  opinion. 

Theodore  Bacon  for  appellant.  In  the  absence  of  evidence 
to  the  contrary,  the  claimant,  as  riparian  owner,  is  entitled  to 
the  natural  flow  of  water  in  the  Seneca  river  past  its  premises, 
without  interference  from  State,  corporation  or  individual. 
{Chenango  Bridge  Co,  v.  Paige^  83  N.  Y.  178 ;  Smith  v.  City 
of  Rochester^  92  id.  463.)  There  was  no  warrant  for  the 
extensive  invasion  of  the  claimant's  rights,  of  which  it  now 
complains.  (Laws  of  1825,  chap.  271 ;  Laws  of  1813,  chap. 
144.)  The  plaintiff  made  out  a  clear  case,  entitling  him  to  a 
recovery.     {Sijpple  v.  State,  99  N.  Y.  284,  289,  292.) 

Denis  G^Brien^  Attorney  General,  for  respondent.  The 
State  having  permanently  appropriated  the  waters  of  the  Seneca 
river  for  the  use  of  the  Seneca  and  Cayuga  canal,  by  chapter 
271  of  the  Laws  of  1825,  and  also  by  the  resolutions  of  the 
canal  board  and  the  acts  of  the  canal  commissioners,  it  has  a 
superior  right  to  the  claimant  to  the  waters  of  the  river. 
{Bexfordy,  Knight,  11  N".  Y.  308;  Germain  v.  Wagoner, 
1  Bill,  279;  Wagoner  v.  Germain,  7  id.  357;  Varick  v. 
Smith,  5  Paige,  137 ;  People  ex  rel.  Porter  v.  Tompkins,  40 
Hun,  230 ;  Mark  v.  State,  97  N.  Y.  572 ;  1  E.  S.,  [7th  ed.] 
668-672.)  The  State  is  not  liable  for  a  leakage  whi<;h  diminishes 
the  quantity  of  water  which  would  otherwise  escape  over  the 
dam  and  into  the  natural  bed  of  the  stream,  thereby  diminish- 
ing the  quantity  of  water  the  claimant  might  take  from  the 
stream  and  thus  indirectly  causing  him  injury.  {Ulme  v. 
iT.  r.  a  (6  II.  E,  R.  R.  Co.,  101  N.  Y.  107.)  The  claim 
is  barred  by  the  statute  of  limitations.  It  was  not  filed  within 
two  years  after  the  first  diversion  of  water  complained  of  took 
place.  There  had  been  no  change  in  the  condition  of  the 
canal  for  many  years.  [Law  v  McDonald,  62  How.  340 ; 
Porter  v.  Carp,  22  Hun,  278 ;  Secor  v.  Sturgis,  16  N.  Y. 
554 ;  Mark  v.  State,  97  id.  580.) 
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Peokham,  J.     The  claimant,  a  manufacturing  corporation, 
located  at  Seneca  Falls,  filed  its  claim  against  the  defendant, 
in  substance  alleging  itsejf  to  be  a  riparian  owner  of  land 
adjoining  the  Seneca  river  or  an  island  therein  known  as 
Dey's  Island,  and  upon  which  it  had  erected  valuable  build- 
ings, and  that  it  was  the  owner  of  valuable  water  power  and 
hydraulic  rights  by  means  of  a  water-way  called  Dey's  race, 
and  that  it  employed  this  water  power  as  a  motor  to  propel 
its  machinery  in  its  buildings.     It  was  further  alleged  that 
the  State  maintained  and  operated   a  x^nal  known  as  the 
Cayuga  and  Seneca  canal,  which  ran  through  the  village  of 
Seneca  Falls,  and  the  canal  was  divided  into  various  levels  by 
means  of  locks  for  the  purpose  of  facilitating  the  passage  of 
boats,  etc.     That  the  State  had  built  a  wall  of  a  proper  height 
to  protect  navigation,  and  that  where  the  locks,  gates,  levels 
and  walls  were  in  proper  condition  by  being  tight  and  secure 
the  surplus  water  coming  into  the  upper  level  spilled  over 
this  wall  and  over  a  dam  and  a  portion  thereof  passed  over  a 
lower  dam  into  Dey's  race  and  became  available  to  claimant 
as  a  motor  to  propel  its  machinery.     That  in  the  years  1882, 
1883  and  1884,  the  walls,  locks,  gates,  levels,  etc.,  were  not 
kept  by  the  State  in  a  proper  and  tight  condition  to  prevent 
leakage  and  wastage,  and  that  large  quantities  of  water  wasted 
through  these  locks,  gates  aid  levels,  and  were  diverted  from 
Dey's  race,  and  the  claimant  was  thereby  compelled  to  use 
steam  instead  of  the  water  which  otherwise  would  have  flowed 
through  Dey's  race  and  have  been  used  by  it.     Damages  to  the 
extent  of  $3,600  per  year  for  these  years  were  claimed.     On 
the  trial  evidence  was  given  tending  to  prove  the  facts  above 
set  forth,  and  the  State  in  answer  made  the  claim  that  it  was 
entitled  to  the  use  of  all  the  waters  and  that  the  claimant  was 
only  entitled  to  the  use  of  such  surplus  as  the  State  chose  to 
give.     What  the  rights  of  the  parties  are  is  the  question  in 
contention  in  this  case. 

The  claimant  proved  itself  to  be  a  riparian  owner  and 
entitled  to  the  use  of  the  waters  in  Seneca  river,  as  such 
riparian  owner,  in  their  natural  flow  without  any  interference 


1887.]         SiLSBT  Mfg.  Co.  v.  State  op  New  York.  566 

Opinion  of  the  Court,  per  Pbckham,  J. 

from  the  State,  except  in  so  far  as  its  rights  had  been  legally 
altered  by  the  action  of  the  State,  ijjhenam^o  Bridge  Co,  v. 
Paige^  83  K  T.  178 ;  Smith  v.  Ciinj  of  Rochester^  92  id.  463.) 

The  right  of  the  State  to  use  the  waters  of  Seneca  river  for 
canal  purposes  arises  from  two  acts  of  the  legislature  and 
action  taken  under  them. 

The  first  act  (Chap.  144  of  the  Laws  of  1813),  incorporated 
the  Seneca  Lock  Navigation  Company  for  the  purpose  of 
improving  the  navigation  between  the  Seneca  and  Cayuga 
lakes.  Power  was  given  the  corporation  to  take  lands,  goods, 
chattels  and  effects  not  exceeding  ten  thousand  doUars  in 
value,  and  any  land  for  the  purposes  of  navigation.  The 
ninth  section  provided  that  "whenever  the  navigation  shall 
be  completed,  any  owner  or  occupant  of  any  land  adjoining 
the  said  outlet  may  use  the  waters  for  mills  or  other  hydraulic 
works,  but  such  use  shall  at  no  time  impede  the  passage  of 
boats  or  other  water  craft  or  articles,  or  injure  or  aflEect  the 
navigation  on  the  canals,  locks  or  dams  or  appurtenances 
belonging  to  the  said  corporation.  Provided,  that  nothing  in 
this  act  shall  authorize  the  said  corporation  to  use  any  of  the 
waters  of  said  outlet  for  any  other  purposes  than  for  the  navi- 
gation aforesaid."  Power  is  also  given  by  the  next  section  to 
the  owners  of  mills  to  make  cuts  to  conduct  the  water  to  their 
miUs,  so,  however,  as  not  to  impede  the  navigation  or  "  prevent 
the  company  from  the  use  of  so  much  water  as  at  all  times 
shall  be  necessary  for  the  purposes  of  said  navigation." 

We  think  the  meaning  of  this  statute,  taking  the  two  pro- 
visions together,  is  that  the  company  shall  not  use  any  of  the 
waters  for  any  other  purposes  than  for  navigation  and  only 
enough  as  shall  be  necessary  for  those  purposes. 

Stock  was  issued  and  the  company  went  on  and  built  its 
locks  and  constructed  its  works  under  this  act. 

In  1825  (Chap.  271),  an  act  was  passed  authorizing  the 
construction  of  the  Cayuga  and  Seneca  canal,  the  first  section 
of  which  contained  a  proviso  that  the  canal  commissioners 
should  not  proceed  in  their  duties  under  the  act  until  the  State 
should  be  invested  with  the  right  and  title  to  the   stock, 
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property  and  privileges  of  the  Seneca  Lock  Navigation  Com- 
pany. Provision  was  made  for  acquiring  such  property, 
to  wit,  "  the  lands,  waters,  canals,  locks,  feeders  and  appur- 
tenances thereto  appertaining  and  claimed  by  the  said  company 
for  the  purpose  of  navigation  under  its  act  of  incorporation,  etc." 

Upon  payment,  as  provided  for  in  the  act,  the  State  was  to 
"be  invested  with  all  the  stock,  property  and  privileges 
belonging  or  appertaining  to  the  said  Seneca  Lock  Navigation 
Company." 

This  title,  and  this  only,  the  State  did  subsequently  secure. 
The  board  of  claims  found  that  the  superintendent  of  public 
works  has  the  entire  control  and  management  of  all  the  canals, 
including  the  one  in  question,  and  that  the  amount  of  water 
to  be  used  by  the  State  is  entirely  a  matter  of  discretion  with 
him  ;  that  he  might  use  all  the  water  if  he  deemed  it  necessary. 

It  was  also  found  by  the  board  that  if  the  locks,  gates, 
walls,  etc.,  should  be  changed  by  the  State  more  water  might 
be  saved  and  the  quantity  of  surplus  water,  over  and  above 
that  necessary  in  the  discretion  of  the  superintendent  for  the 
use  of  the  canals,  increased,  and  in  that  event  the  claimant 
herein  would  be  entitled  to  its  proportion  of  increase.' 

As  conclusions  of  law  the  board  found  that  the  State  owed 
no  duty  to  the  claimant  herein  in  the  increase  of  surplus 
water,  and  that  the  board  had  no  power  to  review  the  discre- 
tion of  the  superintendent  of  public  works  in  the  amount  of 
water  he  shall  use  in  the  management  of  the  canal.  The 
claim  was,  therefore,  dismissed.  Proper  exceptions  were 
filed  to  the  findings  of  fact  and  conclusions  of  law.  The 
board  was  requested  to  find,  as  a  fact,  what  seems  to  have 
been  established  by  uncontradicted  evidence,  viz.,  that  if  the 
locks,  gates,  etc.,  had  been  in  such  condition  as  not  to  leak, 
there  would  have  been  a  saving  of  5,250  cubic  feet  per  minute, 
which  but  for  such  diversion  would  have  passed  into  the  race, 
and  which  was  above  the  amount  necessary  for  navigation. 
That  the  amount  thus  escaping,  and  some  portion  of  which 
would  have  reached  the  flume  of  claimant,  would  produce 
fifty-five  horse-power,  which  cost  claimant  $3,000  per  annum* 
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The  board  refused  to  find  these  facts,  and  npon  the  finding  of 
the  board,  as  made  by  it,  all  these  facts  were  immaterial  and 
a  refusal  to  find  them  entirely  proper. 

By  chapter  321  of  the  Laws  of  1870,  the  State  provided 
for  a  recovery  of  damages  sustained  by  any  individual  from 
the  canals  of  the  State  and  from  their  use  and  management, 
provided  the  facts  proved  made  out  a  case  which  would  create 
a  legal  liability  against  the  State  were  the  same  established  in 
evidence  in  a  court  of  justice  against  an  individual  or  corpora- 
tion, and  jurisdiction  to  hear  such  claims  was  conferred  upon 
the  canal  appraisers,  and  that  jurisdiction  was  transferred  to 
the  board  of  claims  by  the  act  chapter  205  of  the  Laws  of 
1883,  §  13. 

In  relation  to  this  act,  assuming  liability  on  the  part  of  the 
State,  this  court  has  said,  per  Rugbb,  Ch.  J.,  in  Sipple  v.  The 
State  (99  N.  Y.  284-288),  "  the  object  in  view  was  the  pro- 
tection of  the  citizen,  and  not  the  exemption  from  liability  of 
the  State;  and  it  is  quite  evident  that  the  State  thereby 
intended  to  assume,  with  reference  to  the  management  of  the 
canals,  the  same  measure  of  liability  incurred  by  individuals 
and  corporations  engaged  in  similar  enterprises,  and  to  afford 
to  parties  injured  the  same  redress  wliich  they  would  have 
against  individuals  and  corporations  for  similar  injuries." 

Judged  upon  this  measure  of  liability,  and  by  this  standard, 
we  cannot  doubt  that  the  board  of  claims  erred  in  its  con- 
struction  of  the  relative  rights  of  the  parties  to  this  contro- 
versy. The  State  had  a  right  to  all  these  waters  for  no  other 
purpose  than  that  of  navigation,  and  only  so  much  as  should 
at  all  times  be  necessary  for  such  purpose.  We  do  not  see 
upon  what  principle  it  can  be  said  that  the  State  was  to  be 
the  sole  judge  of  that  necessity  and  of  the  amount  to  be  taken. 
It  succeeded  only  to  the  rights  of  the  lock  company,  and  it 
has  not  since  acquired  any  other  or  different  rights.  If  it 
desired  more  it  could  easily  acquire  more  by  the  exercise  of 
its  right  of  eminent  domain,  but  so  far  its  rights  must  be 
decided  as  they  exist  in  its  character  as  successor  to  the  rights 
of  the  lock  company. 
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We  do  not  believe  that  it  would  ever  have  been  contended 
that  the. company  was  the  sole  judge  of  the  amount  necessary 
for  its  purposes  of  navigation.  Undoubtedly  the  acts  of  the 
agents  of  the  State,  in  the  use  of  the  water,  would  be  entitled 
to  a  quite  liberal  construction.  The  question  would  not 
probably  be,  has  the  State  used  no  more  water  than  was  abso- 
lutely necessary  for  the  purposes  of  navigation,  and  have  its 
gates  and  lo2ks  been  kept  up  to  the  highest  state  of  efficiency 
and  in  the  best  possible  repair,  and  have  the  most  effective 
appliances  been  used  to  guard  against  the  leakage  of  water, 
but  the  inquiry  would  be  whether,  taking  the  whole  facts  into 
consideration,  all  the  circumstances  surrounding  the  case,  the 
State  had  done  what  was  fairly  and  reasonably  incumbent 
upon  it  to  do  in' the  use  of  the  water  for  navigation  purposes, 
and  in  the  prevention  of  leakage,  or  other  wastage,  to  a  more 
than  fair  and  reasonable  extent. 

The  exception  of  the  claimant  to  the  finding  of  fact,  that 
the  superintendent  of  public  works  had  power  to  use  all  the 
water,  etc.,  as  above  stated,  possibly  might  not  raise  the 
question,  for  even  on  that  assumption  the  State  may  not  have 
used  any  more  water  than  was  reasonably  sufficient  under  the 
circumstances.  Hence  the  materiality  of  the  facts  which 
the  claimant  requested  the  board  to  find  in  regard  to  the 
amount  of  water  which  was  diverted  by  leakage,  and  what 
could  have  been  done  with  it  by  the  claimant  if  it  could 
have  had  the  use  of  it. 

Upon  a  new  hearing  the  whole  case  will  be  open  to  investi- 
gation, and  it  will  be  for  the  board  to  decide,  in  view  of  all 
the  facts,  whether  the  State  is  using  more  water  than  is  fairly 
and.  reasonably  necessary  for  purposes  of  navigation,  or  is 
taking  fair  and  reasonable  precautions  to  prevent  unreasonable 
waste  of  water  not  for  navigable  purposes. 

The  sections  of  the  Kevised  Statutes  called  to  our  attention 
by  the  attorney  general,  are  not,  in  our  view,  relevant.  They 
refer  generally  to  cases  where  the  State  has  obtained  the 
right  to  use  all  the  water,  unconditionally  and  absolutely, 
and  lets  the  surplus  under  conditions  provided  for  in  the 
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statute.  They  do  not  touch  such  a  case  ,as  this  where  the 
State  has  no  right  to  the  use  of  the  water  for  any  but  naviga- 
tion purposes,  and  only  for  such  as  may  be  necessary  for  that 
purpose,  and  where  the  balance  has  never  been  taken  from 
the  original  riparian  owners.  But  even  the  statute  referred 
to  by  the  attorney  general  expressly  reserves  the  right  of  the 
owner  of  hydraulic  privileges  prior  to  any  grant  from  the 
State,  unless  his  damages  for  the  loss  of  such  rights  are  duly 
assessed  and  paid.     (1  R.  S.  [7th  ed.]  669,  §  84.) 

It  is  not  necessary  that  there  should  have  been  a  finding  of 
negligence  on  the  part  of  any  officer  of  the  State,  or  a  request 
to  so  find.  The  exception  to  the  finding  as  to  the  absolute 
discretion  of  the  superintendent  of  public  works,  taken  in 
connection  with  the  refusal  to  find  facts  material  to  the  issue 
as  to  unlawful  use  of  the  waters  by  the  State,  and  the  exception 
to  such  refusal,  are  sufficient  to  bring  the  question  before  the 
court.  And  this  first  exception  is  noticed  in  the  notice  of 
appeal  which  is  broad  enough  to  permit  the  question  to  be 
raised  and  decided  here. 

The  defense  of  the  statute  of  limitations  is  made  to  the 
whole  of  the  claim  herein  set  forth.  The  claim  was  filed  in 
August,  1884.  It  is  good,  undoubtedly,  as  to  the  claim 
for  1882.  We  think  it  equally  clear  that  it  is  not  good  fur 
the  other  years,  1883,  1884. 

If  the  proper  facts  upon  which  to  base  an  action  were  found, 
it  would  then  appear  that  the  State  had  unlawfully  used  a 
certain  amount  of  water,  to  the  use  of  which  the  claimant  had 
an  undoubted  right,  and  every  day  such  use  continued  a  new 
cause  of  action  arose  therefor  in  favor  of  the  claimant.  Of 
course,  when  action  was  commenced  all  causes  then  existing 
would  have  to  be  included,  but  a  recovery  for  the  damages 
sustained,  up  to  the  time  of  the  commencement  of  the  action, 
would  be  no  bar  to  those  subsequently  arising  for  subsequent 
unlawful  diversions. 

The  diversion  being  unlawful,  it  is  not  to  be  presumed  that 
it  will  be  continued :  hence  no  foundation  is  laid  for  a  recoverv 
of  damages  that  might  be  sustained  in  the  future.  (  Ultne  v. 
Siokels  —Vol.  LIX.        72 
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jr.  K  a  (6  E.  R.  R.  R.  Co.,  101  N.  Y.  98.)  Besides  the 
amount  of  the  diversion  is  liable  to  vary  from  day  to  day,  or 
hour  to  hour,  and  so  wholly  unstable  would  be  the  data  that 
it  would  be  entirely  impossible  to  figure  or  reason  upon  the 
probable  or  possible  amount  of  damage  to  accrue  in  the  future. 

As  damages  could  not  be  predicated  of  the  future,  so  a 
failure  to  sue  for  past  alleged  damages  would  have  no  effect 
upon  the  rights  of  the  claimant  within  the  period  not  barred, 
which  in  this  case  is  by  the  statute  stated  to  be  two  years. 
Foi*  the  damages,  if  any,  which  claimant  has  sustained  for  the 
two  years  prior  to  the  commencement  of  this  action,  it  is 
entitled  to  recover,  the  question  to  be  determined  by  the  rules 
we  have  laid  down  and  upon  the  facts  whish  may  then  appear 
in  proof.  To  give  the  claimant  the  opportunity  of  proving 
the  necessary  facts,  and  the  defendant  any  answer  there  may 
be  to  the  claim  upon  the  principles  here  laid  down,  the  award 
must  be  reversed  and  the  case  sent  back  to  the  board  of  claims 
to  be  reheard,  costs  to  abide  event. 

All  concur. 

Ordered  accordingly. 


Thb  People  ex  rel.,  Nicholas  Haughton  et  al..  Appellants,  v. 
William  S.  Andrews  et  al..  Respondents. 

The  oflace  of  commissioners  of  excise,  is  within  the  purview  of  the  act 
**  to  center  responsibility  in  the  municipal  government  of  the  city  of 
New  York  "  (Chap.  48,  Laws  of  1884);  and  where  an  appointment  to  that 
office  was  made  by  the  mayor  after  said  act  went  into  effect  (January 
1, 188  5)  Held,  that  a  confirmation  by  the  common  council  was  not 
required  toentitle  the  appointee  to  the  office. 

(Argued  February  9,  1887  ;  decided  March  1, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  entered  upon 
an  order  made  the  first  Monday  of  October,  1886,  which 
directed  judgment  in  favor  of  the  defendants  upon  a  case 
submitted  under  section  1279  of  the  Code  of  Civil  Procedure 
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Tlic   facts  agreed  upon  are  set  forth  in  substance  in-  the 
opinion. 

A.  J.  Dittenkaefer  for  appellants.  Commissioners  of  excise 
are  State  and  not  municipal  officers.  (Laws  of  1870,  chap. 
175 ;  Laws  of  1874,  chap.  444 ;  Laws  of  1865,  chap.  231 ; 
Laws  of  1857,  chap.  628 ;  Laws  of  1873,  chap.  149 ;  Laws 
of  1874,  chap.  444;  Laws  of  1882,  chap.  126;  Laws  of  1883, 
chap.  340  ;  Laws  of  1886,  chap.  496 ;  Cooley  on  Const.  Lim. 
chap.  16,  §  575 ;  2  Dillon  on  Munic.  Corp  §  772 ;  RvsseU  v. 
Mayor,  etc.,  2  Den.  464  \  N.  T.<&  B.  8.  M.  Co.  v.  City  of 
Brooklyn^  71  N.  Y.  580 ;  8  Hun,  37 ;  Landon  v.  Mayor^ 
etc.,  39  Supr.  Ct.  467 ;  People  ex  rel.  Stiner  v.  Morrison,  78 
N.  T.  84 ;  Quinn  v.  Mayor,  etc.,  44  How.  Pr.  266 ;  DamAiont 
V.  Mayor,  etc.,  6  Hun,  91 ;  Ham  v.  Mayor,  etc.,  37  Super. 
458,  468 ;  Whitmare  v.  Mayor,  etc.,  67  N.  Y.  21 ;  Connor  v. 
Mayor,  etc,,  17  Hun,  439 ;  Tone  v.  Mayor,  etc.,  70  N.  Y.  157 ; 
Hetzer  v.  Mayor,  etc.,  29  Hun;  446;  Terhvms  v  Mayor, 
etc.,  88  N.  Y.  247-251;  Gardiner  v.  B'dof  HeaUh,  10  id. 
409;  People  v.  Toum  Auditors,  74  id.  315;  Horton  v. 
Thompson,  71  id.  513,  524 ;  Mayor,  et<i.,  v.  Bud,  12  Daly, 
494;  Smith  v.  People,  47  N.  Y.  330,  339.)  Being  State 
officers  their  appointment  is  not  included  in  or  governed  by 
the  act  of  1884.  {Ex  parte  Heath,  3  Hill,  42,  52 ;  Wh%tmore 
V.  Mayor,  etc,,  67  N.  Y.  22 ;  Landon  v.  Mayor,  etc.,  49  How. 
218  ;  39  Super.  467 ;  67  N.  Y.  22 ;  Jarvis  v.  Mayor,  etc.,  49 
How.  354 ;  People  ex  rel.  Taylor  v.  Durd-ap,  66  N.  Y.  162, 
166 ;  67  N.  Y.  93.)  As  the  act  of  1884  i«  a  local  special  law, 
not  repealing  in  express  terms  the  act  of  1870,  and  as  both 
acts  can  consistently  co-exist,  the  later  is  not  impliedly 
repealed  by  the  former.  {McKeana  v.  Edmundstone,  91 
N.  Y.  231 ;  Whipple  v.  Christian,  80  id.  523 ;  In  re  Ever- 
greens, 47  id.  216  ;  Bowen  v  Lease,  5  Hill,  225 ;  Vam,  Den- 
hurgh  V.  ViUage  of  Oreenbush,  66  N.  Y.  1 ;  People  ex  rel. 
Stiner,  v.  Morrison,  supra  ;  Laws  of  1870,  chap.  176,  §§  2,  6 ; 
Perki/ns  v.  H^ll,  56  N.  Y.  90.)  As  the  act  of  1884  relates 
only  to  appointments  made  by  tlie  mayor,  it  does  not  apply 
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to  excise  commissioners.  (1  Bouvier's  Law  Diet.  109  ;  2  id. 
232  ;  People  ex  rd.  Bdbcock  v: Murray,  70  N.  T.  621,  526 ; 
People  ex  rel.  Kreasner  v.  JPitsaimmona^  68  id.  614.) 

Ohmles  TF.  Dayton  for  respondents.  The  power  to  appoint 
commissioners  of  excise  is  purely  local,  and  the  claim  that 
they  are  State  officers  does  not  aflEect  the  issue,  (Laws  of 
1857,  chap.  628;  Laws  of  1870,  chap.  175,  §  2;  Laws  of 
1873,  chap.  649;  Laws  of  1882,  chap.  410 ;  Bd.  of  Ecdse 
V.  Oarlmghovsej  45  N.  T.  249,  251 ;  People  v.  Smithy 
69  id.  175,  181.)  The  act  of  1884  (Chap.  43)  is  not  unconsti- 
tutional. {Bd.  of  Water  Comers  v.  Dwigkty  101  N.  T.  9 ; 
Neuendorff  v.  Ihiryea,  69  id.  657.)  A  statute  can  be  repealed 
only  by  an  express  provision  of  a  subsequent  law,  or  by 
necessary  implication.  To  repeal  a  statute  by  implication 
there  must  be  such  a  positive  repugnancy  between  the  pro- 
visions of  the  new  law  and  the  old  that  they  cannot  stand 
together  or  be  consistently  reconciled.  (Potter's  Dwarris  on 
Statutes,  155,  156.)  The  legislature  could  abolish  the  office 
of  excise  commissioners,  or  change  their  character  from  State 
to  city  officers,  and  provide  for  a  diflEerent  mode  of  appo^n^ 
ment.  {People  ex  reL  Taylor  v.  Dwrdap,  66  N.  T  166, 167, 
168 ;  People  v.  Pinckney,  32  id.  377 ;  Ham  v.  Mayor,  etc.,  70 
id.  463.)  The  statute  of  1884  was,  in  fact,  not  an  amendment 
and  repeal  of  the  excise  law  of  1870,  but  an  amendment  of 
a  local  law  and  an  amendment  of  the  charter,  as  to  the 
manner  of  the  appointment  of  these  officers,  which  the  legis- 
lature had  already  declared  it  might  regulate.  This  certainly 
was  within  the  power  of  the  legislature.  {People  v.  Petrea, 
92  N.  Y.  141;  In  re  Mayor,  etc.,  of  N.  Y.,  99  id.  569; 
Bd.  of  Water  Comers  v.  Dwight,  3  East.  R.  209 ;  Oere  v. 
WhxUock,  92  N.  Y.  191;  Kerrigan  v.  Force,  68  id.  384; 
People  V.  Fitzsimmons,  id.  514;  People  ex  rd  KeUey  v. 
Common  Cov/ncU,  77  id.  508 ,  Ijmder^  v.  F.  St.  M.  O.  of 
Rochester,  97  id.  124 ;  People  v.  Gold  a/nd  Stock  Td.  Co.,  98 
id.  67 ;  People  ex  rel  Wood  v.  Lacomb,  99  id.  51. 


1887.]  People  ex  rel.  Hauohton  et  aL  v.  Andrews  et  al.  573 


Opinion  of  the  Court,  per  Danfobth,  J. 


Danfobth,  J.  Upon  a  case  submitted  under  section  1279 
of  the  Code  of  Civil  Procedure,  it  appeared  that  the  relators 
Nicholas  Haughton  and  John  J.  Morris,  and  one  William  P. 
Mitchell,  were  nominated  to  the  board  of  aldermen  of  the 
city  of  New  York,  as  commissioners  of  excise  in  the  city  of 
New  York,  by  the  mayor  of  that  city,  prior  to  the  1st  day  of 
May,  1883,  pursuant  to  chapter  175  of  the  Laws  of  1870,  and 
the  nominations  duly  confirmed  by  its  board  of  aldermen ; 
that  the  relators  severally  took  the  oath  of  office  and  duly 
qualified  as  such  commissioners  of  excise,  and  entered  upon 
the  discharge  of  their  duties  as  such.  That  their  term  of 
office  was  to  be  three  years  from  the  1st  day  of  May,  1888, 
and  to  continue  until  others  should  be  appointed  in  their 
places.  That  on  the  Ist  day  of  May,  1886,  the  mayor  of  the 
city  of  New  York  named  the  defendants  and  respondents, 
William  S.  Andrews,  John  Von  Glahn  and  Charles  H.  Wood- 
man, to  be  commissioners  of  excise  in  the  city  of  New  York, 
by  written  appointment  as  follows  : 

"  Mayor's  Office,  | 

"New  York,  May  1,  1886.  \ 
"  Under  and  ir  pursuance  of  section  109,  chapter  410  of  the 
Laws  of  1882,  and  of  chapter  43  of  the  Laws  1884,  I  hereby 
appoint  John  Von  Glahn  a  commissioner  of  excise  m  the 
city  of  New  York  for  the  term  of  three  years  from  May  1st, 
1886,  in  place  of  John  J.  Morris,  whose  term  of  office  has 
expired. 

r    ^T  "W.  R  GRACE, 

And  in  the  same  words  each  of  the  others. 

That  neither  of    the  said  several  appointments   of    the 
defendants  and  respondents,  made  on  the  1st  day  of  May, 
1886,  have  been  submitted  to,  nor  have  such  nominations,  or 
any  or  either  of  them  been  confirmed  by  the  board  of  alder 
men  of  the  city  of  New  York. 

That  they  have  respectively  taken  the  oath  of  office  as  such 
commissioner  of  excise,  and  are  performing  the  duties  of 
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coiumiBsioners  of  excise,  and  claim  to  be  regularly  in  office, 
without  confirmation  by  the  board  of  aldermen  of  said  city. 

The  question  submitted  to  the  court  was  : 

Are  the  defendants  and  respondents  the  legal  successors  in 
office  of  the  relators  ? 

We  are  of  opinion  that  they  are.  It  is  declared  by  statute 
(Chap.  43,  Laws  of  1864:,  §  1),  that,  "all  appointments  to 
office  in  the  city  of  New  York,  now  "  (March  17, 1884),  "  made 
by  the  mayor  and  confirmed  by  the  board  of  aldermen,  shall 
after  that  time  be  made  by  the  mayor  without  such  confirma- 
tion," and  by  section  2,  that  the  act  shall  take  effect  January 
1,  1885.  The  relators  were  appointed  under  the  act  of  1870 
{8upra)y  upon  nomination  by  the  mayor  and  confirmation  by 
the  board  of  aldermen.  Except  for  the  subsequent  act  of 
1884  (s^cpra),  their  successors  would  have  been  appointed  in 
the  same  way.  The  act  of  1884  works  a  change  in  the  manner 
of  appointment,  and  has  been  complied  with.  It  is  really 
difficult  to  find  an  argument  to  make  clearer  the  proposition 
that  they  are  the  legal  successors  in  office  of  the  relators.  It  is 
argued  to  the  contrary  that  "  excise  commissioners  are  State 
and  not  municipal  officers."  Concede  that  to  be  so.  Prior 
to  1884,  the  power  to  appoint  was  local,  and  the  relators  took 
office  under  a  statute  which  vested  the  appointing  power  in 
the  mayor  and  aldermen.  For  every  act  done  by  them  in  an 
official  capacity,  they  must  have  justified  under  a  commission 
derived  from  that  source,  and  in  answer  to  a  qiu)  warrarUOj 
conld  have  shown  no  other  title  to  office.  No  doubt  their 
duties  affect  the  general  public,  but  they  are  to  be  performed 
within  the  same  limits  as  those  which  confine  the  municipality, 
the  moneys  collected  throngh  them  are  to  be  paid  into  the  city 
treasury  for  the  benefit  of  the  city  and  as  its  property.  At  one 
time  they  were  applied  in  payment  of  the  city  debt  (Chap.  549, 
Laws  of  1873),  and  afterwards  given  to  benevolent  institutions, 
under  appropriations  made  by  the  board  of  estimate  and  appor- 
tionment of  the  city  (Laws  of  1 874,  chap.  642).  The  salaries  of 
the  commissioners  were  by  the  act  of  1870  (Chap.  175),  to  be 
fixed  by  the  mayor  and  common  council,  and  paid  as  those  of 
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other  city  oflScers  are  paid,  and  by  the  act  of  1873  {supra\  the 
alaries  of  the  commissioners  as  well  as  the  hire  of  theirs 
employes  and  the  other  necessary  expenses  of  the  board,  were 
fixed  by  the  board  of  estimate  and  apportionment  of  the  city 
and  paid  by  its  comptroller. 

While,  therefore,  they  may  be  in  one  sense,  and  that  a 
technical  one,  State  officers,  their  dependence  upon  the  city 
and  its  municipal  government  is  manifest,  and  we  see  no 
reason  to  suppose  they  are  not  within  the  purview  of  the 
statute  under  which  the  defendants  were  appointed.  (Laws 
of  1884,  supra,)  They  are  within  its  letter,  and  the  body  of 
the  act  is  not  restrained  by  its  title.  It  is  "An  act  to  center 
responsibility  in  the  municipal  government  of  the  city  of 
New  York." 

It  expresses  an  intent  to  bestow  upon  one  person  greater 
power,  and  to  relieve  all  others  of  a  divided  responsibility, 
and  this  intent  was  effected  by  giving  to  the  executive  head 
of  the  municipality  the  sole  power  of  appointment,  thus 
making  him  individually  responsible  for  its  proper  exercise. 
The  title  and  body  of  the  act  concur,  and  the  parties  to  this 
controversy  are  so  obviously  within  its  condition  that  we 
find  no  objection  of  the  appellants  to  be  well  founded. 

The  judgment  appealed  from  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Thomas  H.  Robbins,  Appellant,  v.  William  W.  Butch kr,  as 
Assignee,  etc..  Impleaded,  etc.,  Respondent. 

An  assignment  for  the  benefit  of  creditors  contained  a  provision  that, 
*'  should  it  be  necessary  and  to  the  better  performance  of  the  trust/'  the 

•  assignee  shall  have  power  '*  to  finish  such  work  as  is  unfinished/'  paying 
the  necessary  charges  and  expenses  before  paying  the  debts  and  liabili- 
ties as  provided  for  in  the  assignment.  In  an  action  to  set  aside  the 
assignment  as  fraudulent,  hM^  that  no  power  to  determine  as  to  the 
necessity  was  vested  in  the  assignee  by  the  instrument:  but  that  the 
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power  conferred  was  conditioned  upon  a  necessity  to  be  determined  by 
the  court;  that  the  assignee  could  not  safely  exercise  it  except  under  order 
of  the  court,  and  in  case  he  attempted  so  to  do  might  be  restrained 
at  any  moment;  and  that,  therefore,  the  provision  did  not  vitiate  the 
assignment. 
Dunham  y.  Waterman  (17  N.  Y.  9),  distinguished 

(Argued  February  8,  1887;  decided  March  1,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  Becond  judicial  department,  entered 
upon  an  order  made  December  14,  1885,  which  affirmed  a 
judgment  in  favor  of  defendant  entered  upon  an  order 
dismissing  the  complaint  on  trial. 

This  action  was  brought  to  set  aside  an  assignment,  for  the 
benefit  of  creditors,  made  by  defendant  George  W.  Brown, 
to  defendant  William  W.  Butcher. 

The  complaint  alleged  the  recovery  of  two  judgments  in 
favor  of  plaintiff  against  the  assignor,  the  issuing  of  execu- 
tions thereon  and  returns  thereof  unsatisfied,  the  execution  of 
the  assignment,  a  copy  whereof  was  attached  to  the  complaint, 
and  which  it  was  alleged  was  fraudulent  and  void  on  its  face. 

The  motion  to  dismiss  the  complaint  was  made  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  provision  of  the  assignment  wliich  plaintiff  claimed 
vitiated  it,  is  set  forth  in  the  opinion. 

Edgar  J.  PhUlips  for  appellant.  The  clause  in  the  assign- 
ment, authorizing  the  assignee  to  finish  unfinished  work  and 
to  complete  incompleted  buildings,  and  for  that  purpose  and 
to  that  extent  to  carry  on  the  business  of  the  assignor,  and  to 
pay  all  necessary  charges  and  expenses  for  such  completion 
before  paying  any  debts,  including  this  plaintiff's,  renders  the 
assignment  void.  {Dunham  v.  Wa;termam,^  17  N.  Y.  9,  18, 
20.)  The  provisions  in  the  assignment  in  the  case  at  bar 
vested  a  discretionary  power  in  the  assignee,  which  rendered 
it  void.  {Rapalyee  v.  Stewart^  27  N.  Y.  310,  316 ;  Leroy's 
Case^  1  Abb.  [N.  C]  177.)    If  the  provision  were  valid  the 
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court  could  not  substitute  its  discretion  in  the  place  of  that 
of  the  assignee.  {JVicholson  v.  Leamtty  6  N.  Y.,  510,  620.) 
The  authority  to  finish  work  and  to  complete  buildings  renders 
the  assignment  void  upon  its  face.  (  WataoTi  v.  Butcher^  37 
Ilun,  392,  393.) 

William,  G.  Cooke  for  respondent.  In  construing  an  assign- 
ment for  the  benefit  of  creditors  the  courts  will  seek  such 
construction  as  will  uphold  and  not  invalidate  it,  and  ambigu- 
ous language  in  the  instrument  will  not  be  read  as  conferring 
an  unlawful  power  upon  the  assignee  if  capable  of  any  other 
interpretation.  {Kellogg  v.  Slauson,  11  N.  Y  302,  306; 
Townaend  v.  SteamSy  32  id  215;  Benedict  v.  Hwntmgtoriy 
32  id.  219;  Gayne  v.  Wem&r,  84  id.  386.)  If  necessary  to 
the  better  performance  of  his  duty  the  assignee  will  be  bound 
to  complete  the  buildings  whether  the  assignment  so  provided 
or  not ;  and  if  not  necessary  there  is  nothing  in  the  instru- 
nient  which  authorizes  him  to  do  it.  The  provision  is,  there- 
fore, merely  a  useless  and  harmless  piling  up  of  words. 
{Tmmisend  v.  SUwme,  32  N.  Y.  217 ;  Van  Din^  v,  WHleU, 
38  Barb.  319 ,  Whitney  v.  Krows^  11  id.  198 ;  Jesmp  v.  RuUe, 

21  N.  Y.  173.)  The  test  of  validity  always  is  whether  the 
mstrument  contains  any  provision,  which,  if  carried  out,  will 
interfere  with  the  court's  supervision  of  the  trust.  {Jeasup 
V.  Hvleey  21  N.  Y.  170 ;  Dunham  v.  Watermam,^  17  id.  9 ; 
Smith  V.  Beattiey  31  id.  645.)  The  provision  in  the  power 
of  attorney,  contained  in  the  assignment,  authorizing  the 
assignee  to  execute  al]  mortgages  and  other  necessary  instru- 
ments, does  not  vitiate  the  whole  deed.     {Darling  v.  Rogere^ 

22  Wend.  483 ;  Ywn  Neat  v.  Toe,  1  Sandf.  Oh.  6  ;  Vorheea 
v  Prea.  Ghv/rch^  8  Barb.  150 ;  People  v.  Ya/r^  RenaadaeVy 
9  N.  Y  339 ;  Gv/riAs  v.  LeaviU,  15  id.  124.) 

FnroH,  J     It  is  to  be    expected    that  the  unpreferred 

creditors  of  an  assignor,  regarding  his  transfer  as  an  obstacle 

to  the  recovery  of  their  debts,  will  often  assail  it  either  as 

fraudulent  in  law  or  in  fact,  sometimes  justly  and  sometimes 
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upon  quite  narrow  and  technical  grounds.  In  either  event 
our  duty  is  to  both  parties,  not  hesitating  where  fraud  is 
proved  or  ought  conclusively  to  be  inferred^  but  preferring  a 
construction  where  the  choice  is  open,  which  indicates  inno- 
cence rather  than  fraud.  The  question  raised  on  this  appeal 
is  to  some  extent  a  question  of  such  construction  and  arises 
solely  upon  the  language  of  the  instrument.  It  contains  a 
provision  thus  expressed :  "  And  it  is  further  provided  that 
should  it  be  necessary  and  to  the  better  performance  of  the 
trust  that  the  party  of  the  second  part  shall  have  full  power 
and  authority  to  finish  such  work  as  is  unfinished,  to  complete 
such  buildings  as  are  incompleted,  and  to  pay  all  necessary 
charges  and  expenses  for  such  completion  prior  to  the  pay- 
ment of  all  debts  and  liabilities  hereinbefore  mentioned  and 
provided."  The  repetition  of  the  word  "  that "  permits^  it  to 
be  said  that  this  provision  is  an  unfinished  sentence  and  con- 
fers no  authority  at  all,  but  no  such  criticism  is  made,  and 
the  meaning  of  the  language  is  more  accurately  expressed  by 
disregarding  the  word  "that"  where  it  occurs  the  second 
time.  Both  parties  have  argued  the  case  upon  such  construc- 
tion. The  appellant  claims  that  the  provision  confers  upon 
the  assignee  an  authority  derived  from  the  assignor  to  unduly 
delay  the  execution  of  the  trust  and  divert  the  trust  funds,  in 
the  exercise  of  his  discretion,  and  free  from  the  supervision 
and  control  of  the  courts,  and  so  is  fraudulent  and  void  upon 
its  face.  The  respondent  contends  that  the  authority  given 
is  upon  a  condition  which  rests  in  the  discretion  and  judg- 
ment of  the  courts,  and  if  exercised  by  the  assignee  without 
their  prior  permission  and  approval,  must  be  so  exercised  at 
his  peril  and  subject  to  their  prohibition  or  direction  at  any 
moment,  and  upon  the  application  of  any  person  interested  or 
aggrieved,  and  so  does  not  involve  an  intent  to  hinder,  delay 
or  defraud  the  creditors  of  the  assignor.  "We  think  the  latter 
view  of  the  instrument  discloses  its  true  and  intended  mean- 
ing. Two  cases  in  this  court  have  drawn  the  line  of  distinc 
tion  between  the  constructions  which  have  been  argued.  In 
one  of    them    {Dunham  v.  Waterman,  17  N.  T.   9),  the 
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afisignment  gave  authority  to  the  assignees  to  pay  snch  sums 
"as  they  may  find  expedient"  in  completing  unfinished 
articles,  as  "in  their  judgment  shall  seem  most  advisable." 
The  assignment  was  held  to  be  void.  The  whole  point  of  the 
decision  was  that  the  instrument  conferred  a  discretion  upon 
the  assignees  which  superseded  the  authority  of  the  courts  ;  a 
right  to  judge  when  and  how  long  to  delay,  what  and  how 
much  to  expend,  with  which  equity  could  not  interfere ;  and 
the  question  was  asked,  "  if  the  courts  uphold  this  condition 
must  they  not  execute  it  ?  Can  they  substitute  their  discre- 
tion for  that  which  the  owner  ox  the  property  has  vested 
in  his  assignees  ? "  The  question  was  answered  in  the  nega- 
tive and  the  assignment  fell  with  the  answer.  To  the 
argument  that  sometimes  the  completion  of  articles  in  different 
stages  of  progress  would  be  so  manifestly  wise  that  the  courts 
would  permit  it,  the  reply  was  made  that  in  such  case  an  error 
"  in  the  exercise  of  that  legal  discretion  which  is  incident  to 
the  trust'  could  be  corrected  by  the  courts,  but  not  so  "in 
respect  to  a  discretionary  power  expressly  vested  "  in  the 
assignee  by  the  assignment.  The  precise  point  of  the  adjudi- 
cation is  that  where  the  mode  and  manner  of  carrying  out  the 
one  duty  of  the  trust,  to  convert  and  distribute  the  assigned 
assets,  is  placed  in  the  discretion  of  the  assignee  and  taken 
away  from  the  supervision  of  the  courts,  the  assignment  is  void. 
The  instrument  before  us  does  not  thus  offend  as  we  read 
its  terms.  The  authority  given  is  not  absolute  but  conditional, 
and  the  condition  preserves  the  full  control  and  supervision  of 
the  courts,  and  no  inconsistent  or  superseding  discretion  is 
conferred.  The  words  are  "  should  it  be  necessary  and  to  the 
better  performance  of  the  trust."  Who  is  to  judge  of  that 
necessity  or  prudence  ?  The  condition  is  not  the  judgment  of 
the  assignee  as  to  whether  a  fact  exists  or  not,  but  the  existence 
of  the  fact  itself.  It  must  be  necessary.  It  is  not  enough 
that  the  assignee  thinks  so.  Any  one  interested  may  challenge 
the  existence  of  the  necessity  or  the  prudence  of  the  delay,  and 
when  they  do  the  court  has  a  right  to  determine  whether  or 
not  the  condition  has  arisen,  and  so  decide  whether  the  assignee 


580  Bobbins  v.  Butchbr.  [March, 


Opinion  of  the  Court,  per  Finch,  J. 


may  or  may  not  spend  a  dollar  or  wait  a  day,  and  he  is  vested 
with  no  discretion  of  his  own  which  can  prevent  that  inter- 
vention. And  so  the  case  difEers  at  a  vital  point  from  the  one 
cited.  It  comes  rather  within  the  doctrine  of  a  later  anthority. 
{Jessup  V.  BtUse,  21  N.  Y.  168,  170.)  The  note  of  that  case 
confines  the  invalidity  discussed  to  instances  ^^  where  tlie  trustee 
would  derive  an  independent  discretion  by  force  of  the  deed, 
if  valid,  and  not  by  operation  of  law."  In  that  case  the 
language  was  to  sell,  etc.,  ^'  at  such  time  or  times  and  in  such 
manner  as  shall  be  most  conducive  to  the  interests  of  the 
creditors,  and  convert  the  same  into  money  as  soon  as  may  be 
consistent  with  the  interests  of  such  creditors."  The  court 
asked  who  was  to  judge  as  to  when  or  how  the  sale  would  be 
most  beneficial,  and  answered,  not  the  assignee,  for  no  power 
to  determine  was  vested  in  him.  It  remained  in  the  courts 
and  their  supervision  and  control  was  not  superseded  or 
destroyed.  That  is  true  as  we  read  it  of  the  instrument  before 
us.  It  confers  no  discretion  to  complete  unfinished  articles. 
It  gives  simply  the  power  to  do  so  when  necessity  or  a  better 
performance  of  the  trust  as  adjudged  by  the  discretion  of  the 
court  shall  require.  We  are  of  the  opinion  that  this  assignee 
could  not  with  safety  spend  money  or  employ  time  in  com- 
pleting unfinished  articles  except  under  the  order  of  the  court, 
and  acting  without  that  order  acts  at  his  peril,  and  may  be 
restrained  at  any  moment,  since  his  sole  authority  is  conditioned 
upon  a  necessity  of  which  not  he  but  the  court  is  the  sole  and 
ultimate  judge.  This  was  the  view  which  must  have  been 
taken  by  the  Greneral  Term,  and  we  give  it  our  assent. 

The  judgment  should  be  affirmed  with  costs. 
All  concur. 

Judgment  affirmed. 
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The  Association  fob  thb  BsKEFrr  of  Oolobed  Obphans  in 
THE  CrrT  OF  New  Tobk,  Appellant  and  Respondent,  v. 
The  Matob,  Aldebmen  and  Commonalty  of  the  City  of 
New  Yobk,  Appellant  and  Respondent. 

The  object  of  plaintiff's  incorporation,  as  expressed  in  its  constitation, 
made  pursuant  to  its  charter  (Chap.  282,  Laws  of  1888),  is  "to  provide 
and  maintain  a  place  of  refuge  for  colored  orphans  where  they  shall  be 
boarded  and  suitably  educated."  Plaintiff  purcliased  certain  real  estate 
in  the  city  of  New  York,  which  with  the  buildings  thereon  are  used  for 
the  purpose  of  its  incorporation.  By  the  "House  Rules"  religious 
ser^ces  are  required  to  be  held  once  a  day  each  Sunday  and  on  certain 
other  days  specified,  but  no  visitors  are  allowed  to  be  admitted  on 
Sunday  except  under  pressing  circumstances,  and  with  the  consent  of 
the  superintendent.  In  an  action  to  have  certain  taxes  imposed  upon 
the  land  declared  void;  held,  that  the  building  upon  the  land  in  question 
was  not  a  "school  house,"  "  an  incorporated  academy  or  other  semi- 
nary of  learning/'  or  a  "building  for  public  worship,"  within  the 
meaning  of  the  provision  of  the  Revised  Statutes  in  reference  to  exemp- 
tions from  taxation  (I  R  S.  888,  §  4,  subd.  8),  at  least  as  limited  by  the 
provisions  of  the  statute  in  relation  to  such  exemption  in  the  city  of 
New  York  (Chap.  282,  Laws  of  1852;  §  827,  chap.  410,  Laws  of  1882), 
but  that  it  was  an  "  alms-house  "  within  said  provision  of  the  Revised 
Statutes  (g  4,  subd.  4,  as  amended  by  chap.  136,  Laws  of  1866),  and  as 
such  it  and  the  land  were  exempt  from  taxation. 

Plaintiff  took  title  to  the  premises  by  deed  dated  July  81,  1877;  hM,  that 
as  by  the  general  scheme  of  taxation  applicable  to  said  city  (now  incor- 
porated in  chap.  410,  Laws  of  1882,  §§  814  «<  seq.),  the  character  of  real 
estate  for  the  purposes  of  taxation  is  fixed  for  the  year  on  May  1,  and 
if  then  assessable  it  remains  so,  and  there  is  no  power  lodged  anywhere 
to  take  it  out  of  the  record  book  or  the  roll  for  that  year,  the  tax  was 
properly  laid,  and  was  payable  by  the  plaintiff  if  it  desired  to  clear  its 
title;  and  this,  without  regard  to  the  question  as  to  whether  the  tax  had 
become  a  lien  when  plaintiff  took  title. 

(Argued  February  9,  1887  ;  decided  March  1,  1887.) 

These  were  cross  appeals  from  a  judgment  of  the  General 
Term  of  tlie  Supreme  Court,  in  the  first  judicial  department, 
entered  upon  an  order  made  January  8,  1886,  which  affirmed 
in  part  and  reversed  in  part  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 
(Reported  below  38  Hun,  593.) 
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Statement  of  case. 

The  nature  of  the  action,  and  the  material  facts,  are  set 
forth  in  the  opinion. 

Herbert  A,  Shipman  for  plaintiff.  Aside  from  the 
religious  instruction  the  giving  of  which  is  shown  to  be  an 
important  branch  of  the  business  of  plaintiff,  it  is  certainly  a 
religious  association  within  the  meaning  of  the  statute. 
{Hebrew  Free  School  v.  Mayor ^  eto.^  4  Hun,  446.)  But  even 
if  this  association  was  not  a  religious  association,  its  property 
would  still  be  exempt  from  taxation,  for  the  reason  that  it  is 
a  public  incorporated  institution  of  learning.  {Cliegaray  v. 
Mayor,  etc.,  13  N.  Y.  220 ;  People  ex  rd.  N.  Y.  Med.  CoU. 
and  Hosflfor  Women  v.  Campbell,  93  N.  Y.  198.)  The 
buildings  of  this  association  come  within  the  terms  of  the 
definition  of  an  alms-house.  {Hebrew  Orph.  Asylum  v. 
Mayor,  etc.,  11  Hun,  118.)  No  lien  or  incumbrance  is  created 
by  tax  until  after  the  list  containing  it  is  confirmed.  {M.  E. 
Chv/rch  V.  Mayor,  etc.,  20  Hun,  298 ;  Barlow  v.  St.  Nich. 
Nat.  Bk.,  63  K  Y.  399 ;  Fisher  v.  Mayor,  etc.,  67  id.  77.) 

Arthur  H.  Moisten  for  defendant.  The  property  of 
orphan  asylums  is  not  exempt  from  taxation  under  the  laws 
of  Ais  State.  (1  E.  S.  [7th  ed.]  982 ;  Laws  of  1883,  chap. 
397,  §  4 ;  Laws  of  1863,  chap.  132;  Laws  of  1866,  chap.  647; 
id.  chap.  350;  Laws  of  1867,  chap.  122;  Laws  of  1868, 
chaps.  268,  468 ;  Laws  of  1871,  chaps.  81,  249 ;  Sedgw. 
on  Stat.  Constr.  [2d  ed.]  212;  Maxw.  on  Interp.  of  Stat.  40; 
People  ex  rel.  West.  Fire  Ins.  Co.  v.  Davenport,  91  N.  Y. 
674,  692.)  The  fact  that  the  religious  exercises  or  services 
held  in  plaintiff's  building  are  for  the  exclusive  benefit  and 
enjoyment  of  the  inmates  of  the  institution,  is  sufficient  to 
show  that  the  premises  are  not  to  be  regarded  as  a  **  place  of 
public  worship,"  within  the  meaning  of  the  statute.  {Rector, 
etc.  V.  Mayor,  etc.,  10  How.  Pr.  138;  Bangor  v.  Masonic 
Lodge,  73  Me.  428.)  The  property  of  the  plaintiff  is  not 
exempt  as  an  "  alms-house."  (Laws  of  1867,  chap.  981 ;  Lavrs 
of  1870,  chap.  424 ;  Laws  of  1873,  chap.  661 ;  Laws  of  1875, 
chap.  140;  Laws  of  1878,  chap.  40  J ;  Laws  of  1881,  chap. 
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)  The  settled  rales  of  statutory  construction  forbid  such 
an  interpretation  as  is  required  to  include  the  property  of  the 
plaintiff  within  the  classes  that  are  exempt  from  taxation. 
{Cliegaray  v.  Mayor,  etc.,  13  N.  Y.  220 ;  N.  Y.  Med.  CoU.  cfk 
Bosp.  for  Women  v.  CampbeU,  93  N.  Y.  196 ;  Buffalo  City 
Gem,  V.  City  of  Buffalo,  46  id.  506 ;  Roosevdt  SospitcU  v. 
Mayor,  etc.,  84  N.  Y.  108 ;  People  ex  rel.  Westchester  Fire  Ins. 
Co.  V.  Davenport,  91  N.  Y.  574,  586  ;  People  ex  rel.  Twenty- 
thi/rd  St.  E.  R.  Co.  v.  Tax  ComWs,  554,  556,  557.)  The  prop- 
erty in  question  was  in  no  event  exempt  from  taxation  for 
the  year  1877,  because  it  was  not  purchased  by  the  plaintiff 
until  July  31,  1877,  after  the  books  of  annual  record  had 
been  closed,  and  the  right  to  claim  exemption  for  that  year 
was  gone,  {filanrk  v.  Norton,  49  N.  Y.  243 ;  Overing  v. 
Foote,  65  id.  264 ;  People  ex  rel.  Twenty-third  St.  R  R.  Co. 
V.  Ccmi'rs  of  Taxes,  91  id.  593,  602 ;  McMahon  v.  Beekman, 
65  How.  Pr.  427,  433.) 

Pbckham,  J.  The  plaintiff  commenced  this  action  to  set 
aside  as  a  cloud  upon  its  title  the  lien  of  certain  taxes  which 
the  taxing  officers  of  defendant  had  assumed  to  levy  upon  its 
lands  situated  in  that  city  and  exclusively  used  by  it  for  the 
purposes  of  its  incorporation.  The  taxes  were  levied  from 
the  years  1877  to  1880,  both  inclusive,  and  amounted  to 
something  over  $2,000.  The  Special  Term  granted  judg- 
ment in  favor  of  the  plaintiff  and  enjoined  the  collection  of 
the  tax  for  any  one  of  the  years  mentioned. 

Upon  appeal  to  the  General  Term  that  court  affirmed  the 
judgment  as  to  all  the  years  but  1877,  and  held  that  the  plain- 
tiff purchased  its  land  in  that  year  subject  to  the  lien  of  the 
tax  and  therefore  modified  the  judgment  of  the  Special  Tenn 
as  to  that  year.  Both  parties  appealed  from  that  order,  and 
the  whole  question  is  now  before  this  court  for  review.  The 
plaintiff  claims  that  its  property  is  exempt  from  taxation  by 
virtue  of  the  general  laws  of  the  State.  The  court  below 
placed  its  decision  on  two  grounds,  first  that  the  facts  showed 
that  tlie  building  in  question  upon  the  property  of  the  plain 
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trS  was  a  school-house,  and  second  that  it  was  a  building  for 
public  worship. 

The  plaintiff  was  incorporated  as  a  colored  orphan  asylum 
by  chapter  232  of  the  laws  of  1838.  Its  charter  was  subse- 
quently amended,  but  not  in  any  matter  material  to  this 
investigation.  The  act  of  incorporation  did  not  specify  the 
purpose  for  which  the  corporation  was  formed  any  further 
than  such  purpose  might  be  assumed  from  the  name,  but  it 
did  make  the  corporation  subject  to  the  provisions  of  and  it 
gave  to  it  the  powers  possessed  by  a  corporation  under  the 
Revised  Statutes  (1  R.  S.  600,  §  1),  and  the  sixth  sub- 
division of  that  section  gave  the  corporation  power  to  make 
by-laws  for  the  regulation  of  its  affairs. 

There  was  put  in  evidence  on  the  trial  a  copy  of  the  con- 
stitution of  the  plaintiff  made  pursuant  to  this  power  to  make 
by-laws,  and  by  article  two  it  was  declared  that  "  the  object 
of  this  society  shall  be  to  provide  and  maintain  a  place  of 
refuge  for  colored  orphans  where  they  shall  be  boarded  and 
suitably  educated  until  of  an  age  to  be  bound  or  appren- 
ticed. In  admitting  children  to  the  asylum  those  deprived 
of  both  parents  shall  have  the  preference,  but  if  means  be 
afforded,  half  orphans  shall  be  received.*' 

Judging  from  its  act  of  incorporation  and  the  provisions 
of  its  constitution  we  are  by  no  means  satisfied  that  it  comes 
under  either  head  of  exemption  as  stated  by  the  court  below. 
This  court  has  decided  that  the  "  school  house  ^'  referred  to 
in  our  statute  of  exemption  (1  R.  S.  888,  §  4,  sub.  3),  is  the 
public  common  school.  {Cliegaray  v.  Mayor^  etc.,  13  N.  Y. 
220.)  The  dictum  of  Ruggles,  Oh.,  J.,  to  the  contrary,  in 
Chega/ray  v.  Jenkins  (5  N.  Y  376),  being  overruled  by  the 
court.  It  is  difficult  to  see  also  how  this  can  be  said  to  be  a 
building  for  public  worship  within  the  same  statute. 

The  house  rules  provide  that  the  Sabbath  religious  services 
shall  be  held  in  the  assembly  room  at  eleven  a.  m.,  *  *  * 
and  appropriate  services  on  Thanksgiving  and  national  fasts 
at  such  hour  as  the  superintendent  may  designate.  But 
it  is  also  expressly  provided  that   "  no   visitors   are  to  be 
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admitted  on  that  day  (SundajX  either  to  the  children  or  other 
inmates,  except  under  pressing  and  peculiar  drcnmstances  and 
bj  consent  of  the  superintendent  or  matron." 

How  can  that  worship  be  called  public  to  which  the  public 
is  not  admitted  ?  On  the  contrary,  it  is  obviously  conducted 
as  a  proper  religious  service  for  the  inmates  of  the  institu- 
tion only,  and  who  are  by  statute  made  the  wards  of  the 
trustees,  who  are  thereby  constituted  their  guardians. 

Again,  by  the  act  (chap.  282,  Laws  of  1852),  repeated  sub- 
stantially in  section  827  of  chapter  410,  of  the  Laws  of  1882 
(New  York  consolidation  act),  the  building  for  public  worship 
to  be  exempt  must,  in  New  York  city  at  least,  be  exclusively 
used  for  that  purpose  and  also  be  the  property  of  a  religious 
society.  It  is  not  pretended  that  it  is  thus  exclusively  used. 
Nor  can  it  be  successfully  contended  that  the  plaintiff  is 
brought  within  the  meaning  of  the  statute  as  being  either 
"  an  incorporated  academy  or  other  seminary  of  learning"  by 
the  very  limited  provision  that  is  made  for  suitably  educating 
these  orphan  children  until  they  are  of  an  age  to  be  bound 
out  or  apprenticed.  At  any  rate  the  building  is  not  exclu- 
sively used  for  the  purpose  of  a  seminary  of  learning,  nor  is 
that  its  prime  or  chief  purpose.  Protection  and  care,  a  place 
of  refuge  for  colored  orphans,  are  the  main  purposes,  and  the 
comparatively  small  amount  of  education  ^mes  in  as  an 
addendum  to  such  charity. 

The  case  of  Hebrew  HVee  School  Association  v.  Mayor ^  etc. 
(4  Him,  446),  is  not  in  point.  In  that  case  there  was  and 
could  be  no  question  but  that  the  corporation  was  a  seminary 
of  learning  within  the  general  exemption  statute,  and  the 
only  issue  raised  was  whether  the  building  was  the  exclusive 
property  of  a  religious  society.  Tlie  object  of  the  corpora- 
tion was  to  provide  for  the  gratuitous  instruction  of  Jewish 
youth  in  the  Hebrew  religion  and  language  and  other  branches 
of  knowledge  and  promote  the  study  of  Hebrew  literature.  The 
court  held  it  answered  sufficiently  the  designation  of  a  religious 
society  within  the  meaning  of  the  act  of  1852  to  entitle  its 
building  to  exemption.  But  in  this  case  the  plaintiff  is  not 
SioKKLs  — Vol.  LIX*        74 
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brought  within  the  general  statute  of  exemption  upon  any  of 
the  grounds  already  discussed. 

We  think,  however,  its  claim  can  very  fairly  rest  upon 
another  subdivision  of  the  same  statute.  By  subdivision  4 
of  section  4,  already  cited  (as  amended  by  chap.  136,  of  the 
Laws  of  1866),  it  is  provided  that  "  every  poor-house,  alms- 
house, house  of  industry  and  every  house  belonging  to  a  com- 
pany incorporated  for  the  reformation  of  offenders,  or  to 
improve  the  moral  condition  of  seamen  and  the  real  and  per- 
sonal property  used  for  such  purposes  belonging  to  or 
connected  with  the  same,"  shall  be  exempt  from  taxation. 
At  first  it  might  be  thought  (and  it  has  been  claimed),  that 
this  statute  refers  to  such  alms-houses  as  are  the  property  of 
the  public  and  are  used  and  controlled  by  public  authorities  as 
the  receptacles  of  public  paupers  in  accordance  with  the 
general  system  of  the  poor  laws  of  our  State.  This  kind  of 
claim  was  made  in  the  case  of  the  Swiss  Benevolent  Society 
in  the  precise  language  above  used,  and  in  that  case,  reported 
in  the  Daily  Register,  September  12,  1885,  the  New  York 
General  Term  held  that  the  argument  was  not  sound,  and  for 
reasons  which  we  think  are  entirely  valid. 

In  the  first  place  it  may  be  observed  that  there  is  no 
occasion  for  so  narrow  a  construction  of  the  statute  arising 
from  the  language  used.  The  statute  in  terms  includes 
property  other  than  such  as  is  owned  by  the  public,  as  it 
includes  any  corporation  incorporated  for  the  reformation  of 
offenders,  or  to  improve  the  moral  condition  of  seamen,  both 
of  which  may  be  private  corporations^  and  so,  too,  an  alms- 
house may  be  a  private  corporation.  The  building  of  the 
plaintiff  comes  within  the  fair  meaning  of  an  alms-house 
which  is  defined  as  a  house  appropriated  for  the  poor.  This, 
certainly,  is  the  case  with  the  building  of  the  plaintiff.  It  is 
appropriated  wholly  for  the  poor  who  are  colored  orphans,  and 
where  they  are  to  have  a  place  of  refuge  and  to  be  boarded, 
clothed  and  suitably  educated,  etc.,  gratuitously.  What  seems 
a  still  stronger  reason  for  denying  the  correctness  of  the 
claim  that  the  statute  refers  only  to  the  well  known  public 
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alms-houses  is  the  fact  that  in  treating  of  the  general  subject 
of  the  support  of  the  poor,  the  legislature  (1  R.  S.  614),  by  a 
special  section  (p.  631,  §  72),  made  this  provision  for  the 
public  alms-houses  just  spoken  of :  "  Every  poor-house,  alms- 
house, or  other  place  provided  by  any  city,  town  or  county 
for  the  reception  and  support  of  the  poor,  and  all  real  and 
personal  property  whatever,  belonging  to  or  connected  with 
the  same,  shall  be  exempt  from  all  assessment  and  taxation," 
etc.  This  is  simply  a  substantial  repetition  of  the  act  of  1826, 
chapter  10,  which  made  it  unlawful  "to  assess  any  city, 
county  or  town  poor-house  or  alms-house,"  and,  like  that  act, 
it  strictly  confines  the  exemption  to  public  alms-houses  and 
would,  therefore,  exclude  a  building  devoted  to  such  purposes 
as  that  owned  by  the  plaintiff.  But  when  the  general  statute 
relating  to  exemptions  is  passed  as  part  of  the  Revised  Stat- 
utes, it  is  seen  how  much  broader  the  language  is  than  was 
used  in  the  act  of  1826.  In  providing  for  the  general  sup- 
port of  the  poor,  a  subsequent  part  of  the  Revised  Statutes 
re-enacts  (as  above  quoted)  the  substance  of  the  act  of  1826, 
with  additions  as  to  the  keeper  of  such  poor-houses.  It  may 
be  thought  that  this  subsequent  enactment  was  unnecessary 
because  the  public  alms-houses  were  certainly  included  in 
the  general  exemption  statute.  However  that  may  be,  it 
does  not  detract  from  the  strength  of  the  argument  that  when 
the  legislature  first  passed  an  enactment  regarding  alms- 
houses it  did  so  in  such  language  as  included  only  public 
institutions,  and  when  it  passed  in  the  Revised  Statutes  a 
general  enactment  as  to  exemptions  it  adopted  language  show- 
ing an  intention  to  greatly  broaden  the  exemption.  If  its 
intentions  had  been  the  same  in  the  passage  of  the  two  pro- 
visions embodied  in  the  Revised  Statutes  and  already  quoted, 
it  is  not  too  much  to  say  that  it  would  have  adopted  the  same 
language,  or  language  of  like  import,  and  in  regard  to  which 
there  would  be  no  room  for  doubt  or  misapprehension.  The 
general  principle  that  statutes  of  exemption  should  be  strictly 
construed,  we  believe  in  and  adhere  to,  but  such  a  case  as  this 
we  do  not  regard   as  coming  within  that  principle.     The 
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plaintrS  is  performing  a  work  of  pure  charity  and  is  taking 
upon  its  own  shoulders  a  portion  of  the  burden  that  would 
otherwise  fall  upon  the  public.  It  is  doing  this  good  work 
bj  the  express  permission  of  the  legislature,  and  through  its 
aid,  bj  reason  of  its  incorporation,  and  in  the  language  of  Mr. 
Justice  Davis,  in  the  case  of  The  Swiss  Benevolent  Society^ 
above  cited,  the  legislature  ^^  camiot  intend  to  tax  the  means 
by  which  the  relator  performs  the  duty "  for  which  it  was 
incorporated,  "  that  of  taking  a  portion  of  a  public  burden 
upon  its  own  shoulders." 

Such  a  case  as  this  is  wholly  outside  of  the  mischief 
intended  to  be  prevented  by  the  rule  referred  to.  When  busi- 
ness corporations  or  interests  come  to  the  courts  seeking  an 
exemption  from  the  common  burden  of  taxation,  it  behooves 
them  to  show  plainly  the  law  which  grants  the  exemption 
claimed,  and  the  courts  will  scrutinize  it  with  great  care  and 
caution  before  allowing  such  claim. 

We  think  the  property  comes  fairly  within  the  meaning 
of  the  statute  as  an  ahns-house,  and  that  it  was  exempt  on 
that  ground  from  taxation. 

The  remaining  question  relates  to  the  tax  of  the  year  1877, 
which  the  General  Term  held  the  plaintiff  liable  to  pay. 
The  plaintiff  took  title  to  the  premises  by  deed  dated  July 
31,  1877,  and  it  is  now  contended  that  there  was  no  lien 
arising  from  the  imposition  of  any  tax  until  tlie  amount  of 
the  tax  was  carried  out  and  the  same  was  coniirmed,  which  in 
this  instance  did  not,  as  is  said,  take  place  until  October,  1877. 

In  questions  arising  under  covenants  in  deeds  as  to  mcum- 
brances,  it  has  been  decided  that  no  lien  or  incumbrance 
by  reason  of  a  tax  existed  until  the  amount  thereof  was 
ascertained  or  determined.  {Dowdney  v.  MayoTy  etOj  54 
N.  Y.  186.) 

A  different  principal,  however,  is  here  involved.  The 
counsel  for  plaintiff  says,  that  when  the  assessors  valued  the 
property  in  question  for  the  purpose  of  taxation,  it  was  legaQy 
liable  to  taxation,  and  the  action  of  the  commissioners  m 
assessing  it  was  undoubtedly  correct,  but  he  claims  that  the 
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tax  was  Illegally  confirmed,  as  at  that  date  it  belonged  to 
plaintiff  and  was  exempt.  We  do  not  think  this  is  the 
case. 

The  court  at  Special  Term  found  that  in  1877  a  tax  of 
$524.70  was  levied  on  the  premises  in  question  by  the  defend- 
ant This  tax  arose  from  the  tax  proceedings  which  were 
initiated  in  September  of  the  year  1876.  By  section  814, 
and  following  sections  of  the  consolidation  act  of  New  York 
(Chap.  410,  Laws  of  1882),  the  deputy  tax  commissioners 
commenced  to  assess  real  and  pereonal  estate  on  the  first 
Monday  of  September  in  each  yeai*.  They  furnish  to  the 
commissioners  of  taxes  and  assessments,  under  oath,  a  detailed 
statement  of  all  the  taxable  property  in  their  several  districts. 
From  these  returns  the  commissioners  make  up  certain  books 
called  ^^  the  annual  record  of  the  assessed  valuation  of  real 
and  personal  estate."  These  books  are  open  for  examination 
and  correction  from  the  second  Monday  in  January  until  the 
first  day  of  May  in  each  year,  on  which  last  named  day  they 
are  closed  to  enable  the  commissioners  to  prepare  assessment- 
rolls  of  the  several  wards  for  delivery  to  the  aldermen 

On  the  first  day  of  May  the  commissioners  must  cause  to 
be  prepared  from  these  books  of  annual  record,  and  which 
are  declared  by  law  to  be  closed  on  that  day,  assessment-rolls 
for  each  ward,  and  must  annex  to  them  a  certificate  that  the 
same  are  correct,  in  accordance  with  the  entries  in  said  books 
of  record.  These  rolls,  thus  certified,  must  be  delivered  by 
the  commissioners  to  the  board  of  aldermen  on  the  first  Mon- 
day in  July  in  each  year.  These  rolls  are  then  taken  by  the 
board  which,  after  examination  and  figuring,  carries  out  the 
amount  of  the  tax,  having  in  the  meantime  arrived  at  the 
determination  of  the  gross  amount  to  be  raised  by  taxation 
for  the  year,  and  the  assessment-rolls  must  be  delivered,  with 
the  proper  warrants  from  the  board  of  aldermen  attached,  to 
the  receiver  of  taxes  on  or  before  the  first  day  of  September, 
who  then  gives  notice  and  proceeds  to  collect  the  taxes. 

From  this  review  of  the  law  it  is  seen  that  the  initial  steps 
to  levy  a  tax  commence  in  September  of  one  year  and  are  not 
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concluded  by  the  receipt  of  the  tax  warrants  by  the  receiver 
of  taxes  nntil  the  September  following,  covering  a  whole  year 
in  the  process.  Even  if  real  estate  not  on  the  annual  record 
of  assessed  valuation  at  the  time  when  the  books  are  open  for 
examination  could  be  placed  on,  or  if  real  estate  that  is  on 
could  be  taken  from  the  record  up  to  the  time  of  the  closing 
thereof  in  the  following  May,  it  is  clear  that  no  such  alteration 
could  be  made  after  that  date,  and  it  is  equally  clear  that  the 
general  scheme  of  taxation  is  to  enter  as  assessable  that  property 
which  is  of  that  character  up  to  the  time  when  the  record 
book  is  open  for  examination.  If  then  assessable,  its  character 
would  seem  to  be  fixed  for  the  year,  but  in  any  event,  if 
assessable  and  assessed  at  the  time  the  books  close  it  must 
remain  so  for  purposes  of  taxation  under  the  assessment-roll 
that  is  to  be  compiled  from  the  record  for  that  year.  There 
is  no  power  anywhere  after  that  to  take  real  estate  out  of 
that  record  and  out  of  the  roll,  because  since  the  closing  of  the 
record  the  property  has  passed  into  the  hands  of  an  institution 
exempt  from  taxation.  The  exemption  must  be  held  in  such 
a  case  as  this  to  be  prospective  in  its  operation.  There  is  no 
provision  made  for  any  amendment  or  alteration  of  the  record 
after  the  first  day  of  May  in  regard  to  the  assessment  of 
property  (with  an  exception  that  does  not  touch  this  case, 
§  820),  and  all  subsequent  proceedings  are  based  upon  the 
absolute  stability  of  the  record  from  that  date,  and  the  assess- 
ment-rolls are  to  be  correct  and  certified  transcripts  of  the 
same.  Upon  this  basis  the  taxes  are  carried  out  by  the  alder- 
men and  the  rolls  with  the  proper  warrants  annexed  are 
delivered  to  the  receiver  of  taxes,  and  thus  at  no  period  of 
time  intermediate  the  closing  of  the  books  on  the  first  of  May 
and  the  reception  of  the  assessment-rolls  and  the  warrants 
annexed  thereto  by  the  receiver,  could  any  one  legally  drop  this 
property  from  the  assessment-roll.  Whether  or  not  the  tax  had 
become  a  lien  at  the  time  when  the  plaintifE  took  title  is  a  fact 
of  no  moment.  It  may  be  conceded  that  technically  there 
was  then  no  lien.  For  the  reasons  already  given  the  property 
was  nevertheless  rightly  on  the  roll  and  could  not  be  legally 
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taken  oflE,  and  the  tax  was  properly  laid  and  was  payable  by 
the  plaintiflE  if  it  desired  to  clear  its  title  to  the  property. 

The  judgment  of  the  General  Term,  modifying  the  judgment 
of  the  Special  Term,  should  be  affirmed,  and  as  both  parties 
appealed  from  it  and  both  have  failed,  neither  should  recover 
costs  as  against  the  other. 

All  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  Tore,  Respondent,  v. 
Ghablbs  J.  EvEBHABDT,  Appellant. 

The  provision  of  the  Code  of  Criminal  Procedure  (§  809),  requiring  cor 
roboration  of  the  testimony  of  an  accomplice  is  complied  with,  if  there  is 
some  other  evidence  fairly  tending  to  connect  the  defendant  with  the 
commission  of  the  crime  charged,  so  that  the  conviction  will  not  rest 
entirely  upon  the  evidence  of  the  accomplice.  The  question  as  to 
whether  the  evidence  is  sufficient  corroboration  is  for  the  determination 
of  a  jury. 

Upon  the  trial  of  an  indictment  for  forgery;  the  charge  being  that 
defendant  knowingly  uttered  a  forged  check.  Held,  that  on  the  ques- 
tion of  guilty  knowledge  it  was  competent  to  prove  the  uttering  by  him 
of  other  forged  checks  upon  other  occasions. 

The  defendant  was  described  in  the  indictment  by  various  names.  Upon 
the  trial  defendant's  counsel  gave  his  true  name,  and  requested  that  in 
administering  oaths  on  the  trial,  the  clerk  should  designate  him  by  this 
name  omitting  the  fictitious  names.  The  court  repUed  that  it  would 
instruct  the  clerk  to  designate  defendant  by  the  name  so  given,  and 
would  allow  him  to  state  the  other  names  contained  in  the  indictment, 
and  in  administering  oaths,  the  clerk  gave  all  the  names,  to  which  said 
counsel  excepted.  It  appeared  from  the  examination  of  some  of  the 
jurors,  that  they  were  prejudiced  by  the  fact  that  he  seemed  to  have  so 
many  different  names;  these  were  excluded  from  the  jury.  Held,  that 
while  the  fictitious  names  might  have  been  omitted  after  the  true  name 
was  discovered,  no  material  error  was  committed  by  the  repetition  of 

them, 
^fter  the  rendition  of  a  verdict  of  guilty,  at  the  request  of  defendant's 
counsel,  the  defendant  was  remanded  until  a  day  named  for  the 
purpose  of  a  motion  for  arrest  of  judgment  and  for  a  new  trial;  no 
motion  was  made  by  either  party  on  the  day  named  or  durmg  the  term. 
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attorney  mpved  for  judgment,  which  was  opposed  on  the  ground  that 
the  court  had  no  jurisdiction.  Beld,  untenable;  that  it  was  fairly  to  be 
assumed  that  defendant,  by  iiot  appearing,  or  offering  to  appear,  on  the 
day  named,  and  by  not  objecting,  waived  the  delay  within  the  meaning 
of  and  as  authorized  by  the  provision  of  the  Code  of  Criminal  Procedure 
(g  472),  In  reference  to  the  time  of  pronouncing  judgment  after  a  verdict 
of  guilty. 

(Argued  February  10, 1887  ;  decided  March  1,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  entered  upon 
an  order  made  January  4,  1887,  which  affirmed  a  judgment 
of  the  Court  of  General  Sessions,  in  and  for  the  city  and 
county  of  New  York,  entered  xiyon  a  verdict  convicting 
defendant  of  the  crime  of  forgery  in  the  second  degree. 

The  material  facts  are  stated  in  the  opinion. 

A.  Suydam  for  appellant.  The  corroDoration  of  the 
accomplice  was  wholly  insufficient.  The  additional  evidence 
did  not  ^^  tend  to  connect  the  defendant  with  the  commision 
of  the  crime."  (Code  of  Crim.  Pro.,  399 ;  People  v.  Court- 
ney, 28  Hun,  589;  People  v.  Plath,  100  K  Y.  693.)  All 
the  evidence  in  regard  to  the  uttering  of  other  forged  checks 
was  improperly  admitted.  {Stokes  v.  People,  53  N.  Y.  164, 
170 ;  Rosemweig  v.  People,  6  Lans.  4t62 ;  Coleman  v.  People, 
55  N.  Y.  81,  90,  91;  Copperman  v.  People,  66  id.  692; 
Peojole  V.  Gibibe,  93  id.  470,  473 ;  People  v.  Baker,  96  id. 
340.)  It  is  contended,  on  behalf  of  the  appellant,  that, 
according  to  common  law  rules,  and  by  the  clear  interpretation 
of  the  provisions  of  the  Code  of  Criminal  Procedure,  judg- 
ment in  a  criminal  action  must  be  rendered  at  the  same  term 
at  which  the  action  was  tried,  unless  there  is  a  reason  for 
delay  arising  out  of  some  proceeding  between  verdict  and 
judgment,  and  that  such  reason  must  appear  on  the  record. 
(Code  of  Crim.  Pro.,  §§  471,  472,  483;  Rex  v.  Fletcher, 
Russ  &  Ry.  58;  Brown  v.  Rice,  57  Me.  66;  CorrCre  v. 
Malmi^  67  Penn.  St.  291 ;  En  parte  Lange,  18  Wall.  163, 
174;  Ltmeixherg  v.  People,  27  N.  Y.  336.)    The  repetition 
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of  the  alias  names  in  the  hearing  of  the  jary  against  the 
objection  of  the  defendant  was  error  and  affected  his  sub- 
stantial rights,  {Uildreth  v.  City  of  Troy,  101  N.  Y.  234 , 
Code  of  Civ.  Pro.,  §  387.) 

McITemieSemple tor  Tespondent.  If  a  defendant  is  indicted 
by  a  fictitious  or  erroneous  name,  and  in  any  stage  of  the 
proceedings  his  true  name  is  discovered  it  may  be  inserted  in 
the  subsequent  proceedings,  referring  to  the  fact  of  his  being 
indicted  by  the  name  mentioned  in  the  indictment.  (Code 
Crim.  Pro.,  §  277;  Thompson  &  Merriam  on  Juries,  228, 
229,  §  259  ;  Orisaon  v.  State,  8  Tex.  App.,  370,  378  ;  AOas 
Co.  v.  Johnson,  23  Mich.  37.)  The  exclusion  by  the  court 
of  a  talesman  is  not  reviewable  on  appeal.  (Crim.  Code, 
§§  445,  485,  627.)  The  evidence  relied  on,  as  corroborative 
of  the  accomplice  and  tending  to  prove  defendant's  complicity 
in  the  perpetration  of  the  crime,  was  suflBcient.  {People  v 
Jiyland,  97  N.  T.  126 ;  28  Hun,  589 ;  1  N.  Y.  Cr.  K.  123.) 
Special  intention  to  defraud  was  one  of  the  constituent 
elements  of  the  crime  charged  and  was,  therefore,  as  doubtful 
(in  the  sense  that  it  was  in  issue)  as  any  of  the  other  con- 
stituent elements  of  the  crime,  proof  of  other  previous 
forgeries  was  admissible.  {People  v.  Why  land,  4  Hun,  611 ; 
People  V.  Shulfnan,  80  N.  Y.  373;  Mayer  v.  People,  id. 
364.)  Even  if  the  delay  cannot  be  deemed  to  have  b3en 
waived  by  the  defendant,  and  if  the  rendering  of  judgments 
after  the  expiration  of  the  term  at  which  the  defendant  was 
tried  and  convicted  can  be  deemed  a  departure  from  the  mode 
of  procedure  prescribed  by  the  Code,  or  an  error  or  mistake 
therein,  it  is  not  such  a  departure,  error  or  mistake  as  renders 
the  judgment  invalid  or  furnishes  ground  for  reversal,  for  it 
did  not  actually  prejudice  the  defendant,  or  tend  to  his  preju- 
dice, in  respect  to  a  substantial  right.  (Code  of  Crim.  Pro., 
§  684.)  Such  error  or  mistake  was  not  available  on  motion  m 
arrest  of  judgment,  which  motion  must  be  founded  upon  some 
one  of  the  "  defects  in  the  indictment  in  section  331."  (Code 
Crim.  Pro.,  §  467.) 

SioKSLs  — YoL.  LIX.      75 
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Earl,  J.  The  defendant  was  convicted  in  the  Conrt  of 
General  Sessions  in  the  city  of  New  York  of  the  crime  of 
forgery  in  the  second  degree,  committed  by  uttering  a  forged 
check  knowing  it  to  bo  forged. . 

Prior  to  his  conviction,  one*  Gaylord  had  been  convicted  of 
the  same  offense  for  uttering  the  same  check,  and  Iiad  been 
sentenced  to  the  State  prison  at  Sing  Sing.  He  was  produced 
AS  a  witness  on  the  trial  of  the  defendant  and  testified  that  he 
received  the  forged  clieck  from  him  and  was  induced  by  him  to 
attempt  to  obtain  the  money  upon  it  f  ronfi  the  bank  upon  which 
it  was  drawn.  He  wfts  therefore  an  accomplice,  and  the 
objection  is  now  ipade  that  his  testimony  was  not  sufficiently 
corroborated  under  section  399  of  the  Code  of  Criminal 
Procedure,  which  provides  that  '^  a  conviction  cannot  be  had 
upon  the  testimony  of  an  accomplice  unless  he  be  corroborated 
by  such  other  evidence  as  tends  to  connect  the  defendant  with 
the  commission  of  the  crime."  Prior  to  the  enactment  of  this 
section  it  was  customary  forjudges  to  instruct  jurors  that  they 
should  not  convict  a  defendant  of  crime  upon  the  evidence  of 
an  accomplice  unless  such  evidence  was  corroborated ;  and  yet 
it  was  the  law  in  this  State  that  a  defendant  could  be  convictdd 
upon  the  uncorroborated  evidence  of  an  accomplice  if  the  jury 
believed  it.  This  section  has  changed  that  rule  of  law  and 
requires  that  there  should  be  simply  corroborative  evidence, 
which  tends  to  connect  the  defendant  with  the  commission  of 
the  crime. 

Here,  without  referring  particularly  to  the  evidence  of 
Schulken  and  of  Caroline  Gaylord,  we  think  such  evidence 
was  sufficient  to  show  some  active  agency  on  the  part  of  the 
defendant  in  uttering  the  check,  and  thus  to  connect  him  with 
the  commission  of  the  crime,  and  that  satisfies  the  law. 
Whether  that  evidence  was  sufficient  corroboration  of  the 
accomplice  was  for  the  determination  of  the  jury.  The  law 
is  complied  with  if  there  is  some  other  evidence  fairly  tending 
to  connect  the  defendant  with  the  commission  of  the  crime  so 
that  his  conviction  will  not  rest  entirely  upon  the  evidence  of 
the  accomplice. 
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Upon  tlie  trial,  the  people  were  allowed  to  prove  against  the 
objection  of  the  defendant,  the  uttering  of  other  forged 
checks  by  him  upon  other  occasions.  In  this  there  was  no 
error.  The  defendant  by  his  plea  of  not  guilty  had  put  in 
issue  everything  which  it  was  incumbent  upon  the  people  to 
prove.  They  had  no  direct  or  positive  evidence  that  he  per- 
sonally forged  the  check  which  he  uttered,  and  it  was  open 
for  him  to  show  that  at  the  time  he  uttered  it  be  had  no 
knowledge  that  it  was  forged,  and  was  therefore  innocent  of 
crime ;  and  for  the  purpose  of  showing  the  prisoner's  guilty 
knowledge  in  such  cases  it  has  always  been  held  competent 
to  prove  other  forgeries.  {Mayer  v.  People^  80  N.  Y.  364'; 
People  V.  Shulma/n^  id  373.)  Such  proof  is  not  received  for 
the  purpose  of  showing  other  crimes  than  that  charged  in 
the  indictment,  but  for  the  purpose  of  showing  tlie  guilty 
knowledge  and  intent  which  are  elementt  of  the  crime 
.  charged,  and  it  can  be  considered  by  the  jury  only  for  that 
purpose.  Although  the  evidence  of  Gaylord,  corroborated  as  it 
was,  as  to  the  guilty  knowledge  of  the  defendant,  was  quite 
clear  and  convincing,  yet  the  people  were  not  bound  to  rest 
upon  a  prima  facie  case,  but  had  the  right  to  confirm  that 
evidence  by  the  proof  as  to  the  uttering  of  other  forged 
checks. 

The  defendant  was  described  in  the  indictment  as  "  George 
Hartman,  otherwise  called  George  Peters,  otherwise  called 
Mash  Market  Jake,  otherwise  called  Charles  Coke ;  otherwise 
called  Charles  McGloin."  Upon  the  trial,  these  names  were 
repeated  by  the  clerk  in  the  oath  administered  to  the  jurors 
challenged,  and  the  counsel  for  the  defendant  objected  to  the 
repetition  of  such  names  on  the  ground  that  it  tended 'to 
prejudice  the  defendant  in  the  minds  of  the  jurors ;  and  he 
admitted  and  oflEered  to  prove  that  the  true  name  of  the 
defendant  was  Charles  Everhardt.  The  trial  judge  stated  in 
reply  that  he  could  see  no  objection  to  the  clerk  inserting 
in  the  subsequent  proceedings  the  natne  which  the  defendant 
asserted  was  his  true  name,  and  referring  to  the  fact  that 
he  was  indicted  under  another  name.     The  defendant's  counsel 
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excepted  and  again  asked  the  court  to  instmct  the  clerk,  in 
swearing  the  jurors  and  the  witnesses,  that  he  sliould  designate 
the  defendant  as  Charles  J.  Everhardt,  and  omit  the  fictitious 
names.  The  court  replied  that  he  would  instruct  the  clerk  to 
designate  the  defendant  as  Charles  J.  Everhardt,  and  would 
allow  him  to  state  the  several  other  names.  To  this  ruling  the 
defendant's  counsel  excepted.  Thereafter,  throughout  the  trial, 
at  each  administration  of  an  oath  the  clerk,  under  the  instruc- 
tions of  the  court,  designated  the  defendant  as  "  Charles  J. 
Everhardt,  indicted  as  George  Hartman,  otherwise  called 
George  Peters,  otherwise  called  Mash  Market  Jake,  otherwise 
called  Charles  Coke,  otherwise  called  Charles  McGloyn." 
At  each  repetition  of  these  names  defendant's  counsel  objected 
thereto  and  moved  that  the  defendant  be  designated  by  the 
name  of  Charles  J.  Everhardt,  and  not  by  the  fictitious  names. 
The  objections  ♦ere  overruled  and  the  motion  denied  and 
defendant's  counsel  excepted.  It  appeared  from  the  examina- 
tion of  some  of  the  jurors  that  they  were  prejudiced  by  the 
fact  that  the  defendant  appeared  to  have  so  many  different 
names,  and  they  were  excluded  from  the  jury  on  that  account, 
and  twelve  jurors  were  finally  empaneled  against  whom  there 
was  no  objection.  Section  277  of  the  Code  of  Criminal 
Procedure  provides  that  "if  the  defendant  is  indicted  by 
a  fictitious  or  erroneous  name  and  in  any  stage  of  the  proceed- 
ing his  true  name  is  discovered,  it  may  be  included  in  the  sub- 
sequent pnoceedings  referring  to  the  fact  of  his  being  indicted 
by  the  name  mentioned  in  the  indictment."  No  material 
error  was  committed  by  the  repetition  of  the  fictitious  names. 
While  undoubtedly  they  might  with  propriety  have  been 
onaitted  in  the  administration  of  the  oath  to  jurors  and  witnesses 
after  the  tnie  name  was  discovered  and  inserted  in  the  indict- 
ment and  other  proceedings,  yet  as  such  names  all  appeared 
in  the  indictment  and  in  the  evidence  it  was  not  error  to 
repeat  them  whenever  it  became  necessary  to  name  the 
defendant,  and  it  cannot  be  assumed  that  any  legal  harm 
was  thereby  done  to  him. 

After  the  jury  returned  their  verdict  of  guilty,  the  odunsel 
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for  the  defendant  requested  that  the  defendant  be  remanded 
until  the  Tuesday  following,  which  was  the  twenty-second 
day  of  December,  that  he  might  then  make  a  motion  for 
arrest  of  judgment,  and  for  a  new  trial,  and  the  court  granted 
the  request  and  ordered  that  the  prisoner  should  be  remanded 
until  that  day.  The  record  then  states  that  no  further 
proceedings  were  had  and  no  motion  was  made  by  either 
party  during  the  December  Term  of  the  court ;  that  after- 
ward, on  the  24th  day  of  December,  1885,  the  December 
Term  of  the  court  was  finally  adjourned  without  day ;  that 
afterward,  on  the  7th  day  of  January,  1886,  at  the  January 
Term  of  the  court,  the  same  judge  presiding,  the  following 
proceedings  were  had :  The  defendant  being  again  led  to  the 
bar  of  the  court,  the  district  attorney  moved  for  judgment, 
and  the  defendant  being  asked  if  he  had  any  cause  to  say  why 
judgment  should  not  be  pronounced  against  him,  his  counsel 
moved  for  a  new  trial  upon  various  grounds  mentioned,  being 
for  errors  committed  during  the  progress  of  the  trial.  He 
also  moved  that  judgment  should  be  arrested  because,  among 
other  things,  "  the  verdict  was  rendered  and  the  jury  dis  • 
charged  on  the  18th  day  of  December,  1885,  and  during  the 
December  Term  of  the  court ;  and  afterward,  to  wit,  on  the 
24th  day  of  December,  1885,  the  court  was  duly  adjourned 
until  the  next  term,  by  which  adjournment  the  December 
Term  was  finally  adjourned  without  day,  no  judgment  having 
been  rendered,  and  the  defendant  not  having  applied  for  or 
consented  to  any  delay  in  the  rendition  of  judgment  beyond 
the  22d  day  of  December,  1885,  being  the  Tuesday  following 
next  after  the  day  on  which  the  verdict  was  rendered,  and 
the  court  now  holding  the  January  Term,  1886,  has  no  juris- 
diction to  render  judgment  in  the  action."  The  court  which 
pronounced  the  judgment  was  the  same  court  which  tried  the 
indictment,  and  in  which  the  verdict  was  i-endered,  and  it 
would  be  a  sufficient  answer  in  this  case  that  no  substantial 
harm  was  done  to  the  defendant  by  the  delay  from  the  twenty- 
second  day  of  December  to  the  seventh  day  of  January 
following.     But  upon  this  record,  it  may  fairly  be  said  that 
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the  defendant,  not  objecting,  waived  any  delay  within  the 
meaning  of  section  472  of  the  Code  of  Criminal  Procedure, 
which  provides  that  the  time  for  pronouncing  judgment  after 
a  verdict  of  guilty  '^must  be  at  least  two  days  after  the 
verdict,  if  the  court  intend  to  remain  in  session  so  long,  or 
if  not«  as  remote  a  time  as  can  reasonably  be  allowed ;  but 
any  delay  may  be  waived  by  the  defendant."  Judgment  in 
this  case  was  postponed  at  the  request  of  the  defendant  until 
the  twenty-second  day  of  December,  to  enable  his  counsel  to 
make  a  motion  for  arrest  of  judgment  and  for  a  new  trial. 
On  that  day  he  did  not  appear  or  request  to  appear  in  court 
to  make  his  motion,  and  hence  he  must  be  assumed  to  have 
been  wholly  indifferent  to  the  delay  and  to  have  consented 
thereto.  There  is,  therefore,  no  reason  for  saying  that  the 
court  lost  jurisdiction  to  pronounce  judgment  on  a  sub- 
sequent day. 

We  have  now  noticed  briefly  all  the  allegations  of  error 
brought  to  our  attention  by  the  counsel  for  the  defendant, 
and  believe  that  none  of  them  are  well  founded 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Thb  People  op  the  State  op  New  York,  Respondent,  v. 
Andrew  J.  Wightman,  Appellant. 

To  sustain  a  conviction  under  tho  Penal  Code  (§  558),  for  sending  a 
threatening  letter,  it  is  not  essential  that  the  threat  on  its  face  bo  to  do 
an  illegal  act.  An  accusation  in  writing  of  an  act  involving  moral 
turpitude,  known  by  the  writer  to  be  false,  accompanied  with  a  sugges- 
tion that  legal  proceedings  will  be  taken,  unless  the  person  against 
whom  it  is  made  purchase  silence,  may  be  a  threat  within  the  statute, 
although,  in  form,  the  accused  is  only  called  upon  to  render  satisfaction 
for  that  which,  if  the  charge  was  true,  would  entitle  the  accuser  to 
pecuniary  compensation. 

An  mdictment  charged,  in  substance,  and  the  evidence  Justified  a  finding 
that  defendant  and  others,  with  intent  to  extort  money  from  the  prose- 
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cutor,  sent  to  him  a  letter,  well  knowing  its  contents,  falsely  accusing 
him  of  having  had  sexual  intercourse  with  M.,  an  unmarried  female, 
resulting  in  pregnancy.  The  letter  was  set  forth  in  the  indictment,  it 
purported  to  have  been  written  by  one  of  the  accused,  an  attorney,  and 
was  addressed  to  the  prosecutor.  It  alleged  that  the  writer  had  been 
informed  by  M.  of  the  fact  of  such  intercourse  and  its  results,  and  after 
referring  to  the  liability  in  such  case  for  the  support  of  the  child  and 

]  the  mother's  expenses  during  her  sickness,  concluded  thus,  "  are  you 
willing  to  make  suitable  provision  for  such  liability  and  thereby  avoid 
publicity,  or  will  it  be  necessary  to  take  legal  steps  in  the  matter." 

*  BM,  that  the  indictment  was  good  in  substance,  and  the  evidence 
justified  a  conviction. 

(Submitted  February  10,  1887  ;  decided  March  1,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  iri  the  first  judicial  department,  entered  upon 
an  order  made  January  22,  1887,  which  aflSrmed  a  judgment 
of  the  Court  of  Oyer  and  Terminer  in  and  for  the  city  and 
county  of  New  York,  entered  upon  a  verdict  convicting  ^the 
defendant  of  the  crime  of  blackmail. 

The  material  facts  are  stated  in  the  opinion. 

T,  W.  Tyng  for  appellant.  To  convict  a  defendant  of  this 
crime  it  is  necessary  to  aver  and  prove  that  the  letter  or 
writing  threatened  to  do  one  or  the  other  of  the  four  acts 
specified  in  section  558  of  the  Penal  Code ;  that  the  defendant 
knew  the  contents  of  the  letter  or  writing;  that  he  sent  it,  or 
caused  it  to  be  forwarded  or  received,  with  the  intent  by 
means  thereof  to  extort  or  gain  money.  Everything  else  is 
surplusage.  {People  v.  Thompson^  97  N.  Y.  313.)  If  the 
record  be  found  ambiguous,  the  construction  most  favorable  to 
the  appellant  should  be  given.  {BonndL  v.  Oriswold^  89  N.  Y. 
122.)  An  indictment  can  charge  but  one  crime  and  in  one 
form,  except  as  provided  in  section  279 ;  and  this  section  only 
allows  different  crimes  to  be  charged  in  the  same  indictment 
when  they  are  founded  upon  the  same  acts.  (Code  Crim.  Pro., 
§  278.) 

McKemie  SempU  for  respondent.  If  an  indictment  allegss 
that  a  letter,  whose  language  as  set  forth  was  meant  to  convey 
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a  particular  threat,  the  indictment  must  be  deemed  good 
pleading  and  the  question  as  to  whether  the  letter  does  or 
does  not  convey  the  alleged  threat  cannot  be  decided  upon 
demurrer,  but  must  be  referred  to  the  jury.  {People  v, 
Thompson,  97  N.  T.  813;  Eeg.  v.  Eendy,  4  Cox  Cr.  Cas. 
24:3 ;  Beg.  v.  Smithy  2  Carr.  &  Kir.  [61  E.  C.  L.  E.]  882 ; 
Bex  V.  Tucker^  1  Moody,  134 ;  Beg.  v.  Cooper,  3  Cox  Cr. 
Cas.  547 ;  Bishop's  Crim.  Pro.,  §§  1228,  1229 ;  Wharton  on 
Crim.  Law,  §  1665 ;  Deste's  Crim.  Law,  §  142  J,  notes  13, 14.') 
Whether  a  letter  is  a  threatening  letter  is  a  question  of  fact 
for  the  jury.  {Beg.  v.  Hendy,  4  Cox  Cr.  Cas.  243  ;  Beg.  v. 
Smith,  2  Carr.  &  Kir.  [61  E.  C.  L.  R.]  882 ;  Bex.  v.  Tucker, 
1  Moody,  134 ,  Beg.  v.  Cooper,  3  Cox  Cr.  Cas.  547.) 

Andrews,  J.  Omitting  the  superfluous  words  in  the 
indictment,  it  charges,  among  other  things,  in  substance,  that 
the  defendant  and  others,  well  knowing  the  contents  of  the 
letter  and  with  intent  to  extort  money  from  the  prosecutor, 
did,  on  a  day  and  at  a  place  mentioned  in  the  indictment, 
feloniously  send  and  cause  to  be  forwarded  to,  and  received 
by  the  prosecutor,  the  letter  set  out  in  the  indictment,  threaten- 
ing to  expose  him  to  disgrace  by  falsely  and  publicly  accusing 
him  of  having  had  sexual  intercourse  with  one  May  A. 
Thatcher,  an  unmarried  female,  resulting  in  her  pregnancy 
of  a  child  likely  to  be  bom  a  bastard.  The  letter  set  out 
in  the  indictment  purports  to  have  been  written  by  one 
of  the  co-defendants,  an  attomey-at-law,  in  behalf  of  May 
A.  Thatcher,  and  was  addressed  to  the  prosecutor.  Tlie 
letter,  after  stating  that  the  writer  had  been  informed 
by  May  A.  Thatcher  that  there  had  been  sexual  inters 
course  between  her  and  the  prosecutor  and  that  she  was 
with  child  by  him,  proceeds  as  follows :  *^  I  suppose  you 
are  aware  that  under  these  conditions  you  are  liable  for 
the  support  of  the  child  and  the  mother's  expenses  during 
her  sickness.  Are  you  willing  to  make  suitable  provision 
for   such  liability  and  thereby  avoid    publicity,  or  will   it 
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be  necessary  to  take  legal  stepa  in  the  matter."  The  defend- 
ant was  tried  and  convicted.  The  evidence  is  not  contained 
in  the  record.  The  bill  of  exceptions  states  that  the  people, 
to  maintain  the  issue  on  their  part,  introduced  evidence 
tending  to  prove  the  acts  charged  in  the  first  five  counts  of 
the  indictment.  It  must  be  assumed,  therefore,  that  the  evi- 
dence justified  the  jury  in  finding  that  the  defendant  know- 
ingly sent  a  letter  to  the  prosecutor,  falsely  charging  him  with 
having  had  illicit  intercourse  with  May  A.  Thatcher,  result- 
ing in  pregnancy,  and  that  it  was  sent  for  the  purpose  of  extor- 
tion. It  is  claimed  on  behalf  of  the  defendant,  that,  to  support 
a  conviction  under  section  558  of  the  Penal  Code,  for  sending 
a  threatening  letter,  the  letter  complained  of  must  not  only 
in  itself  contain  a  threat,  but  it  must  on  its  face  be  a  threat 
to  do  an  illegal  thing.  It  is  doubtless  true  tliat  a  demand  for 
indemnity  for  a  wrong,  made  in  good  faith,  accompanied  by 
a  suggestion  that  legal  proceedings  will  be  resorted  to  unless 
satisfaction  is  voluntarily  made,  is  not  a  threat  within  the 
statute,  although  the  wrong  is  one  the  disclosure  of  which 
would  bring  disgrace  upon  the  guilty  party.  But  if  the 
party  making  the  demand  knows  that  he  has  suffered  no 
wrong,  a  threat  to  prosecute,  unless  settlement  is  made, 
might,  we  conceive,  bring  the  case  within  the  statute,  although 
on  the  face  of  the  letter  the  party  writing  it  might  seem  to 
be  asserting  only  his  legal  rights.  In  other  words,  a  false 
accusation  in  writing  of  an  act  involving  moral  turpitude, 
known  by  the  party  making  it  to  be  false,  accompanied  with 
a  suggestion  that  legal  proceedings  will  be  taken  unless  the 
person  against  whom  it  is  made  purchases  silence,  may  be  a 
threat  within  the  statute,  although  in  form  the  accused  is 
simply  called  upon  to  render  satisfaction  for  that  which,  if 
the  charge  was  true,  would  entitle  the  accuser  to  pecuniary 
compensation.  The  mere  form  in  which  the  threat  is  made  is 
not  decisive.  The  letter  in  this  case  distinctly  intimated  that 
legal  proceedings  would  be  taken  to  enforce  the  liability  unless 
the  prosecutor  made  voluntary  provision  for  the  mother  and 
child,  and  he  is  asked  whether  he  is  willing  to  do  this  to  avoid 
SlOKELS — ^YoL.LIX.         70    . 
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pMidty.  The  averment  in  the  indictment  that  the  defendant, 
for  the  purpose  of  extorting  money  from  the  prosecutor,  threat- 
ened to  expose  him  to  disgrace  by  falsely  charging  him  with  the 
criminal  acts  stated,  fairly  implies  that  defendant  knew  the 
charge  contained  in  the  letter  was  false,  and  the  admission 
in  the  record  that  evidence  was  given  tending  to  prove  the 
acts  charged  in  the  indictment  must  have  been  intended  to 
cover  not  merely  the  bare  act  of  sending  the  letter,  but  the 
circumstances  averred  in  connection  with  the  act,  that  is  that 
it  was  a  scheme  to  extort  money  by  making  a  false  charge. 

We  think  the  indictment  was  good  in  substance,  and  that 
the  conviction  should  be  affirmed.  (See  People  v.  Thompson^ 
97  K  Y.  313;  Reg.  v.  Bendy,  4  Cox  Cr.  C.  243;  Bex  v. 
Tucker,  1  Moody,  134.) 

All  concur. 

Judgment  affirmed. 


1104    flS, 
1115   m\ 

i96_5o  IsAAo  Hats,  Respondent,  v.  Bbbnabd  Midas,  Appellant. 

Where  a  vendor  brought  an  action  to  recover  the  price  of  goods  sold, 
and  obtained  an  attachment  therein,  on  the  ground  that  the  defendant 
had  removed  and  disposed  of  his  property  with  intent  to  defraud  his 
creditors,  which  was  levied  on  property  of  the  defendant,  but  nothing 
was  obtained  by  plaintiff  under  the  attachment,  and  said  action  was 
subsequently  discontinued,  by  order  of  the  court,  on  notice  to  the 
defendant;  hM,  that  plaintiff  was  not  precluded  thereby  from  rescind- 
ing the  sale,  on  the  ground  that  it  was  induced  by  fraud  on  the  part  of 
the  vendee,  and  from  bringi'ng  an  action  to  recover  the  gQods  sold,  in 
the  absence  of  proof  that  the  vendor  brought  the  first  action  with 
knowledge  of  the  fraud. 

(Argued  February  10,  1887  ;  decided  March  1,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  February  13,  1886,  which  reversed  a  judgment  in 
favor  of  defendant  entered  upon  a  verdict  and  directed  judg- 
ment in  favor  of  plaintifE.     (Reported  below,  39  Hun,  460.) 
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The  nature  of  the  action  and  the  material  facts  are  stated  m 
the  opinion. 

James  Tray  for  appellants.  With  plaintiiFs  knowledge  of 
the  fraud  practiced  upon  him  by  Midas,  his  action  to  recover 
the  price  of  the  goods  was  an  election  to  afSrm  the  sale  and 
allow  the  vendee  to  retain  the  property,  and  he  thus  secured 
the  benefit  of  a  warrant  of  attachment  which  he  could  not 
have  procured  had  he  elected  to  disaflSrm  the  contract  and 
reclaim  the  goods.  (Art.  1,  tit  2,  chap.  14  Code  of  Civ.  Pro., 
§  635.)  Having  elected  to  pursue  one  of  two  inconsistent 
remedies,  his  right  to  the  other  was  extinguished  and  could 
not  afterwards  be  resorted  to.  {Powers  v.  Benedict^  88  N.  Y. 
609 ;  £k.  of  Belcdt  v.  Beale,  34  id.  473:  Field  v.  Bland,  81 
id.  239 ;  Matter  v.  Tuska,  87  id.  166 ;  Taussig  v.  Jffunty  49  id. 
301 ;  Rodermund  v.  Clark,  46  id.  354 ;  Morris  v.  Eexfard,  18 
id.  522 ;  Bawen  v.  MandeviUey  95  id.  239,  240 ;  Shaffer  v. 
BeitZy  35  id.  300 ;  Wile  v.  Brovmstein,  35  Hun,  68 ;  Narthr 
ampton  Nat.  Bh  v.  Kidder,  50  N.  Y.  Sup.  Ct.  [18  J.  &  S.] 
246 ;  Creighton  v.  Haggerty,  id.  9 ;  Wile  v.  Pierce,  4  Hun, 
351 ;  Acer  v.  Hotohkiss,  97  N.  Y.  406 ;  Strang  v.  Strang, 
102  id.  69.)  The  right  to  rescind  a  contract  for  fraud,  must 
be  exercised  immediately  upon  its  discovery,  and  any  delay 
in  doing  so,  or  the  continued  employment,  use  and  occupation 
of  the  property  received  under  the  contract  will  be  deemed  an 
election  to  afiirm  it.  {Strang  v.  Strang,  102  N.  Y.  69.)  One 
cannot  experiment  upon  a  contract  void  for  fraud  by  trying  to 
enforce  it  with  knowledge  of  the  fraud,  and  that  result  being 
unsatisfactory  seek  at  last  to  rescind  it.  {Acer  v.  Hatchkiss, 
97  N.  Y.  395.) 

A.  Blumenstiel  for  respondent.  Even  if  there  was  a  con- 
clusive election  as  between  the  plaintiff  and  the  defendant 
Midas,  such  defense  was  not  available  to  the  sheriff.  {Powers 
V.  Benedict,  88  N.  Y  609,  610.)  There  was  no  binding 
election.  {Bq.  Co-operative  K  Co.  v.  Hersee,  24  Week.  Dig. 
428 ;  Bowe  v.  Mand&oiOe,  95  N.  Y.  240,  241 ;  MaUage  v. 
Paale^  14  Hun,  556,  558 ;  Johnson  v.  Fidd,  33  id.  195  ;  Eg. 
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F<ytmd.  Co.  V.  Hersee,  33  id.  171,  174,  175,  itG;  Jf^ason  v. 
Cochrofj  3  Duer,  369;  Acer  v.  Hotchkias^  97  N.  Y.  395; 
Rodermund  v.  Clark^  46  id.  354,  356,  35T ;  Morris  v.  Resi>- 
ford,  18  id.  552,  556 ;  Bk.  of  Beloit  v.  Beale,  34  id.  473.) 

Danfobth,  J.  This  is  an  appeal  by  the  defendant  Stegman 
from  an  order  of  tlie  General  Term  of  the  Supreme  Court, 
reversing  a  judgment  theretofore  obtained  by  him  in  an 
action  for  the  recovery  of  personal  property  and  directing 
judgment  in  favor  of  the  plaintiff.  The  complaint  contains 
the  usual  allegations  required  in  such  actions.  The  answer  of 
defendant  Stegman  admitted  the  value  of  the  goods  to  be  as 
stated,  but  denied  all  other  averments  of  the  complaint,  and 
set  up  that  as  sheriff  of  Kings  county  he  took  the  property 
by  virtue  of  sundry  attachments  duly  issued  to  him  for 
enforcement  against  the  property  of  one  Midas,  his  co-defend- 
ant, and  that  one  of  the  attachments  was  in  favor  of  the 
plaintiff  Hays.  Midas,  by  his  answer,  alleged  that  the 
property  was  purchased  by  him  from  the  plaintiff,  and  that 
before  the  commencement  of  this  action  the  plaintiff  sued  for 
the  price  and  obtained  a  warrant  of  attachment  thereby,  as  is 
asserted,  affirming  the  contract  of  sale. 

Upon  the  trial  the  plaintiff  offered  testimony  tending 
to  show  that  Midas  procured  the  goods  fraudulently, 
and  produced,  and  offered  to  return  to  liim,  the  notes  given 
therefor.  They  were  refused.  The  defendant  Stegman  then 
put  in  evidence,  among  others,  the  attachment  issued  to  him 
in  favor  of  the  plaintiff.  It  recited  a  cause  of  action  on 
contract,  and  stated  as  ground  for  the  attachment  that  ^^  the 
defendant  has  removed  and  disposed  of  his  property  with 
intent  to  defraud  Iiis  creditors,"  and  also  the  affidavits  on 
which  the  charge  was  founded. 

The  suit  was  commenced  and  the  attachment  levied  upon 
real  and  personal  property  of  the  defendant  Midas,  on  the 
16th  of  December,  1884.  But  it  was  proven  that  the 
attachment  suit  was  discontinued  by  an  order  of  the  court, 
made  December  twenty-seventh,  on  notice  to  the  defendant, 
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and  the  present  action  commenced  on  the  29th  of  December^ 
1884.  It  was  conceded  that  nothing  was  obtained  by  the 
piaintifl  under  the  attachment. 

The  defendants  thereupon  moved  for  a  dismissal  of  the 
complaint  upon  the  ground,  as  stated  by  their  counsel,  that  it 
appeared  from  the  proof  that  the  plaintiff,  on  the  16th  day  of 
December,  1884,  with  full  knowledge  of  the  fraud  which  had 
been  perpetKated  upon  him  by  Midas,  and  the  right  to  rescind 
said  sale  and  reclaim  said  goods,  or  affirm  the  sale  and  recover 
the  value  therefor,  had  elected  to  affirm  the  sale  of  the  goods 
obtained  by  Midas,  and  sue  upon  the  contract  for  the  value 
thereof,  and  having  so  elected  and  obtained  the  benefit  of  a 
personal  remedy,  such  election  was  final  and  conclusive  and 
vested  Midas  with  the  title  to  said  property. 

By  consent  of  parties  the  court  reserved  its  decision  upon 
the  question  of  law  thus  raised,  and  submitted  the  case  to  the 
jury  to  find  on  the  question  of  fact  as  to  whether  the  defend- 
ant Midas  had  obtained  possession  of  the  goods  fraudulently, 
and  with  the  preconceived  intent  not  to  pay  therefor.  They 
found  for  the  plaintiff. 

The  court  subsequently  decided  the  point  reserved,  in  favor 
of  the  defendant,  set  aside  the  verdict,  dismissed  the  com- 
plaint and  awarded  judgment  in  favor  of  the  defendant 
Stegman  for  a  return  of  the  property.  Upon  appeal  by  the 
plaintiff  the  General  Terra  reversed  this  judgment  and  ordered 
judgment  for  the  plaintiff  upon  the  verdict. 

The  two  actions  are  inconsistent,  and  if  it  had  appeared 
that  the  first  was  brought  with  knowledge  of  the  defendants' 
fraud,  it  may  be  inferred  from  the  opinions  of  the  courts 
below  there  would  have  been  no  difference  between  them. 
But  neither  party  requested  to  have  that  question  determined 
by  the  jury,  and  the  affidavits  which  accompanied  the  attach- 
ment have  led  to  a  confiict  of  interpretation.  The  appellant 
now  contends  that  the  affidavits  show  not  only  fraud  on  the 
part  of  Midas  in  the  disposition  of  his  property,  but  also  that 
he  had  contracted  the  debt  fraudulently.  Such  was  the  con- 
(*.lnsion  of  the  trial  judge,  but  we  agree  with  the  General  Teim 
in  the  opinion  that  the  latter  chargedoes  notappear.     The 
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plaintifiE's  own  affidavit  contains  no  snch  averment,  bnt  alleges 
as  the  only  groand  upon  which  he  applies  for  an  attachment 
"  that  the  defendant "  therein  "  has  removed  and  disposed  of 
his  property  with  intent  to  defraud  his  creditors."  The  war- 
rant of  attachment  contains  the  same  and  no 'other  charge. 
Other  affidavits  state  facts  which  sustain  the  charge  actually 
made,  but  unless  it  is  necessarily,  and  as  matter  of  law,  to  be 
inferred  that  one  who  is  guilty  of  fraudulently  Bisposing  of 
property  was  also  guilty  of  fraud  in  its  acquisition,  knowledge 
of  the  fact  cannot  be  imputed  to  a  person  who  has  no  other 
means  of  information.  It  would  be  different  if  it  appeared 
that  one  buying  on  credit  did  at  the  time  of  purchase  intend 
to  make  a  fraudulent  assignment,  or  other  fraudulent  disposi- 
tion of  the  goods  bought,  and  a  vendor  who,  with  knowledge 
of  that  fact,  sued  for  the  price,  might  with  some  reason  be 
deemed  to  affirm  the  contract,  and  thereafter  be  held  to  hia 
election. 

Such  is  not  this  case,  nor  did  any  advantage  accrue  by 
reason  of  the  attachment.  It  was  a  remedy  given  for  another 
fraud  and  was  incident  to  the  action  upon  contract,  and  fell 
with  its  discontinuance.  The  judgment  appealed  from  is  so 
directly  within  our  decision  in  Eguitahle  C(H>per(itive  Foundry 
Company  v.  Heraee  (decided  October,  1886,  103  N.  Y.  26), 
that  no  further  discussion  is  required. 

The  judgment  should  be  affirmed. 

All  concur,  except  Eael,  J.,  not  voting. 

Judgment  affirmed. 


Oeorob  H.  Biohardson  et  al..   Appellants,  v.  Hobacb  K. 
Thurber,  as  Assignee,  etc.,  Besponrlent. 

Under  the  provision  of  the  act  in  relation  to  assignments  for  the  benefit 

of  craditOTS  (§  29.  chap.  466,  Laws  of  1877,  as  amended  by  chap,  S28, 

Laws  of  1884),  which  provides  that  in  all  assignments  made  pursuant 

to  the  act,  the  wages  or  salaries  due  to  employes  shall  be  preferred 

290  before  any  other  debt,  the  instrument  of  assignment  itself  is  not 
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rendered  void  by  the  omission  to  insert  therein  a  clause  giving  such 
preference,  the  instrument  is  to  be  read  in  connection  with  the  statute, 
as  if  the  said  provision  formed  part  of  it;  and  so,  the  statutory  preference 
is  impressed  upon  the  trust  fund  in  the  hands  of  the  assignee. 
A  statute  imposing  such  a  preference  upon  a  voluntary  assignment  is 
not  unconstitutional;  the  legislature  may  permit  it  to  be  made  only  on 
expressed  conditions,  and  the  assignor,  by  the  act  of  making  the 
assignment,  accepts  the  conditions. 

(Argued  February  11,  1887;  decided  March  1,  1887 ) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department  entered  upon 
an  order  made  March  5,  1886,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  an  order  sustaining  demurrer 
to  plaintiffs'  complaint. 

The  complaint  alleged  in  substance  the  recovery  of  judg- 
ment in  favor  of  plaintiffs  against  defendants,  Herron  and 
Spencer,  and  the  return  of  execution  thereon  unsatisfied ;  that 
after  the  contraction  of  the  debt  upon  which  the  judgment 
was  rendered  the  debtors  made  an  assignment  for  the  benefit 
of  creditors,  and  that  defendant,  Thurber,  was  by  order  of 
the  court  substituted  as  assignee  in  place  of  those  named  in 
the  assignment.  That  the  assignors  were  at  the  time  of  the 
assignment  indebted  to  various  employes  for  wages  and 
salaries  which  were  not  preferred  in  the  assignment.  On 
which  account  the  instrument  was  alleged  to  be  fraudulent 
and  void. 

The  defendants  demurred  on  tho  ground  that  the  complaint 
did  not  state  a  cause  of  action. 

James  Z.  Bishop  for  appellants.  The  act  of  1884  requires 
an  assignor  when  he  owes  wages,  to  prefer  them  by  a  direction 
to  that  effect  in  the  instrument  of  assignment.  (Laws  of 
1884,  chap.  328,  amending  §  29  of  chap.  466,  Laws  of 
1877 ;  Roberts  v.  Tobias^  MSS.  Van  Beunt,  J. ;  Smith  v. 
HartweUj  MSS.  Ingraham,  J. ;  SjpaiUding  v.  Jerome,  MSS. 
Daniels,  J. ;  Bobbins  v.  Omnibics  B,  B.  Co.^  32  Gal.  472 ; 
Abbotsford,  98  U.  S.  440;  In  re  Lewis,  81  N.  Y.  421; 
Thrasher  v.  BenOey,  1  Abb.  N.  0.  89,  44 ;  People  v.  Alberir 
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soriy  65  N.  Y.  60 ;  Benton  v.  Wtckwire,  64  id.  226 ;  Johnson 
V.  II.  R.  E.  Co.,  49  id.  455 ;  Sedgw.  on  Con.  of  Stat.  [2d  ed.] 
205;  People  v.  Supervisors^  17  N.  Y.  235,  241;  Super- 
visors V.  Brogden,  112  U.  S.  261,  268 ;  United  States  v. 
Benecke,  98  U.  S.  447;  iT.  Y.  etc.  E.  E.  Co,  v.  Va/n 
Horn,  67  N.  Y.  473;  Farmers'  Bk.  v.  Hale,  59  id.  53.) 
The  act  of  1884  is  not  an  insolvent  law  and  it  does  not  con- 
vert the  general  assignment  act  of  1877  into  an  insolvent  law. 
{Burley  v.  Hartson,  40  Hun,  121;  Thrasher  v.  Bentley,  1 
Abb.  [N.  C],  39,  44;  In  re  Lewis,  81  N.  Y.  421,  424; 
People  V.  Chalmers,  1  Hun,  683,  686  ;  aff d,  60  N.  Y.  164 ; 
Boese  v.  King,  78.  id.  471 ;  In  re  Eider,  23  Hun,  91 ;  In  re 
Eadke,  10  Daly,  119 ;  Chxipin  v.  Thompson,  89  id.  270,  279 ; 
In  re  Da/ois,  1  How.  Pr.  [N.  S.]  79,  85.)  A  general  assign- 
ment being  a  private  trust,  based  on  contract,  the  legislature 
has  no  constitutional  power  to  give  it  effect  in  violation  of 
the  express  intention  of  the  parties.  (  Weste)*velt  v.  Gregg, 
2  Kern.  202,  212;  Wynehamer  v.  People,  3  id.  395,  434; 
Wilkinson  v.  Leland,  2  Pet.  657;  Powers  v.  Bergen,  6 
K  Y.  858,  367;  Taylor  v.  Porter,  4  Hill,  140,  147;  In 
re  Albany  St.,  11  Wend.  148 ;  In  re  John  dk  Cherry  Sts., 
19  id.  659;  Varrick  Y.Smith,  5  Paige,  137;  Cochrane  v. 
Van  Sarley.  20  Wend.  365 ;  Embury  v.  Connor,  3  K  Y. 
511 ;  In  re  Jacohs,  98  id.  98 ;  Stuart  v.  Palmer,  74  id.  188, 
195 ;  Eailroad  Tax  Cases,  13  Fed.  Rep.  752.)  The  statute 
did  not  become  part  of  the  assignment  so  as  to  alter  the  con- 
ceded intent  of  the  parties  as  expressed  in  the  instrument. 
(2  Pars,  on  Cont,  675;  2  Chitty  on  Cont.  [11th  ed.]  111.) 
The  provisions  of  the  statutes  of  tlie  United  States,  con- 
ferring a  priority  of  payments  upon  the  United  States  iu 
cases  of  insolvency,  being  the  exercise  of  a  sovereign  power, 
are  not  analogous  to  the  provisions  of  the  act  of  1884,  (U.  S. 
Const.,  art  1,  §  8,  subd.  18 ;  U.  S.  v.  Fisher,  2  Cranch,  388, 
401;  U.  S.  V.  State  Bk,  of  N.  C,  6  Pet.  35;  Livingston  v. 
Moore,  Baldwin,  424,  429.)  The  statute  does  not  create  a 
lien  in  favor  of  debts  due  for  wages.  ( U,  S.  v.  Fasher,  2 
Crancli,  358 ;  Conrad  v.  AU.  Ins.  Co.,  1  Pels    440 ,  Breni 
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V.  jBk.  of  Washmgton,  11  id.  596,  611.)  The  assignment, 
not  having  been  made  as  required  by  the  statute,  is  void. 
{EobertB  V.  Tdbiasj  Van  Brunt,  J.,  MSS. ;  Ha/rd^nan  v. 
Boweuj  39  N.  Y.  196;  Britton  v.  Lorem^  45  id.  51 ;  MonU 
ford  V.  Montford^  24  Hun,  120 ;  Bennie  v.  Bea/Hj  id,  123.) 
The  assignment  being  void,  any  judgment  creditor  may 
maintain  an  action  to  have  it  so  declared.  {Andrews  v. 
Bo&ert8j  18. Johns.  528:  Wait  on  Fraud.  Convey.  §  413; 
Code,  §§  1872,  1873.) 

B.  More  for  respondent.     In  all  assignments  made  in  pur- 
suance of  the  act  of  1884  (Chap.  828),   wages  are  preferred 
whether  named  in  the  assignment  or  not.     ( Burley  v.  Hartaon^ 
40  Hun,  121.)    If  the  statute  requires  the  preference  to  be 
expressed,  it  is  well  settled  that  only  those  so  entitled  to  the 
preference  can  raise  the  point.     (Bishop  on  Assign.,  §  239 
Fox,  V.  Heathy  16  Abb.  163 ;  Morrison  v.  Atwell^  9  Bos.  503 
SgoU  v.  Cruthrie^  10  id.  408 ;  Powers  v.  Grraydon^  id.  630 
Haynes  v.  Brooks  <&  Brownj  Daily  Eeg.,  Sept.  21,  1885 
Chamberlain  v.  Dempsey^  36  N.  Y.  148  ;  BuUardY.  Baynor^ 
30  id.  206.)     Courts  will  disregard  the  plain  reading  of  a 
statute,  and  give  effect  to  its  purpose  and  intent.     {N,  Y.  <k 
H,  B.  B.  B.  Go.  V.  Schuyler,  34  N.  Y.  80 ;  Mech.  Bk.  v. 
N.    Y.  G.  (&  E.  B.  B.  B.   Go.,  13  id.  621;  Johnson  v. 
UnderhiU,  52  id.  203.) 

Finch,  J.  The  question  involved  in  this  controversy  is,  in 
some  respects,  so  close  and  evenly  balanced  as  to  have  pro- 
duced conflicting  opinions  in  the  Supreme  Court  and  drifted 
very  able  judges  into  disagreement.  Either  view  of  the 
problem  seems  open  to  some  just  criticism  on  the  part  of  its 
adversaries,  and  the  principal  merit  of  our  judgment  upon 
the  question  will  be  that  it  is  final,  and  settles  the  rule  to  be 
observed. 

In  1884  the  general  statute  regulating  assignments  by 
insolvent  debtors  was  amended  so  as  to  provide  that  "  in  all 
assignments  made  in  pursuance  of  this  act  the  wages  or  sala- 
ries actually  owing  to  the  employes  of  the  assignor  or  assignors 
SicKKLs — Vol.  LIX.    77 
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at  the  time  of  the  execution  of  the  assignment  shall  be  pre- 
ferred before  any  other  debt,  and  should  the  assets  of  the 
assignor  or  assignors  not  be  suflScient  to  pay  in  full  all  the 
claims  preferred  pursuant  to  this  section  they  shall  be  applied 
to  the  payment  of  the  same,  pro  rata  to  the  amount  of  each 
such  claim."  Subsequent  to  that  amendment  a  firm  of 
insolvent  debtors  made  and  executed  a  voluntary  assignment 
to  the  defendant,  regular  and  in  accordance  with  the  general 
statute  in  all  respects,  except  that  it  contained  no  preference 
for  wages  owing  txy  employes.  The  plaintiffs  recovered  judg- 
ment against  the  assignors,  issued  execution  thereon  to  the 
sheriff,  and  then  commenced  the  present  action  in  equity  to 
set  aside  the  transfer  as  fraudulent  and  void  and  an  illegal 
obstruction  to  the  collection  of  their  debt,  founding  their 
sole  objection  upon  the  omission  in  the  instrument  itself  to 
provide  a  preference  for  wages.  Passing  by  the  obvious 
incongruity,  acted  upon  by  the  Special  Term,  of  a  creditor 
appealing  to  a  court  of  equity  for  its  aid  against  a  fraud,  which 
is  only  such  because  it  benefits  the  creditor  to  the  harm  of 
others  not  before  the  court,  we  come  at  once  to  the  real  ques- 
tion of  the  true  construction  and  meaning  of  the  statute. 

Briefly  stated,  the  conflicting  views  revolve  about  the 
inquiry  whether  the  enactment  was  intended  to  force  into 
every  assignment,  as  the  contract  and  mandate  of  the  assignor, 
a  clause  giving  the  desired  preference,  or  to  eflect  the  result 
by  its  own  statutory  force,  operating  in  every  case  as  a  con- 
dition added  by  the  law,  and  effective  even  if  unexpressed  in 
the  instrument.  The  argument  of  the  appellants  stands  must 
strongly  upon  what  is  claimed  to  be  the  literal  language  of 
the  statute,  and  insists  tliat  the  legislature  has  spoken  in  plain 
and  unambiguous  language,  and  the  courts  must  obey.  We 
are  not  convinced  that  the  language  employed  is  free  from 
ambiguity.  The  word  "assignment"  may  sometimes  have 
reference  to  the  instrument  which  effects  the  transfer,  and 
sometimes  to  the  transfer  itself,  considered  as  a  legal  effect 
or  result.  A  grant  of  land  may  sometimes  refer  to  the  deed 
or  conveyance,  and  sometimes  to  the  passage  of  the  title  and 
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its  vesting  in  the  grantee.  In  such  cases  the  context  or  the 
apparent  meaning  determine  the  sense  in  which  the  word  is 
osed.  It  is  said  of  the  statute  before  us  that  the  word 
"assignment"  is  invariably  used  as  referring  to  the  instru- 
ment of  transfer.  To  some  extent  that  is  true,  but  true 
because  the  manner  of  its  use  or  the  context  disclose  that 
intended  meaning.  When  it  is  said  in  the  act  of  1877  that 
the  assignment  shall  be  acknowledged  and  recorded,  there  is 
no  difficulty  in  understanding  the  necessary  reference  to  the 
instrument.  But  when  it  is  said  that  every  "assignment" 
shall  be  in  writing,  it  is  equally  plain  that  the  assignment 
means  the  legal  transfer  to  be  effected  only  by  an  instrument 
in  writing.  4nd  when  again  it  is  said  that  on  an  accounting 
the  county  judge  shall  have  power  to  examine  the  parties 
and  witnesses  on  oath  "in  relation  to  the  assignment,"  we 
know  from  the  character  of  the  provision  and  what  follows 
that  the  word  "  assignment "  does  not  mean  the  mere  written 
instrument,  but  is  used  in  the  broader  sense  of  the  transfer 
and  trust  which  the  written  instrument  makes  effectual.  So, 
in  the  section  under  consideration,  we  are  to  ascertain  in 
which  sense  the  word  was  used.  The  language  is  "  in  all 
assignments  made  in  pursuance  of  this  act."  That  may  mean 
in  all  written  instruments  of  assignment,  or  in  all  cases  of 
a  general  assignment.  The  section  adds  that  the  wages 
"shall  he  preferred,"  without  saying  by  the  assignor  or 
assignors,  and  declares  that  when  the  assets  shall  be  insufficient 
to  pay  in  full  "all  the  claims  preferred  pursuant  to  this 
section  "  a  pro  rata  payment  shall  be  made.  Here  it  is  not 
directed  that  the  assignor  shall  so  provide,  but  that  the  assets 
"shall  be  applied"  to  such  payment.  It  seems  to  dictate 
not  what  the  assignor  shall  require,  but  what  the  assignee 
shall  do,  and  speaks  of  the  "  claims  preferred  pursuant  to  this 
section,"  instead  of  the  claims  for  \vages  preferred  by  the 
instrument  of  assignment.  These  considerations  incline  our 
opinions  toward  the  construction  of  the  respondent,  and  they 
are  strengthened  by  reflection  upon  the  purpose  of  the  pro- 
vision and  the  consequences  of  a  different  view.     The  object 
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was  the  protection  of  employes.  That  purpose  in  the  present 
case  may  be  defeated  if  we  are  simply  to  declare  the  assign- 
ment void.  Suppose,  too,  as  the  General  Term  suggests,  that 
an  assignment  is  made  without  any  preferences,  but  gives  np 
the  whole  estate  to  creditors  equally.  "  Equality  is  equity," 
but  does  it  become  fraudulent  because  a  preference  is  not 
given,  or  rather  is  not  the  statutory  preference  impressed 
upon  the  trust  fund  in  the  hands  of  the  trustee  ? 

We  are  warned,  however,  that  this  construction  may  lead  tc 
imconstitutional  results.  It  is  argued  that  an  assignment  is  a 
private  contract  creating  a  private  trust  fund  and  the  assignee 
derives  all  his  powers  from  the  instrument ;  that  where  the 
assignor  does  not  prefer  employes,  if  the  statute  does  it,  and 
compels  the  assignee  to  pay,  the  legislature  stands  in  the 
attitude  of  appropriating  the  assignor's  property  against  his 
will  and  in  violation  of  his  expressed  intentions.  But  the 
difficulty  is  imaginary.  No  one  doubts  the  power  of  the 
legislature  to  regulate  and  control  general  assignments  for 
the  benefit  of  creditors.  It  may  permit  them  to  be  made  as 
it  has  already  done,  only  upon  expressed  conditions,  and  when 
it  does  so,  he  who  makes  an  assignment  by  the  act  accepts 
and  consents  to  the  conditions.  Availing  himself  of  the 
permission  he  cannot  bo  supposed  also  to  repudiate  its  terms. 
That  answer  frees  the  Federal  law  from  the  accusation  of 
confiscating  the  property  of  a  debtor  against  his  will.  That 
law  gives  to  the  United  States  priority  of  payment,  even  in 
case  of  a  voluntary  assignment  and  it  seems  to  be  conceded 
that  such  priority  is  wholly  irrespective  of  the  terms  of  the 
assignment.  The  learned  counsel  for  the  appellants  points 
out  distinctions  peculiar  to  the  Federal  law  and  to  govern- 
mental functions.  There  is  great  force  in  his  suggestions, 
and  yet  the  illustration  shows  that  a  statutory  preference, 
super-imposed  upon  a  voluntary  assignment,  is  not  a  novelty, 
or  incapable  of  enforcement,  or  necessarily  inconsistent  with 
the  rights  of  the  citizen. 

If  we  read  this  assignment  in  connection  with  the  statute, 
and  as  if  that  formed  part  of  it,  we  reach  the  one  result 
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which  the  statute  sought  to  accomplish,  and  with  much  less 
of  interference  with  the  purpose  and  intent  of  the  assignor 
than  would  follow  from  the  utter  destruction  of  his  assign- 
ment. Without  pursuing  the  subject  further  we  conclude, 
though  not  without  some  hesitation,  that  the  construction  of 
the  General  Term  in  this  case  is  correct. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Eli  W.  Blase,  Respondent,  v.  Chester  Griswold,  Appellant. 

As  the  rights  and  liabilities  under  the  penal  provisions  of  the  General 
Manufacturing  Act  (Chap.  40,  Laws  of  1848),  are  not  only  "  regulated 
by  special  provision  of  law,"  but  have  no  existence  outside  of  the 
statute,  the  right  of  transfer  given  by  the  Code  of  Civil  Procedure 
(§  1910)»  does  not  under  said  Code  give  a  right  of  enforcement  to  the 
transferee  (§  1909),  but  leaves  the  question  of  that  right  to  the  existing 
law. 

The  rule  of  the  common  law  governs  the  question  Aa  to  the  survivability 
of  a  cause  of  action,  to  recover  the  penalty  imposed  by  said  act  upon  a 
trustee  of  a  corporation  organized  under  it,  who  has  joined  in  making  a 
false  annual  report;  it  is  not  affected  by  any  provision  of  the  Code,  and 
the  action  abates  upon  the  death  of  either  party. 

Where,  however,  the  plaintiff  in  such  an  action  dies,  after  the  rendition  of 
judgment,  the  action  does  not  abate;  the  cause  of  action  is  merged  In 
the  judgment,  which  passes  as  assets  to  the  representatives  of  the 
deceased,  and  they  are  entitled  to  be  substituted  in  his  place.  (Code  of 
Civ.  Pro.,  §§  1912,  1297,  1298). 

It  seems  that  until  such  substitution  an  appeal  from  the  judgment  may 
not  be  heard. 

Where,  however,  an  appeal  to  this  court  in  such  case  was  heard  without 
knowledge  of  the  death  and  the  judgment  was  affirmed.  Esld,  that  on 
granting  a  motion  for  substitution  the  court  could  affirm  the  judgment 
in  favor  of  the  substituted  representative. 

(Submitted  July  1, 1887;  decided  March  1,  1887.) 

This  was  a  motion  to  substitute  Edgar  O.  Brackett,  adminis- 
trator of  the  plaintiflE,  who  died  pending  the  appeal  to  tliis 
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court,  as  plaintiff  in  his  stead,  and  for  affirmance  of  the  judg- 
ment appealed  from  in  favor  of  the  substituted  plaintiff. 

The  case  upon  decision  of  the  appeal  is  reported  in  103 
N.  Y.  429. 

The  further  facts  presented  on  the  motion  are  stated  in  the 
opinion. 

A.  Pond  and  R.  Z.  Hand  for  motion.  The  judgment 
appealed  from,  rendered  at  Special  Term,  although  recovered 
for  a  penalty,  or  for  a  cause  of  action  in  the  nature  of  a 
penalty,  merged  the  original  claim  or  cause  of  action  in  the 
judgment  so  recovered,  and  on  the  death  of  the  original 
plaintiff,  Blake,  while  the  case  was  pending  in  this  court  on 
apj>eal,  such  judgment  being  personal  property  and  a  chose 
in  action,  passed  to  his  legal  representative  and  became  assets 
of  the  estate  in  his  hands,  at  common  law,  precisely  the 
same  as  it  would  have  done  had  the  judgment  been  ren- 
dered for  a  personal  injury.  (Code  Civ.  Pro.,  §  2514, 
snbd.  2,  13;  Woody,  PhiUips,  11  Abb.  Pr.  [N.  S.]  1,  2; 
Dillon  V.  Linder^  36  Wis.  844,  354 ;  Harris  v.  Hammond^ 
18  How.  123,  124;  In  re  Pioneer  Paper  Co,,  36  id.  Ill, 
114;  Sage  v.  Ha/rpending,  49  Barb.  166,  174;  Downer  v. 
Howa/rd,  44  Wis.  82,  87.)  By  the  Code  of  Civil  Procedure 
the  original  claim  of  Blake  upon  the  defendant,  and  the  statu- 
tory liability  of  the  latter  to  pay  the  debt  of  tlie  company 
owing  to  Blake  was  made  transferable,  and  hence  the  same 
would  have  passed  to  Blake's  administrator,  even  if  it  had  not 
been  put  into  judgment  before  the  death  of  Blake.  (Code 
of  Civ.  Pro.,  §§  755,  1909,  1910.)  By  the  scheme  estab- 
lished by  the  Code  of  Civil  Procedure  this  court  has  the 
power  at  common  law  to  grant  an  order  of  substitution  where 
the  death  of  a  party  occurs  after  a  case  is  brought  here  by 
appeal.  (Code  of  Pro.,  §  121;  Code  of  Civ.  Pro.,  §  757; 
Bastvnga  v.  MoKirdey,  8  How.  175 ;  Miller  v.  Gunn,  7  id. 
159 ;  Schuchardt  v.  Remiers,  28  id.  514 ;  Downer  v.  Howard, 
44  Wis.  82,  87,  89,  90;  1  Wait's  Practice,  155;  Wood  v. 
Phillips,  11  Abb.  [N.  S.]  1 ;  Throop's  Code,  §  1298;  Bliss* 
Code,  §  1298.) 


1887.]  Blake  v,  Griswold.  615 


Opinion  of  the  Court,  per  Curiam. 


Wm.  G.  Holhroclk  opposed.  At  corainon  law  au  action  in 
form  ex  delicto  abated  upon  the  death  of  a  sole  plaintiff  or 
defendant,  whether  such  party  died  before  or  after  judgment, 
except  where  the  remedy  was  extended  to  the  personal  repre- 
sentatives by  the  statute  law.  (Broom's  Legal  Maxims,  911 ; 
4Edw.3c.  7;  25  Edw.  3  st.  5  c.  5 ;  3  and  4  Will.  4c.  42,  §  2; 
Moore  v.  McKinatryj  37  Hun,  197.)  Our  Revised  Statutes 
have  proceeded  upon  the  assumption  that  this  rule  of  the 
common  law  was  in  force  in  this  State,  and  without  legislative 
sanction  actions  for  a  tort  could  not  be  maintained  against  the 
tort  feasorlby.the  personal  representatives  of  the  deceased  party. 
{Kdsey  v.  Jewett^  34  Hun,  11 ;  Zabriskie  v.  Smithy  3  Kern. 
332,  336 ;  Hegerich  v.  Keddie,  99  N.  Y.  258 ;  Stokes  v.  Stick- 
ney^  96  id.  323;  ScKrieber  v.  Sharpless,  110  IT.  S.  76 ;  Bk.  of 
Col.  V,  CoUins,  5  Hun,  209 ;  Reynolds  v.  Mason^  54  How. 
Pr.  213 ;  6  Week.  Dig.  531 ;  2  R.  S.  448,  §  1.)  The  provisions 
of  the  present  Code  are  not  sufficiently  broad  to,  and  do  not, 
save  from  abatement  an  action  based  upon  the  penal  sections 
of  the  General  Manufacturing  Act,  where  a  sole  plaintiff  dies 
after  final  iudgment.  (Code  Civ.  Pro.,  §§  755, 767 ;  Webh^s 
E£rs  V.  Underhilly  19  Wend.  447 ;  Livermore  v.  Bairibridge^ 
49  N.  T.  127.)  There  was  no  such  merger  of  the  penal  causes 
of  action  in  the  judgment  as  to  save  them  from  abatement,  or 
to  change  their  original  form  from  causes  of  action  ex  delicto^ 
to  causes  of  action  ex  contractu^  or  so  as  to  make  the  judgment 
property,  in  the  sense  that  it  passed  to  plaintiff's  representatives 
as  a  property  right  or  interest.  (  Wood  v.  Phillips^  11  Abb. 
[N.  S.]  1 ;  Oerry  v.  Post,  15  How.  Pr.  121 ;  Ireland  v.  Litch- 
field^ 22  id.  179 ;  State  of  Louisiana  v.  Mayor,  eto.y  of  New 
Orleans,  109  U.  S.  285;  O'Brien  v.  Young,  95  K  Y.  428.) 

Per  Curiam,  The  motion  for  substitution  must  be 
granted.  The  plaintiff  in  the  action,  which  was  brought  to 
recover  the  penalty  imposed  for  failure  to  file  a  report  and 
for  filing  a  false  report,  under  the  provisions  of  the  manu- 
facturing act,  died  after  judgment  and  during  the  pendency 
of  an  appeal.     The  argument  of  that  appeal  proceeded  in  this 
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court  without  our  knowledge  of  his  death  and  the  judppnent 
was  affirmed.  This  motion  is  now  made  on  behalf  of  the 
representatives  of  the  plaintiff  to  substitute  his  administrator 
and  for  judgment  of  affirmance  in  his  favor.  The  motion  is 
both  made  and  resisted  upon  a  claim  that  the  whole  law  of 
the  survival  of  causes  of  action  has  been  subjected  to  a 
radical  change  wliich  makes  erroneous  the  drift  of  our  recent 
decisions,  and  requires  at  our  hands  the  adoption  of  a  new 
rule  founded  upon  modifications  effected  by  the  Code  of  Civil 
Procedure.  The  defendant  claims  that  these  changes  have 
taken  away  all  provisions  for  saving  from  abatement,  even 
after  judgment,  an  action  like  the  present  (§  764),  and  the 
plaintiff  that  all  causes  of  action  are  made  assignable  and 
therefore  survive  except  those  specifically  named  (§  1910) ; 
and  so  we  have  been  mistakenly  following  the  common  law 
as  modified  by  the  Revised  Statutes,  instead  of  recognizing 
the  new  rule  derivable  from  the  Code.  If  such  had  been  the 
intention  of  the  legislature,  it  is  quite  singular  that  the 
repealing  act  of  1880,  passed  to  remove  from  the  statutes 
inconsistent  and  superfluous  provisions,  which  had  become 
such  by  the  adoption  of  the  Code,  should  not  only  have  failed 
to  repeal  the  two  sections  of  the  Kevised  Statutes  (2  R.  S., 
448,  §§  1,  2),  which  in  connection  with  the  common  law, 
furnished  the  rule  of  survival,  but  should  have  expressly 
excepted  and  preserved  them.  (1  Laws  of  1880,  p.  368.) 
And,  not  only  that  affects  the  conclusion  to  be  reached,  but 
the  circumstance  still  more  remarkable,  that  no  new  or 
substituted  rule  of  survival  should  be  directly  supplied  by  the 
Code,  but  the  change,  so  radical  and  important,  should  be  left 
wholly  to  a  possible  inference  derived  from  a  modification  in 
the  assignability  of  causes  of  action.  While  it  is  true  that, 
at  common  law,  and  as  a  general  rule,  the  qualities  of  assign- 
ability and  survival  are  tests  each  of  the  other,  and  convertible 
terms,  and  we  have  so  declared  {Hegerich  v.  Keddie^  99  N. 
T.  258 ;  BrackeU  v.  OriswoU,  103  id.  425),  it  does  not 
follow  that  the  legislature  may  not  break  that  connection, 
and  furnish  a  new  and  statutory  rule  of  assignability,  leaving 
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the  law  as  to  the  survival  of  caases  of  action  unchanged. 
Possibly,  so  much  has  been  accomplished,  but  certainly 
nothing  more.  While  section  1910  makes  an  apparent  extension 
of  the  rule  of  assignability,  and  section  1909  allows  what  can 
be  transferred  to  be  enforced,  the  last  provision  is  expressly 
declared  to  be  not  applicable  to  a  case  "  where  the  rights  or 
liabilities  of  a  party  to  a  claim  or  demand  which  is  transferred 
are  regulated  by  special  provision  of  law."  The  "  rights  and 
liabilities"  of  parties  under  the  penal  provisions  of  the 
Manufacturing  Act  are  not  only  "regulated"  by  special 
provisions  of  law,  but  are  wholly  created  by  such  special  pro- 
visions, and  have  no  existence  outside  of  the  exceptional  and 
peculiar  authority  and  regalation  of  the  statute.  So  that  in 
the  present  case,  as  also  in  Brackett  v.  Oridwold^  the  right  of 
transfer  given  by  the  Code  does  not  ubder  the  same  Code 
give  a  right  of  enforcement  to  the  transferee,  but  leaves  the 
question  of  that  right  to  the  existing  kw.  (§  755.)  The 
test  remains  whether  the  cause  of  action  survives  or  continues. 
When,  therefore,  we  said  in  Hegerich  v.  Keddie  {supra)  and 
followed  the  doctrine  in  Brackett  v.  Oriswold^  both  of  which 
were  purely  statutory  actions,  created  and  regulated  by 
special  enactments,  that  the  rule  of  survival  contained  in  the 
Revised  Statutes  must  govern,  we  not  only  had  the  assent  of 
counsel  who  argued  their  cases  upon  that  basis,  but  the 
authority  of  section  1909  of  the  Code  itself.  If  the  legis 
lature  desires  to  adopt  some  different  and  simpler  rule,  and 
bring  together  what  perhaps  it  would  be  wiser  not  to  try  to 
separate,  it  may  do  so  in  the  future,  but  has  not  as  yet 
accomplished  the  work.  We  grant  this  motion,  therefore, 
not  upon  the  ground  asserted,  but  in  accord  with  the  settled 
rule  that  the  cause  of  action  after  judgment  is  merged  in  the 
judgment,  which  itself  may  be  assigned,  and  passes  as  assets 
to  the  representatives  of  a  deceased  party.  Section  1912 
clearly  recognizes  this  rule  by  the  expression  that  such  a 
judgment  "  recovered  upon  an,y  cause  of  action "  may  be 
transferred,  but  "  if  vacated  or  reversed  the  transfer  thereof 
does  not  transfer  the  cause  of  action,  unless  the  latter  was 
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transferable  before  the  judgment  was  recovered."  Sections 
1297  and  1298,  relating  to  the  death  of  a  party  pending  an 
appeal,  lead  to  the  same  conclnsion.  They  indicate  that  until 
substitution  the  appeal  cannot  be  heard,  and  so  the  argument 
had  was  irregular,  but  since  it  was  thorough  and  exhaustive 
and  followed  by  a  motion  for  a  reargument,  and  a  third  con- 
sideration of  the  case  would  do  no  more  than  waste  the  time 
of  the  court,  we  think  we  may  accede  to  the  request  of  the 
moving  party,  and  having  granted  his  order  of  substitution, 
also  affirm  the  judgment  appealed  from  in  favor  of  the  sub- 
stituted administrator. 

All  concur. 

Ordered  accordingly. 
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In  the  Matter  of  the  Final  Accounting  of  Jamrs  P    Kkr- 
NocHAN,  et  al.,  Executors,  etc. 

The  will  of  M  gave  to  his  executors  certain  portions  of  his  estate  in  trust 
"  to  receive  the  rents,  interest  and  income/'  and  to  apply  the  net  amounts 
thereof  to  the  use  of  the  testator's  widow  during  her  life,  remainder  to 
beneficiaries  named.  The  testator  died  during  the  night  of  April  20, 
1881.  The  trust  fund  included  certain  shares  of  stock  of  the  P.  R  R 
Co.  On  April  14,  1881,  a  dividend  of  $25,000  was  declared  on  this 
stock,  "payable  May  2,  1881."  On  final  accounting  the  executors 
charged  themselves  with  this  sum,  treating  the  dividend  as  principal 
Held,  no  error;  that  as  soon  as  the  dividend  was  declared  the  owner  of 
the  shares  was  entitled  to  it,  and  it  became  part  of  his  estate  ;  also  the 
fact  that  it  was  made  payable  at  a  future  time  was  immaterial;  and  that 
the  dividends  to  which  the  life  tenant  was  entitled  as  income  were 
onlythose  declared  after  the  testator's  death. 

Cogswea  v.  CogtweU  (2  Edw.  Ch.  231\  distinguished. 

On  the  same  principle,  hOd,  that  the  widow  was  entitled  to  the  whole 
of  an  extra  dividend,  declared  after  such  death,  although  made  from 
net  earnings  accumulated  before  that  time ;  that,  whenever  earned, 
they  were  not  profits  until  so  declared. 

Prior  to  the  death  of  the  testator  the  P.  R.  R  Co.  had  accumulated 
a  fund  from  earnings  which  was  set  aside  as  a  sinking  fund  to 
pay  outstanding  obligations.  Certain  of  the  stockholders,  including 
the  executors,  entered  into  an  agreement  with  another  company  for 
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a  sale  of  their  stock  to  the  company  at  $250  per  share,  the  company 
to  have  the  sinking  fund,  and  to  pay  said  shareholders  a  ratable 
portion  thereof,  which  was  equivalent  to  |15.74  per  share.  In  the 
account  this  was  included  as  part  of  the  price  received  and  credited  as 
principal  Rdd,  no  error ;  as  it  was  received,  not  as  a  dividend,  but 
as  part  of  the  price  for  which  the  stock  was  sold,  and  so  belonged  to  the 
remaindermen. 

The  executors  classed  as  income  the  value  of  certain  options  or  privileges 
given  to  stockholders  by  various  companies  to  subscribe  for  and  take  at 
par  certain  stocks  and  bonds.  Hdd,  error ;  that  as  the  right  accrued 
only  on  condition  the  estate  chose  to  purchase  or  pay  for  the  bonds  or 
stocks,  if  the  options  were  accepted  the  purchases  operated  to  increase 
the  capital  or  change  its  manner  of  investment,  and  so  the  value  of 
the  options  did  not  belong  to  the  life  tenant. 

The  testator  had  in  his  hands  for  investment  and  reinvestment  certain 
moneys  belonging  to  his  wife,  which  he  mingled  with  his  own  funds. 
Held  (£abl,  J.,  dissenting),  that  the  estate  was  properly  charged  with 
compound  interest  thereon. 

By  the  will  Mrs.  M.  was  appointed  executrix ;  she  duly  qualified  and 
acted  as  such.  The  will  contained  a  direction  that  each  executor  and 
trustee,  other  than  his  wife,  "  do  receive  and  take  the  full  rate  of  com- 
missions provided  by  law  for  each  executor ;"  substantially  the  whole 
income  of  the  estate  was  given  to  her.  Heldf  that  she  was  not  entitled 
to  commissions  as  it  was  the  intention  of  the  testator  to  exclude  her 
from  compensation. 

(Argued  November  30,  1886  ;  decided  March  8,  1887.) 

Cross-appbals  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  entered  upon 
an  order  made  January  18,  1886,  which  affirmed  a  decree  of 
the  surrogate  of  the  county  of  New  York  on  final  accounting 
of  the  executors  of  the  will  of  John  R.  Marshall,  deceased. 

The  facts,  so  far  as  material  to  the  questions  discussed,  are 
stated  in  the  opinion. 

M.  W.  Divine  for  executor,  appellant.  Cash  dividends 
declared  during  a  life  tenancy  from  accumulated  earnings,  or 
profits,  belong  to  the  life  tenant,  whether  such  dividends  be 
large  or  small.  (  Woodruff^ s  E^taU^  1  Tucker,  58  ;  ClarJcson 
V.  ClarJcson^  18  Barb.  646 ;  Simpson  v.  Moore,  80  id.  637  ,• 
Ooldsmith  V.  Swifty  26  Hun,  201  \  Riggs  v.  Cragg^  26  id. 
103 ;  /S.  (7.,  89  N .  Y.  487 ,  HyaU  v.  Allen,  56  id.  553 ;  Jones  v. 
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T.  R.,  etc.,  R.  R.  Co.,  57  id.  186 ;  Glapp  v.  Aatcrr,  2  Edw. 
Ch.  240 ;  Cog^eU  v.  CogsweUy  2  Ed.  Oh.  231,  240,  Sc(yod  v. 
Roseodt,  5  Redf .  121 ;  Spnyide  v.  Bawhe,  L.  R.  29  [Ch.  Div  ] 
658 ;  Ba/tciay  v.  Womnjoright^  14  Ves.  67 ;  Price  v.  Ander- 
son,  15  Simons,  473 ;  Preston  v.  MdviUe,  16  id.  163 ;  Bates 
V.  McKirdey,  31  Beav.  280;  Glwe  v.  Clvoe,  Kay  600, 
Johnson  V.  Johnson,  15  Jur.  714;  Mutrray  v.  Glasse,  J  7  id. 
816;  PArnJ^  V.  iTi^,  6  id.  [N.  S.]  529;  TFot-^  v. 
McCa/ndish,  10  Leigh.  595 ;  Read  v.  ^<?arf,  6  Allen,  174 ; 
MoGlwren  v.  Stamton,  3  DeG.  F.  &  J.  202 ;  Brander  v. 
Bramder,  4  Ves.  800 ;  Pam  v.  P<357^,  10  id.  184 ;  WiMs  v. 
-SSfeer^,  13  id.  363  ;  2  Perry  on  Trusts  [3d  ed.]  §  544 ;  Mi/not 
V.  Pame,  99  Mass.  108;  Daland  v.  WiUiams,  101  id.  573, 
Leland  v.  Hayden,  102  id.  550 ;  ^^oe^  v.  i7^a{Z,  6  Allen, 
174 ;  Eea^dY.  Eldridge,  109  Mass.  258 ;  Oiffordy.  Thompson, 
125  id.  478 ;  WUibaugKs  Appeal,  64  Pa.  St.  256 ;  Earp's 
Appeal,  28  id.  368 ;  Van  Daren  v.  OUen,  19  N.  J.  Eq.  176 ; 
Lord  V.  Brooks,  52  N.  H.  72 ;  Pierce  v.  Burroughs,  58  id. 
302 ;  7/1  r«  Brown,  14  E.  I.  371 ;  Phelps  v.  i^.  cfe  M,  Bk,, 
26  Conn.  272 ;  Vail  v.  FaiZ,  49  id.  52 ;  Brindey  v.  Grou, 
50  id.  75.)  Until  declared  as  a  dividend  profits  belong  to  the 
corporation,  and  when  a  distribntion  is  made  it  must  be 
among  those  who,  at  the  time  of  the  distribution,  are  owners 
of  the  stock.  (Jones  v.  T.  H.,  etc.,  R.  R.  Co.,  57  N.  Y  196; 
Brundage  v.  Bnmdage,  65  Barb.  397 ;  Granger  v.  Bassett, 

98  Mass.  462  ;  Perry  on  Trustees,  87,  §  545 ;  Hyatt  v.  AUen, 
56  N.  Y.  558.)  The  stock  options,  or  dividends,  were  properly 
classed  as  income.  (JJlarkson  v.  Olarkson,  18  Barb.  646 ; 
Simpson  v.  Moore,  30  id.  637 ;  Riggs  v.  Gragg,  26  Hun,  102 ; 
WUtbmigKs  Appeal,  64  Pa.  256 ;  Atkvns  v  AJhree,  12  Allen, 
359  ;  Gray  v.  Portland  Bk.,  3  Mass.  364 ;  Minot  v.  Paine, 

99  Mass.  101 ;  11  C.  E.  Green,  11 ;  29  N.  J.  E.  625.)  The 
sinking  fund  dividend  of  $15.74  2-7  per  share  should  have 
been  carried  to  the  credit  of  income  account.  {Bates  v 
McKinley,  supra ;  Hopkin's  Trusts,  supra.)  The  life  tenant's 
legal  interest  in  the  income  of  the  estate  commenced  immedi- 
ately on  the  death  of  the  testator.    {Cogswell  v.  Cogswell,  2 
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Ed.  Ch.  231 ;  Olive  v.  Cli/oe^  Kay,  600 ;    Woodruff's  Estate, 

1  Tucker,  59 ;  Biggs  v.  Cragg,  26  Hun,  88-102 ;  Bates  v. 
McKiiiley^  31  Beav.  280;  In  re  HopkirCs  Trusts,  L.  R  18 
[Eq.  Cas.]  696.)  The  letter,  written  under  the  direction  of 
the  testator,  was  competent  evidence  as  to  the  terms  upon 
which  he  held  his  wife's  property.  (1  Phillips  on  Ev.,  402, 
chap.  8,  §  10.)  The  allowance  to  the  executrix  of  commissions 
was  proper.  (Code  Civ.  Pro.,  §  2736 ;  Betts  v.  Betts,  4  Abb. 
N.  C.  437 ;  In  re  Vanness,  1  Tucker,  130 ;  Eager  v.  Boberts, 

2  Redf .  247 ;  In  re  Pike,  id.  255.) 

J.  Frederic  Kernochan  for  executors  accounting,  respond- 
ents. Until  a  dividend  is  declared  the  earnings  pass  with  the 
transfer  of  the  stock  as  a  portion  of  the  capital  of  the  company. 
{Boardman  v.  Z.  S.  <&  M.  S.  B.  Co.,  84  N.  Y.  177.)  When 
a  dividend  is  declared  the  amount  represented  by  the  dividend 
becomes  entirely  several  from  the  stock,  and  will  not  pass  to 
a  purchaser  of  the  stock  even  though  it  is  not  payable  until  a 
subsequent  date.  {Hyatt  v.  Allen,  56  K.  T.  553 ;  Hill  v. 
JVewichawanic  Co.,  8  Hun,  459 ;  71  N.  Y.  593.)  When  the 
property  which  is  passed  into  a  dual  ownership  is  a  certificate 
of  stock  the  corpus  to  be  preserved  for  the  remainderman  is 
that  aliquot  proportion  of  the  whole  corporate  property  which 
is  represented  by  the  ratio  which  the  number  of  shares  included 
in  the  certificate  bears  to  the  whole  number  of  shares  of  stock 
in  the  corporation  and  "the  corporate  property"  is  not  only 
the  original  "plant"  of  the  company,  but  also  the  earnings 
then  undivided,  whether  they  be  in  cash  or  in  betterments. 
{Boardman  v.  Z.  8.,  etc.,  B.  B.  Co.,  84  N.  Y.  177.)  Every 
dividend,  whether  of  stock  or  cash,  that  is  to  any  extent  a 
diminution  of  the  value  of  the  corpus  as  it  existed  at  the  time 
the  dual  ownership  commenced,  is  to  that  extent  capital. 
{Minot  V.  Paine,  99  Mass.  108 ;  Daland  v.'  WilUam,  101  id. 
671 ;  Leland  v.  Hayden,  102  id.  542 ;  Bewrd  v.  Eldridge, 
109  id.  258  ;  Gifford  v.  Thomas,  115  id.  478 :  Sprovle  v. 
Bouche,  29  Eng.  L.  R.  Ch.  Div.  635.)  The  letter  written  by 
James  P.  Kernochan  on  testator's  direction  and  examined  by 
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him,  became  in  law  testator's  own  letter  and  is  competent. 
(1  Phillips  on  Ev.,  chap.  6,  §4,  pp.  100,  K 1 ;  Shear  v.  Van  Dyke^ 
10  Hun,  528 ;  CHJleapie  v.  Brooks,  2  Kedf.  349.)  Under  statute 
and  by  common  law,  executors  have  the  power  to  settle  claims 
with  the  approval  of  the  surrogate.  (  Wood  v.  Tunnidife, 
74  N.  Y.  38.) 

WiUiam  jay  special  guardian  of  Marie  Marshall.  The 
ownership  of  a  dividend  is  determined  on  the  daj  when  it  is 
declared,  without  reference  to  the  day  when  it  is  actually  paid. 
{Hyatt  V.  AUen,  56  N.  Y.  553 ;  HaU  v.  Newichawanic  Co,^  8 
Hun,  459 ;  affirmed,  71  N.  Y.  593 ;  Ooldsmith  v.  Smithy 
25  Hun,  201.)  The  contention  of  Mrs.  Marshall's  executors 
that  the  value  of  the  option  to  subscribe  for  other  stock  and 
amounting  to  $44,478,  was  properly  classed  by  the  executors 
as  income,  and  that  the  learned  surrogate  erred  in  allotting 
this  sum  to  the  principal,  is  untenable.  {Athina  v.  AlhreCj 
94  Mass.  359;  Boa/rdman  v.  L.  S.  <&  M.  S.  R.  B.  Co.,  84 
IS .  Y.  157 ;  Mosses  Ajppeal,  83  Penn.  St.  364 ;  Minot  v.  Paine^ 
mpra;  Brmley  v.  Ormi,  60  Conn.  66.)  The  interest  paid 
to  Mrs.  Marshall  on  her  money  in  the  testator's  hands  is 
excessive,  in  that  interest  is  calculated  upon  interest,  whereas 
if  the  estate  of  the  testator  is  liable  for  interest  at  all,  simple 
interest  only  can  be  recovered.  {Conn.  v.  Jackson,  1  Johns. 
Ch.  18 ;  Totmg  v.  HiU,  67  N.  Y.  162 ;  Ackerman  v.  EmoU, 
4  Barb.  626  ;  Lansing  v.  Lansing,  45  id.  182 ;  Smith  v.  Vdicj 
60  T?".  Y.  106.)  The  allowance  of  commissions  to  the  widow 
as  an  executrix  under  the  will  of  the  husband  is  contrary  to 
the  provisions  of  the  will.  {Secor  v.  Sentis,  5  Redf.  670 ; 
In  re  Gerard,  1  Dem.  244) 

Edward  S.  Dakin  special  guardian  for  Marshall  R. 
Kemochar.  Compound  interest  should  never  be  calculated 
except  by  special  agreement  made  on  consideration  after  the 
simple  interest  has  become  due.  ( Young  v.  Rill,  67  N.  Y. 
162 ;  State  of  Gonn.  v.  Jackson,  1  John.  Ch.  13.)  The  testa- 
tor's letter  to  Mrs.  James  does  not  constitute  any  agreement. 
The  statute  providing  for  the  award  of  commissions  by  the 
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surrogate  on  the  Bettlement  of  an  executor's  accounts  is  not 
mandatory,  it  onlj  furnishes  a  definite  rule  as  to  amount  when 
any  such  rule  is  to  be  applied.  {Secor  v.  Sentisj  5  Redf  570 ; 
In  re  Gerard^  1  Dem.  244.)  In  every  case  where  an  extra 
dividend  of  surplus  earnings  is  made  in  cash,  it  is  clearly 
equitable  to  pass  to  capital  such  part  of  said  dividend  as  is 
shown  to  have  been  earned  before  the  life  tenancy  commenced. 
{EiU  V.  Newichawanio  Co.,  8  Hun,  459 ;  71  K.  Y.  593 ; 
SprouU  V.  Bouche^  52  L.  T.  [N.  S.],  366 ;  Mmot  v.  Paine, 
sup7*a;  Ddand  v.  WUliams,  101  Mass.  571 ;  Leland  v. 
Hayden,  102  id.  542 ;  Brvrdey  v.  Orou,  50  Conn.  66  ;  Van 
Doren  v.  Alden,  19  N.  J.  Eq.  117.)  The  value  of  the  options 
and  privileges  was  properly  adjudged  to  be  capital.  {Atkins 
V.  Alhree,  12  Allen,  859.) 

.Danforth,  J.  This  is  an  appeal  from  a  judgment  of  the 
Supreme  Court,  affirming  a  decree  of  the  surrogate  of 
the  county  of  New  York,  on  a  judicial  settlement  of  the 
account  of  the  executors  of  John  R.  Marshall,  deceased. 
The  account  was  objected  to  by  several  of  the  parties 
interested,  and  with  the  objections,  sent  to  a  referee  to 
hear  and  determine.  Upon  the  coming  in  of  his  report,  it 
was  in  substance  confirmed  by  the  surrogate,  and  upon  appeal 
to  the  General  Term,  his  decision  was  affirmed.  All  parties 
claim  under  the  will  of  Mr.  Marshall,  and  the  principal 
questions  now  raised  concern  the  rights  of  the  donee  for  life 
and  the  remaindermen,  and  depend  for  an  answer  upon  the 
true  construction  of  that  provision  of  the  will  which  empowers 
theexecutors  "  to  receive  the  rents,  interest  and  income"  of  so 
much  of  the  estate  as  was  given  to  them  in  trust,  to  apply  the 
net  amounts  of  such  rents  or  income  to  the  use  ot  the  widow 
of  the  testator  during  her  life,  and  after  her  death  to  divide 
the  remaining  estate  among  his  surviving  daughters  and  the 
issue,  if  any,  of  such  as  may  have  died. 

Among  the  items  of  personal  property  left  by  the  testator 
was  one  of  5,000  shares  of  the  capital  stock  of  the  Panama 
Railroad  Company.    This  was  inventoried  by  the  executors 
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at  $100  per  share,  as  its  par  value,  and  $275  as  its  market 
value,  and  $1,375,000,  as  its  assessed  value.  On  the  14th  of 
April,  1881,  a  dividend  of  $25,000  (No,  90)  was  declared  upon 
this  stock,  payable  May  2,  1881.  The  testator  died  during 
the  night  of  April  20,  at  ten  minutes  past  eleven  o'clock. 
The  executors  treated  this  dividend  as  principal,  and  charged 
themselves  with  it  in  these  words;  "Panama  dividend 
declared  April  14,  1881,  books  closed  for  transfer  April  20, 
1881,  2  p.  M.,  and  payable  May  2,  1881."  Mrs.  Marshall,  the 
widow  and  executrix  of  the  testator,  objected  to  this  in  both 
characters,  alleging  ^^  that  no  such  amount  as  the  said  sum  of 
$25,000  formed  any  part  of  the  estate  of  John  B.  Marshall  at 
the  time  of  his  death,  and  that  said  statement  and  item,  and 
said  amount  of  $25,000,  should  be  stricken  from  said  inventory 
and  from  said  accomit,"  and  added  to  the  items  of  income,  and 
as  such  received  by  the  executors. 

The  decision  of  the  surrogate  was  against  her  contention, 
and,  we  think,  properly.  A^  soon  as  the  profits  on  shares  of 
stock  are  ascertained  and  declared,  they  cease  to  be  the  prop- 
erty of  the  company,  and  the  owner  of  the  shares  becomes 
entitled  to  the  dividend.  It  at  once  forms  part  of  his  estate. 
The  fact  that  they  are  made  payable  at  a  future  time  is  imma- 
terial. The  dividend  to  which  the  life  tenant  may  be  entitled 
as  income,  can  only  be  that  which  the  company  declares 
after  that  relation  is  acquired.  In  this  case  the  dividend 
represented  profits,  or  income,  but  had  become  a  debt  before 
the  will  took  effect.  Mrs.  Marshall  was  entitled  to  income 
merely. 

In  Cogswell  v.  Cogswell  (2  Edw'ds,  CHi.  231),  cited  by  the 
appellant,  the  testator  directed  that  his  wife  be  permitted 
"  to  take  the  interest  or  dividends  "  on  certain  stock  and  the 
question  submitted  was  "  as  to  the  time  from  which  she  would 
be  entitled  to  dividends,''  and  the  vice-chancellor  said  from 
the  death  of  the  testator,  "that  is  to  say,"  he  adds,  "the  divi- 
dends which  may  accrue,  or  be  declared,  or  become  payable 
at  any  time  after"  that  event.  The  terms  of  the  will  and 
the  question  were  unlike  those  before  us.     The  will  in  one 


1887.]  Mattsb  of  Ekbnochak.  625 

.    Opinion  of  the  Court,  per  Danfobth,  J. 

case  gives  income  or  profits,  in  the  other  dividends^  that  is 
the  share  of  income  or  profits  already  ascertained  and  declared. 
The  first  gives  that  to  which  the  testator  had  no  legal  title. 
The  other  might  include  that  of  which  he  became  the  legal 
owner  on  the  day  when  the  dividend  was  declared,  although 
it  remained  unpaid.  {Hydtt  v.  Allen,  56  N.  T.  553 ;  JBUl  v. 
Nefwichawanick  Co.^  8  Hun,  459,  affirmed  in  71  N.  Y.  593. 
Second.  It  is  stated  in  the  account  that  the  5,000  shares  of 
Panama  railroad  stock  were  sold  to  the  Panama  Canal  Com- 
pany for  $265.74f  per  share,  making  $1,328,714.32.  The  life 
tenant  objected  to  tlie  account  in  this  respect,  alleging  that  in 
fact  the  stock  was  sold  at  $250  per  share  only,  and  not 
$265.74^,  as  in  the  account  stated.  The  facts,  so  far  as  they 
are  deemed  material  in  presenting  this  question,  and  as  found 
by  the  referee,  show  that  prior  to  the  death  of  the  testator, 
the  Panama  Eailroad  Company  had  not  only  earned  and  paid 
dividends,  but  had  accumulated  securities,  money  and  other 
assets  from  earnings  over  and  above  expenses  and  dividends, 
and  on  the  10th  of  June,  1881,  had  on  hand  $1,102,000 
as  a  sinking  fund  for  the  redemption  of  outstanding  obliga- 
tions. On  the  day  last  named  an  agreement  was  entered  into 
between  certain  stockholders  of  the  railroad  company  and  the 
Universal  Inter-Oceanic  Canal  Association  for  the  sale  of 
their  stock  to  the  canal  association  for  $250  for  each  share, 
and  also  providing  that  the  canal  company  should  have  the 
sinking  fund,  but  that  the  stockholders  should  be  paid  by  the 
canal  company  a  sum  equal  to  a  ratable  proportion  of 
the  $1,102,000  sinking  fund  above-named,  which  was  equiva- 
lent to  $15.74  per  share  of  the  capital  stock.  This  makes 
the  sum  of  $78,714.34,  and  in  the  account  of  the  executors 
is  merged  in  the  price  at  which  the  stock  was  sold  the 
canal  company  and  credited  to  principal.  This  disposition 
was  sustained  by  the  referee  and  surrogate,  the  life  tenant 
excepting  thereto  and  claiming  it  should  have  been  carried 
to  income.  We  think  the  exception  cannot  stand.  The 
money  was  not  paid  as  a  dividend,  nor  was  it'  distributed 
among  stockholders,  but  only  to  such  as  sold  their  shares  to 
SiOKBU.  —Vol  LIX.       79 
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the  new  company  —  the  canal  association  Indeed,  as  stock- 
holder, no  one  received  any  part  of  it.  It  was  paid  as  a  price 
to  the  seller.  The  Panama  Railroad  Company  was  not  dis- 
solved and  its  stockholders  who  did  not  sell  have  continued 
to  receive  dividends,  and  the  canal  company  which  purchased 
the  shares  once  owned  by  the  testator,  have  received  in  like 
manner  dividends  on  the  shares  so  purchased.  Had  the  shares 
been  retained  by  the  executors,  the  money  in  question  would 
not  have  been  received  by  them.  It  is  true  that  the  sale  in 
effect  carried  with  it  the  interest  which  each  shareholder, 
as  a  member  of  the  company,  had  in  the  sinking  fund,  so 
that  the  new  shareholder  was  substituted  for  the  old.  The 
fund  was  the  accumulation  of  profits,  and  may  properly  be 
regarded  as  part  of  the  capital  of  the  company.  But  it  still 
remained  pledged  for  the  bonds,  for  the  payment  of  which  it 
was  created,  and  its  possible  value  only  enhanced  the  value  of 
the  shares.  The  price  paid  for  the  shares,  although  increased 
by  this  prospective  advantage  belonged  altogether  to  the 
remaindermen,  and  was  properly  carried  to  principal  and  not 
income. 

Third.  It  was  also  provided  in  the  same  agreement  of  June 
tenth,  that  all  earnings  of  the  railroad  company  to  and  includ- 
ing June,  1881,  and  all  moneys  and  other  effects  not  by  that 
agreement  to  be 'left  with  the  railroad  company,  should  be 
transferred  by  the  railroad  company  to  a  trustee  "for  the 
benefit  of  all  the  existing  stockholders,"  and  belong  to,  and 
be  divided  among  the  shareholders  *'  who  are  such  at  the  time 
of  the  declaration  of  such  dividend  "  or  transfer  of  the  railroad 
company. 

This  was  not  carried  out,  but  before  June  thirtieth,  the 
assets  so  referred  to  were  sold  and  transferred  by  the  raUroad 
company  to  a  syndicate  for  t?he  suija  of  $1,693,200,  and  this 
was  paid  to  the  railroad  company  June  30, 1881.  It  amounted 
to  $24.26  on  each  share  of  the  capital  stock  of  the  railroad 
company,  and  on  the  same  day  the  railroad  company,  on  the 
report  of  its  treasurer  that  the  amount  of  funds  on  hand 
**  subject  to  distribution,  was  suflScientto  authorize  a  dividend 
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of  $24.26  upon  each  share  of  the  capital  stock  of  the  company," 
adopted  the  following  resolution :    ■ 

^' Reaolved^  That  a  dividend  of  twenty-four  dollars  and 
twenty-six  cents  ($24.26)  on  each  share  of  the  capital  stock 
of  this  company  be,  and  the  same  is,  hereby  declared, 
payable  on  and  after  Monday,  the  first  day  of  August  next, 
to  the  stockholders  of  record,  or  their  legal  representa- 
tives. That  the  books  of  transfer  be  closed  on  the  ai'^'^r- 
noon  of  the  thirtieth  instant,  and  be  reopened  on  the 
morning  of  the  2d  of  August,  1881."  This  dividend  was 
numbered  "91"  in  regular  order,  and  was  payable  and 
paid  at  the  time  the  usual  quarterly  dividends  were  paid.  It 
appeared  also  that  the  assets  which  formed  the  consideration 
of  the  payment  by  the  eyndicate,  were  accumulated  net 
earnings,  represented  by  cash  or  securities  calling  for  cash. 
The  executors  credited  to  income  the  above  amount  of 
$24.26  per  share,  making  $121,300.  It  was  objected,  in 
behalf  of  the 'remaindermen,  that  the  credit  to  income  was 
wrong,  and  that  the  sum  of  $121,300  should  have  gone> 
into  the  principal  of  the  estate.  The  referee  finds  and 
reports  that  of  this  sum  only  $22,442.85  should  be  regarded 
as  income  belonging  to  the  life  tenant,  and  the  residue, 
$98,857.15,  should  be  regarded  as  a  portion  of  the  corpua 
of  the  estate.  To  so  much  of  this  finding  as  apportions 
any  part  to  principal,  exception  was  taken  in  behalf  of  the 
life  tenant. 

•  The  referee  made  the  apportionment  in  question  by  ascer- 
taining how  much  was  earned  before  and  how  much  after  the 
death  of  the  testator,  and  so  doing  applied  a  rule  which  may 
be  founded  on  general  equity,  viz  :  that  when  a  fund  is  given 
for  life  to  one  beneficiary,  and  remainder  over,  the  first  shall 
have  its  earnings  after  his.  life  tenancy  begins,  and  the 
remainderman  .the  balance.  I  find  nothing  in  the  will  which 
indicates  that  the  testator  intended  any  such  investigation  or 
division,  or  that  any  other  than  the  ordiq^ry  rule,  which  gives 
cash  dividends  declared  from  accumulated  earnings  or  profits 
to  the  life  tenant,  should  bQ  ^'Pphectt    The  direction  to  his 
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executors  is  to  receive  the  rents,  interest  and  income  of  Ms 
estate,  and  apply  the  net  amoant  of  sach  rents  or  other 
income  (with  certain  exceptions  not  now  material)  to  the  use 
of  his  wife.  From  the  shares  in  question  no  income  could 
accrue,  no  profits  arise  to  the  holder  until  ascertained  and 
declared  by  the  company  and  allotted  to  the  shareholder,  and 
that  act  should  be  deemed  to  have  been  in  the  mind  of  the 
testator,  and  not  the  earnings  or  profits  as  ascertained  by  a 
third  person,  or  a  court  upon  an  investigation  of  the  business 
and  affairs  of  the  company,  either  upon  an  inspection  of  their 
books  or  otherwise.  This  was  held  in  Olapp  v.  AstxiT 
(2  Edwds.  Ch.  379),  in  construing  a  contract  relating  to  "  net 
profits  or  dividends,"  and  by  this  court,  in  HyaU  v.  AUen 
(56  N.  T.  668) ;  the  principle  stated  was  said  to  be  founded 
in  good  sense  and  applied  in  construing  an  agreement  made 
August  11,  1871,  which  provided  that  '^all  profits  and 
dividends  of  and  upon"  certain  "  stock,"  up  to  the  Ist  of 
January,  1872,  should  be  paid  to  defendant.  No  dividends 
were  declared,  or  distribution  of  profits  made  prior  to  that 
time,  but  in  April,  .1872,  a  dividend  of  $16  per  share  was 
declared  and  was  received  by  defendant.  Plaintiff  sued  to 
recover  it,  and  a  referee  found  that  $260  of  this  dividend  was 
earned  between  August  11,  1871,  and  July  1,  1872,  and  gave 
judgment  for  that  amount.  This  court  reversed  the  judgment, 
saying  there  were  profits  earned  by  the  corporation  up  to 
January  1,  1872,  but  they  were  not  the  profits  of  the  stock- 
holders in  any  legitimate  sense.  ♦  "  There  were  no  profits 
accruing  to  the  stockholders  until  they  were  set  apart  by  the 
corporation  for  their  use."  The  same  principle  is  to  be 
applied  in  determining  the  relative  rights  of  a  tenant  for  life 
and  a  remainderman.  Payments  in  respect  of  profits  accruing 
and  properly  divisible  as  such,  are  income  and  belong  to  the 
tenant  for  life,  if  the  sum  payable  is  ascertained  and  declared 
after  the  testator's  death. 

In  In  re  Hopkin's  Trxtst  (L.  R,  18  Eq.  696),  a  holder  of 
shares  bequeathed  his  personal  estate  to  trustees,  in  trust,  to 
permit  hiQ  wifQ  to  receive  the  dividends^  interest  and  income 
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thereof  for  her  life,  remainder  over.  He  died  in  December, 
1870.  In  January,  1878,  an  extraordinary  dividend  was 
declared  on  part  of  the  shares  for  five  years  previously,  and 
in  July,  1873,  a  special  dividend  was  declared  on  others  for 
the  half  year  previous.  It  was  held  that  the  life  tenant  was 
entitled  to  both ;  that  although  the  company  might  have 
capitalized  the  earnings  they,  by  resolution,  treated  the  money 
as  dividend  and  not  capital  and  their  decision  was  conclusive. 
The  same  eflEect  was  given  to  the  determination  of  the  com- 
pany in  characterizing  its  earnings  in  Barton^ 8  Trust  (L.  E., 
5  Eq.  288,  245);  and  the  rule  is  a  reasonable  and  proper  one, 
which  limits  the  right  of  a  stockholder  to  profits  by  the  action 
of  the  managers  of  a  corporation  or  company.  It  is  their 
sole  and  exclusive  duty  to  divide  profits  and  declare  dividends 
whenever,  in  their  judgment,  the  condition  of  the  affairs  of 
the  corporation  renders  it  expedient,  and  it  would  lead  to 
great  embarrassment  and  confusion  if  a  court  should  under- 
take to  interfere  with  their  discretion  so  long  as  they  do  not 
go  beyond  the  scope  of  their  powers  and  authority. 

In  this  case  no  portion  of  the  earnings  which  entered  into 
the  dividend  had  been  capitalized  by  the  company,  and,  there- 
fore, the  inquiry  when  the  profits  were  earned,  out  of  which 
it  was  to  be  paid,  was  immaterial.  It  is  not  claimed  that  the 
declaration  of  the  dividend,  as  dividend  from  profits,  was 
uUra  vireSj  and  whenever  earned  they  were  not  profits  until 
the  directors  so  declared.  In  Hyatt  v.  Allen  {swprd)^  it  was 
thought  by  the  learned  judge,  who  spoke  for  the  court,  that 
•*  a  gift  of  the  profits  and  dividends  of  stock  for  life  would 
not  be  held  to  carry  dividends  declared  after  the  death  of  the 
beneficiary,  although  made  from  profits  accrued  during  his 
life,"  making  the  act  of  the  company  conclusive  and  giving 
the  earnings  to  the  time  of  the  declaration  of  the  dividend. 
&pr<mU  V.  B(mch  (L.  R.  [29  Ch.  Div.]  636,  653)  sustains 
this  view.  "The  general  principle  applicable  to  these 
inquiries  may,  in  our  opinion,"  say  the  court  in  that  case,  "  be 
thus  stated :  When  a  testator  or  settlor  directs  or  permits 
the  subject  of  his  disposition  to  rettiain  as  shares  or  stock  in  a 
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company,  which  has  the  power  either  of  distributiDg  its  profits 
as  dividend,  or  of  converting  them  into  capital,  and  tlie  com- 
pany validly  exercises  this  power,  such  exercise  of  its  power 
is  binding  on  all  persons  interested  under  him  (the  testator  or 
settlor)  in  the  shares,  and  consequently  what  is  paid  by  the  com- 
pany as  dividend  goes  to  the  tenant  for  life,  and  what  is  paid 
by  the  company  to  the  shareholder  as  capital,  or  appropriated 
as  an  increase  of  the  capital  stock  in  the  concern,  enures  to 
the  benefit  of  all  who  are  interested  in  the  capital  In  a 
word,  what  the  company  says  is  income  shall  be  income,  and 
what  it  says  is  capital  shall  be  capital.-'  I  think,  therefore, 
the  executors  properly  carried  the  whole  of  this  dividend  (91) 
to  income,  that  the  referee  and  siirrogate  erred  in  making 
an  apportionment,  and,  therefore,  that  the  exception  of  the 
life  tenant  should  prevail. 

Fourth.  The  executors  classed  as  income  certain  options  or 
privileges  given  by  various  companies  in  1881,  to  subscribe 
for  stocks  and  bonds,  in  all  of  the  value  of  $44,478.  This 
was  objected  to  by  the  remaindermen  and  the  objection  sus- 
tained by  the  referee  and  surrogate. 

The  privilege  or  option  was  to  subscribe  for,  and  take  at 
par  one  or  more  bonds  or  shares  of  stock  for  a  certain  number 
of  shares  of  stock  already  held  by  the  estate.  The  right  to 
subscribe  belonged  to  the  trust  estate  and  accrued  upon  con- 
dition the  estate  chose  to  pay  for,  or  purchase  the  bonds  or 
stock.  If  the  option  was  accepted,  the  purchase  operated  to 
increase  the  capital  or  change  its  manner  of  investment,  and 
if  not  accepted,  the  life  tenant  could  neither  complain  of  the 
choice  of  the  trustees,  nor  in  any  way  control  their  discretion. 
We  think  its  value  did  not  belong  to  her^  and  that  tlie  decisions 
of  the  referee  and  surrogate  in  regard  thereto,  were  correct. 

Fifth.  The  guardian  of  Marie  Marshall  (a  person  of 
unsound  mind),  and  the  guardians  for  Kernochan  (an  infant) 
also  appeal  against,  first,  allowance  of  compound  interest  on 
moneys  found  due  to  Mrs.  Marshall  from  the  testator;  second, 
commissions  to  Mrs.  Marshall.  First.  Both  referee  and  sur- 
rogate were  against  the  objectors  as  to  the  first.     As  to  the 
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second,  the  referee  sustained  the  objectionj  but  the  surrogate 
overruled  it  and  allowed  $15,000  to  Mrs.  Marshall  as  commis- 
sions. As  to  the  first  the  testator  had  the  principal  moneys 
in  hand  for  the  purpose  of  investment  .and  reinvestment,  but 
mingled  them  with  his  own  funds.  It  was  not  improper, 
therefore,  under  the  circumstances  of  this  case,  to  charge  him . 
with  interest  upon  interest,  as  if  received  in  the  usual  manner, 
for  he  forebore  investment  and  used  the  moneys  for  his  own 
convenience. 

As  to  commissions  :  The  referee  found  that  Mrs.  Marshall 
"  duly  qualified  as  executrix  of  the  last  will  and  testament  of 
John  R.  Marshall,  deceased,  on  the  8th  day  of  October,  1881 
and  has  been  at  all  times  since  that  date  ready  and  willing  to 
take  part,  and  has  taken  part  in  the  management  of  the  estate." 

The  objection  raised  in  behalf  of  the  remaindermen  hangs 
upon  the  request  of  the  testator  contained  in  the  will,  in  these 
words :  ^^  It  is  also  my  request  that  all  persons  herein  named 
as  executors  will  consent  to  act  as  such  executors  and  trustees, 
and  that  each  executor  and  trustee,  other  than  my  vjrife,  do 
also  receive  and  take  the  full  rate  of  commissions  provided 
by  law  for  each  executor,  intending  thus  to  provide  suitable 
compensation  for  their  services  in  and  attention  to  the  duties 
herein  devolved  upon  them."  We  think  the  intention  of  the 
testator  was  to  exclude  his  wife  from  compensation.  Sub- 
stantially the  whole  income  of  the  estate,  the  result  of  the 
management  of  the  executors,  of  whom  she  was  one,  is  given 
to  her,  and  it  cannot  be  supposed  that  he  intended  she  should 
also  be  paid  for  caring  for  it. 

The  decree  of  the  surrogate  and  judgment  of  the  Supreme 
Court  should  be  modified  according  to  the  above  opinion,  and,  as 
so  modified,  affirmed  without  costs  in  this  conrt  to  either  party. 

RuGEB,  Ch.  J.,  Rapallo  and  Finch,  J  J.,  concur;  Eakl, 
J.,  concurs  except  as  to  allowance  of  compound  interest,  and 
as  to  that  item  he  dissents  ;  Andbbws,  J.,  dissents  as  to  the 
$24.26  a  share  on  the  ground  that  it  was  in  substance  a  clos- 
ing out  of  the  sjJe  of  the  stock  and  a  distribution  of  capital. 

Judgment  in  accordance  with  opinion. 
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Annie   Cooke  Lawbbnoe,  an  Infant,  etc.,  Hespondent,   v. 
Saba  L.  Cooke,  Appellant. 

The  will  of  C,  after  a  gift  of  his  residuary  estate  to  his  daughter,  the 
defendant,  and  **  to  her  heirs  and  assigns  forever/'  contained  this  pro- 
vision *' I  commit  my  granddaughter  (plaintiff)  *  *  *  to  the  charge 
and  guardianship  of  my  daughter.  *  *  »  I  enjoin  upon  her  to 
make  such  provision  for  said  grandchild  out  of  my  residuary  estate 
*  *  *  in  such  manner  and  at  such  times  and  in  such  amounts  as 
sne  may  Judge  to  be  expedielit  and  conducive  to  the  welfare  of  said 
grandchild,  and  her  own  sense  of  justice  and  Christian  duty  shall  dic- 
tate." In  an  action  wherein  the  plaintiff  sought  to  have  it  adjudicated 
that  a  trust  was  imposed  upon  the  residuary  estate  for  her  benefit,  and 
wherein  defendant,  by  her  answer,  recognized  the  moral  obligation  rest- 
ing upon  her  and  averred  her  intention  of  performing  it.  Hdd^  that 
no  such  trust  was  created,  nor  did  defendant  take  subject  to  a  charge 
in  favor  of  plaintiff;  but  that  she  took  an  absolute  title  rhe  provi- 
sion to  be  made  for  plaintiff  being  left  wholly  to  her  discretion,  as  to 
the  amount  and  manner  of  the  provision  and  the  time  when  it  should 
be  made,  the  exercise  of  which  discretion  could  not  be  interfered  with 
by  the  court. 

Lawrence  v.  Cooke  (82  Hun,  126)  reversed. 

(Argued  January  25,  1887,  decided  March  8.  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Sapremef  Court,  in  the  first  judicial  department,  entered  upon 
an  order  made  March  28,  1884:,  which  reversed  a  judgment 
in  favor  of  defendant,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term,  and  which  directed  judgment  in  favor 
of  plaintiff.    (Reported  below,  32  Hun,  126.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

W.  R.  Da/rling  for  appellant.  The  General  Term  erred 
in  holding  that  the  seventh  clause  of  the  will  creates  a  trust 
for  plaintiff.  {Campbell  v.  Beaumont^  91  N.  T.  465 ;  Free- 
man  v.  Coit^  96  id.  63 ;  Rosehoom  v.  Roseboom^  81  id.  356 ; 
Cla/rJce  v.  Lupp^  88  id.  231 ;  Parsons  y.  Besty  1  N.  T.  Supr. 
Ct.  211 ;  2  White  &  Tudor's  Ld'g  Cas^  part  2,  Am.  Notes, 
1859;  1  Perry  on  Trusts  [3d  ed.],  §  115.)  After  an  abso- 
lute   devise,    no   subsequent  language    less    decisive    than 


1887.]  Lawbbnoe  v.  Cooks.  633 


Btatement  of  case. 


itself  is  sufficient  to  show  an  intent  to  cut  it  down  or  change 
it.  (Hopkins  w.  Gltmtj  4  East.  Rep.  117 ;  ThomhiU  y.  BaUy 
lie.  &F.  22;  81N.  T.  359;  96  id.  68;  Beid  v.  Atkinson, 

5  Irish  Rep.  (Eq.)  873,  877,  878-886.)  The  tendency  of 
modem  decisions  is  against  raising  a  trust  by  mere  inference 
from  doubtful  words.  {OampbeU  v.  Beanjumontj  91  N.  Y. 
465 ;  Foose  v.  WhiMemore,  82  id.  406 ;  Lewin  on  Trusts,  178.) 
The  word  "enjoin"  of  the  seventh  clause,  when  read  as 
qualified  by  the  words  with  which  it  is  coupled,  is  shorn  of  all 
legal  imperative  force  and  reduced  to  merely  precatory  sig- 
nificance. {Meredith  v.  Heneage^  1  Sim.  542,  656 ;  Hone  v. 
Kmt,  11  Barb.  815;  Kane  v.  Astoria  Bc^rSy  5  Sandf.  [S.  C] 
467 ;  Hill  on  Trustees,  73 ;  McCormick  v.  Orogan,  4  L.  R. 
[H.  of  L.]  App.  Gas.  ^t>\  Lines  v.  Da/rden,  5  Fla.  51,  72.) 
The  words  "  as  she  shall  think  expedient "  conferred  an  abso- 
lute discretion  "  to  give  or  not  to  give,  and  how  much.  (2 
White  &  Tudor's  Ld'g  Gas.,  part  2,  Am.  Notes,  1860 ;  Gishome 
V.  Gish&me,  25  Week.  Rep.[Eng.]  517 ;  23  id.  410, 411  \  French 
V.  Davidson,  8  Mad.  Gh.  R  396  ;  Oolton  v.  GoUoUy  21  Fed.  Rep. 
594,  596,  597 ;  Knight  v.  Boughton,  11  G.  &  F.  [H.  of  L.] 
App.  Gas.  518,  558 ;  Mackett  v.  Mackett,  2  Moak's  Eng. 
Rep.  412 ;  S.  C,  L.  R.  14  Eq.  49 ;  Lamb  v.  Fames,  L.  R. 

6  Gh.  App.  599,  607;  1  Rcdf.  on  Wills,  707,  708 ;  Popey. 
Pope,  10  Sim.  1 ;  Greene  v.  Greme,  3  Ir.  [Eq.]  Rep.  629, 
635,  640.)  Words  really  imperative  in  sense  and  unqualified 
in  terms,  and  eqaally  as  strong  as  those  used  here,  have  many 
times  been  held  insufficient  to  create  legal  duties  or  trusts. 
{Stewart  v.  McDonald,  37  Hun,  19;  Hill  on  Trustees,  73; 
Campbell  .v.  Beaumont,  91  N.  Y.  468 ;  Linies  v.  Da/rden, 
5  Fla.  51,  72;  Win/ih  v.  Brutton,  14  Sim.  359.)  A 
devise  expressly  made  "subject  to,"  etc.,  raises  no  trust. 
{Parsons  v.  Best,  1  N.  T.  Sup.  [T.  &  G.]  211;  88 
K  y.  232;  Hutchinson  v.  Tenant  L.  R.,  8  Gh.  Div.  540; 
Spooner  v.  Zovejoy,  108  Mass.  529;  .Wehh  v.  Wools,  2 
Sim.  [N  S.],  267;  Costabadie  v.  Costahadie,  6  Hare, 
410,  413^,  Rose  .y.  Porter.  S.  N.  East.  Rep.  641  and 
note;     Winch    v.    BntUon,    14  Sim.    879;    Abraham    v. 
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AKbman  Bubb,  Oh.  509 ;  McNeb  v.  Whitbready  17  Beay.  259.) 
The  ^^  subject "  is  too  uncertam  to  raise  a  trust  ^^  when  the 
amount  given  for  the  purpose  is  made  to  depend  on  the  will 
of  the  first  taker/'  and  such  uncertainty  is  treated  bj  the 
court  ^'  as  evidence  that  the  mind  of  the  testator  was  not  to 
create  a  trust."  (2  Boper  on  Legacies,  143^  2  White  & 
Tudor's  L'd'g  Gas.  pt.  2,  p.  949  ;  Mdckett  v.  Maokett  [L.  R] 
14  Eq.  49 ;  2  Moak's  Eng.  Eep.  412 ;  id.  Am.  Notes,  p.  1860  ; 
Hill  on  Trustees,  78,  117;  2  Stor/s  Eq.  Jur.  §  1069}  Mills 
V.  Newberry,  1  N.  East.  R.  160,  162 ;  CdUxm  v.  CdUxm,  21 
Fed.  R.  594,  596 ;  Larnh  v.  Eamea,  6  L.  R.,  Oh.  App.  607; 
Cwrtis  V.  Rvppon,  5  Mad.  Oh.  434 ;  Meredith  v.  Heneagej 
1  Sim.  556,  565  ;  Buggins  v.  Tates,  9  Mod.  122,  123 ;  Caioan 
V.  Harrison,  10  Hare,  234;  Morioe  v.  Bp.  of  D'wrham,  10 
Ves.  Jr.,  535,  536 ;  Wynne  v.  Hcmhine,  1  Brown's  Oh.  179; 
Palmer  v.  Symmonda,  2  Drewry,  221 ;  PanmaU  v.  PamaU, 
25  Moak's  Eng.,  801 ;  Barnard  v.  MinahvU,  John's  Oh. 
(Eng.),  276,  287 ;  Ha/rper  v.  Phelps,  21  Oonn.  257,  269,  270; 
1  Redf.  on  Wills  [2d  ed.],  718,  719 ;  Lewin  on  Trusts,  168, 
169  ;  Hawkins  on  Wills  [Am.  Ed.],  163 ;  Perry  v.  MerriU^ 
18  L.  R.  [Eq.],  152 ;  9  Moak's  Eng.  702;  Lines  v.  Darden, 
5  Fla.  72,  75,  77 ;  Gilbert  v.  Chapin,  19  Oonn.  342,  346  ; 
Harper  v.  Phelps,  21  id.  256,  269,  270  ;  BardeweU  v.  Bards- 
weU,  9  Sim.  319  ;  ToUen  v.  Tolsen,  10  Gill.  &  J.  [Md.],  159.) 
Directions  involving  a  personal  trust  and  discretion  can  only 
be  exercised  by  the  person  named  for  that  purpose.  {Crook 
V.  Kings  Co.,  97  K  Y.  421,  453 ;  Beekrnan  v.  Bonsor,  23 
id.  298,  304 ;  RuU  v.  HiM,  24  id.  647,  651 ;  NichMs  v. 
Ea/Um,  1  Otto,  724,  725  ;  2  Perry  on  Trusts,  28 ;  Costabadie 
V.  Costabadie,  6  Hare,  410,  413 ;  Oisbome  v.  Oitbome,  25 
W.  Rep.  [Eng.l,  517 ;  LyOe  v.  Beoeridge,  58  N.  T.  598 ; 
Manice  v.  Manice,  43  id.  388  ;  Lewin  on  Trusts,  172.)  The 
words  of  the  seventh  paragraph  do  not  raise  a  '^  power  in 
trust "  (within  §§  95,  96  of  the  R.  S.  chap.  1.  pt.  4,  title  2, 
on  Powers  "),  because  the  execution  or  non-execution  is  made 
expressly  to  depend  on  the  will  of  the  defendant  as  to  the 
"  provision  "  itself.     {Bominick  v.  Sayre,  3  Sandf .  Supr.  Ct. 
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R.  655  ;  Zinea  v.  Darden^  5  Ra.  72,  75 ;  Dd<mey  v.  JHcOor- 
raicky  88  N.  Y.  174,  182 ;  i>dci^  v.  SalUmom,  1  Hun,  25  ; 
Mtmsell  V.  Z^zm,  4  Hill,  641,  642.)  This  action  is  prema- 
ture. {Maokett  v.  MackeUy  L.  R.  14  Eq.  49 ;  Meredith  v. 
Reneage,  1  Sim.  542,  551 ;  Gilbert  y.  CAcxpin^  19  Conn.  342, 
346 ;  Pareana  v.  ^^^,  1  N.  Y.  Supr.  Ct.  [T.  C],  211 ;  88 
N.  Y.  232.) 

Henry  W.  Johnson  for  respondent.  The  language  used  by 
the  testator  in  reference  to  his  residuary  estate  is  mandatory 
in  its  character.  (Bouvier's  L.  Diet.  Tit.  "  To  Enjoin  "  1  Hale 
PI.  Cr.  587,  1  East.  P.  C,  298,  304;  Hawk.  PL,  C.  B.,  2  c. 
12,  §  13 ;  Ry  &  M.  Crim.  Cas.  93 ;  Perry  on  Trusts,  §  115 ; 
Meredith  v.  JBeneage,  1  Sim.  542,  10  Price,  230;  Soy  v. 
Master,  6  Sim.  568;  Tounff  v.  Martin,  2  Y.  &  Cal.  582 
[New  Rep.] ;  HusMsson  v.  Bridge^  4  I)e  G.  &  Sm.  245 ; 
Warner  v.  Bates,  98  Mass.  277 ;  Whipple  v.  Adams,  1  Met. 
444 ;  Eaion  v.  Watts  L.  R.,  4  Eq.  151.)  Where  precatory 
words  are  used,  one  of  the  rules  of  construction  is  that  the 
presumption  against  a  trust  will  not  be  overcome  where  the 
ciject  the  property  or  the  way  it  shall  go  are  left  at  all  in 
doubt  {Maokett  v.  MackeU,  14  L.  R.  Eq.  49  ;  Meredith  v. 
Heneage,  1  Sim.  542 ;  Lamb  v.  Eames^  10  L.  R.  Eq.  267 ; 
Beese  v.  Baker,  18  Beav.  372 ;  TTmoA  v.  Brutton,  14  Sim. 
379  ;  Greene  v.  Greene,  3  Ir.  R.  Eq.  629 ;  Morice  v.  Bp.  of 
Dwrham,  10  Ves. ;  Wyrme  v.  Hawkins,  1  Brown's  Ch.  179  ; 
Barnard  v.  MurshvU,  1  John's  Ch.  P.  [Eng.]  276  ;  Foosey. 
Whitm<yre,  82  N.  Y,  405 ;  Young  v.  Martin,  2  Y.  &  CoL  582 ; 
Harper  v.  Phelps,  21  Conn.  256 ;  Parsons  v.  Best,  1  N.  Y. 
Sup.  Ct.  [T.  &  C]  211.)  Where  imperative  words  are  used, 
so  that  court  can  see  that  the  testator  clearly  intended  to  create 
a  trust,  the  court  will  give  such  effect  to  the  words  used  as 
is  necessary  to  carry  out  the  intention  of  the  testator,  if 
possible.  (Perry  on  Trusts,  §  114 ;  1  Jarraan  on  Wills,  332 ; 
2  Redf .  on  Wills,  415,  421 ;  Ha/rdvng  v.  Glynn,  1  Atk.  468 ; 
Ware  v.  Mallard,  16  Jur*  469 ;  Warner  v.  Bates,  98  Mass. 
277 ;  Forbes  v.  Ball,  3  Merivale,  437.)    If  a  valid  trust  is 
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ereated  to  the  personal  estate  that  is  safficient.  {De  Pet/gter 
V.  Olendenmffy  8  Paige,  295 ;  Dupre  v.  Thompson^  4  Barb. 
279;  VaU  v.  VaUy  7  id.  226;  Irving  v.  De  Kay,  9  Paige, 
521 ;  Parks  v.  Parks,  id.  107.)  There  is  no  uncertainty  as 
to  the  nature  or  estent  of  the  ti*ust  created  by  the  will. 
{Pierson  v.  Oamett,  2  Bro.  Ch.  Cas.  38 ;  Harding  y.  Qlynn^ 

I  Atk.  469 ;  Brt/wn  v.  Eiggs,  4  Ves.  708 ;  8  id.  661 ;  Parsons 
V.  Bak^r,  18  Ves.  476 ;  Preoost  v.  Clarke,  2  Madd.  458 ; 
Burroughs  v.  Philoox,  6  Myl.  &  Craig,  72 ;  Darmnick  vi/Sa^e, 
8  Sandf .  555  ;  Ware  v.  Mallard,  16  Jur.  492.)  The  question  of 
intent  is  the  controlling  one  in  the  constniction  of  wills,  and 
overrides  all  others.  (Foose  v.  Whitmore,  82  N.  Y.  406 ; 
Meredith  v.  Heneage,  1  Sim.  550;  Wall  v.  Langlands,  14 
East  370 ;  Jackson  v.  HouseL,  17  J.  &  R.  280 ;  Rime  v.  Kerd, 

II  Barb.  315  ;  WiUiams  v.  Williams,  1  Sim.  [N.  S.]  358.) 

Bapallo,  J.  The  grandfather  of  the  plaintiff  (Chauhcey  L. 
Cooke),  by  the  *  sixth  and  seventh  clauses  of  his  will,  which 
took  effect  in  December,  1878,  devised  and  bequeathed  his 
residuary  estate  as  follows : 

^'  YI.  The  residue  of  my  estate,  both  real  and  personal,  of 
whatever  name  or  kind,  I  give,  devise  and  bequeath  to  my 
daughter,  Sara  L.  Cooke,  to  have  and  to  hold  the  same  unto 
her  and  her  heirs  and  assigns  forever." 

"  VII.  I  commit  my  granddaughter,  Annie  C.  Lawrence, 
child  of  my  daughter  Annie,  now  deceased,  to  the  charge  and 
guardianship  of  my  daughter,  Sara  L.  Cooke,  in  whose  honesty, 
good  will  and  integrity,  I  repose  the  utmost  confidence.  I 
enjoin  upon  her  to  make  such  provision  for  said  grandchild 
out  of  my  residuary  estate  now  in  her  hands,  in  such  manner,  • 
at  such  times,  and  in  such  amounts  as  she  may  judge  to  be 
expedient  and  conducive  to  the  welfare  of  said  grandchild, 
and  her  own  sense  of  justice  and  christian  duty  shall  dictate." 

The  complaint  alleged,  that  in  the  month  of  March,  1880, 
and  in  the  month  of  January,  1881,  the  plaintiff,  through  her 
general  guardian,  who  was  her  father,  requested  the  defendant 
to  make,  out  of  the  estate  so  devised  and  bequeathed  to  her. 
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provision  for  the  plaintiff,  bnt  that  the  defendant  had 
neglected  and  refused  so  to  do ;  and  demanded  judgment,  that 
by  the  terras  of  the  will  a  trust  was  imposed  upon  the  defend- 
ant in  favor  of  the  plaintiff ;  that  the  defendant  render  an ' 
account  of  the  residuary  estate  and  the  income  thereof,  and 
that  the  court  should  determine  and  make  such  provision  for 
the  plaintiff  out  of  said  residuary  estate  as  should  be  conducive 
to  the  welfare  of  the  plaintiff,  and  that  a  receiver  should  be 
appointed  of  such  residuary  estatQ,  etc. 

The  defendant,  by  her  answer,  denied  that  any  trust  was 
created  by  the  will,  but  also  denied  that  she  had  refused  to 
make  provision  for  the  plaintiff.  She  admitted  the  full  force 
of  the  moral  considerations  in  favor  of  the  plaintiff  arising 
from  the  will,  and  averred  that  she  intended  and  had  always 
intended  fully  and  in  good  faith,  to  comply  with  the  same.     . 

The  action  was  tried  at  Special  Term  before  Lawkenoe,  J., 
who  held  ihat  no  trust  was  created  by  the  clause  referred  to, 
and  that  the  defendant  took,  under  the  will  of  her  father,  an 
absolute  title  to  his  residuary  estate,  and  he  dismissed  the 
complaint.  His  judgment  was  reversed  at  the  General  Term, 
and  a  reference  was  ordered  to  ascertain  the  amount  of  the 
residuary  estate  and  report  what  provision  should  be  made 
for  the  plaintiff  out  of  such  residuary  estate.  The  referee 
reported  the  proof  taken  before  him,  and  that  in  his  opinion 
the  sum  of  $1,080  per  annum  would  be  a  proper  provision  to 
be  made  for  the  plaintiff  until  she  should  attain  the  age  of 
fourteen  years.  This  report  was  confirmed  by  the  court,  and 
judgment  was  rendered  that  the  defendant  pay  that  sum  to 
William  H.  Lawrence,  the  father  and  general  guardian  of 
-the  plaintiff  until  the  further  order  of  the  court. 

Full  and  exhaustive  opinions  were  delivered  both  at  Special 
and  General  Terms,  in  which  the  authorities  bearing  upon  the 
question  are  reviewed  at  length.  Without  going  over  the 
ground  covered  by  those  opinions,  we  deem  it  sufficient  to  say 
that  we  concur  in  that  of  Lawrence,  J.,  at  Special  Terra, 
which  was  to  the  effect  that  the  defendant  took  an  absolute 
title  to  the  residuary  ^tate,  and  that  the  provision  to  be 
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made  for  the  plaintiff  was  left  wholly  to  the  discretion  of  the 
defendant. 

The  opinions  at  General  Term  were  by  Bsady  and  Daniels, 
JJ. ;  Davis,  P.  J.,  delivering  a  brief  dissenting  opinion. 
The  prevailing  opinions  rest  upon  the  word  "  eni'om,"  used  by 
the  testator  in  clause  YII.  If  the  clause  had  been  that  the 
testator  enjoined  upon  the  defendant  to  make  suitable  pro- 
vision, out  of  the  residuary  estate,  for  the  support  of  the 
plaintiff,  there  would  be  force  in  the  argument,  not  indeed 
that  the  defendant  took  the  residuary  estate  in  trust,  but  that 
she  took  it  subject  to  a  charge,  the  amount  of  which  might 
be  ascertained  by  a  court  of  equity,  and  satisfaction  thereof 
decreed.  But  such  is  n'ot  the  language  of  the  will  It  is,  '^  I 
enjoin  upon  her  to  make  9v^h  provision  for  said  grandchild, 
out  of  my  residuary  estate,  tn  such  manner^  at  such  times  and 
in  such  amotmts  as  she  may  judge  to  be  esepedient  and  con- 
ducive to  the  welfare  of  said  grandchild."  She  might,  under 
the  broad  discretion  'thus  confeired  upon  her,  deem  it  best 
for  the  grandchild  to  wait  until  she  should  become  of  age, 
«nd  then  give  her  a  portion  of  the  estate,  or  otherwise  pro- 
vide for  her.  There  was  nothing  in  the  will  which  required 
her  to  provide  for  the  support  of  the  grandchild  during  her 
minority.  She  was  living  with  her  father,  out  of  the  State. 
No  obligation  was  imposed  upon  the  defendant  by  her  father's 
will,  to  indemnify  the  father  of  the  plaintiff  for  her  support, 
or  to  furnish  him  with  means  therefor.  The  provision  in  the 
will  was  not  intended  for  the  benefit  of  the  father  of  the 
plaintiff,  nor  to  relieve  him  from  his  legal  obligation  to  sup- 
port his  own  child.  All  these  matters  were  left  wholly  to 
the  discretion  of  the  defendant,  uncontrolled  by  any  considera- 
tion except,  to  use  the  language  of  the  testator,  what  "  her 
own  sense  of  justice  and  christian  duty  shall  dictate."  It  was 
the  will  of  the  testator  that  the  defendant  should  be  the  sole 
judge  of  the  manner  in  which  provision  for  the  plaintiff 
should  be  made,  at  what  time  it  should  be  made,  and  to  what 
amount.    It  was  beyond  the  power  of  any  court  to  substitute 
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its  discretion  for  hers,  and  no  trust  was  created  which  a  court 
of  equity  could  execute,  contrary  to  her  judgment. 

The  moral  obligation  imposed  on  the  defendant  is  very 
strong.  The  plaintiff  is  the  representative  of  the  deceased 
sister  of  the  defendant,  and  if  the  testator  had  died 
intestate  plaintiff  would  have  been  entitled  to  one-third  of  his 
estate.  For  reasons  of  his  own,  however,  the  testator  pre- 
ferred not  to  permit  any  title  to  any  part  of  his  estate  to  vest 
in  his  grandchild,  but  to  leave  entirely  to  the  discretion  of 
the  defendant  what  portion  she  should  take,  in  what  manner, 
and  at  what  time.  He,  therefore,  vested  the  absolute  title  to 
his  residuary  estate  in  the  defendant,  enjoining  upon  her  only 
the  duty  of  exercising  this  discretion,  and  expressing  his  con- 
viction that  she  would  do  so  honestly  and  fairly.  She  recog- 
nizes this  moral  obligation  and  avers  her  intention  of  per- 
forming it.  It  is  not  for  the  courts  to  repudiate  the  confi- 
dence which  the  testator  chose  to  repose  in  the  defendant,  and 
to  assume  a  power  which  was  not  intended  to  be  exercised  by 
them,  by  determining  in  what  manner,  at  what  time  and  to 
what  amonnt  the  provision  shall  be  made. 

The  orders  of  the  General  Term  and  subsequent  proceed- 
ings should  be  reversed  and  the  judgment  of  the  Special 
Term  dismissing  the  complaint  aflftrmed  with  costs. 

All  concur. 

Ordered  accordingly. 


MEMORANDA 

OF  THE 

Causes  Decided  During  the  Period  Embraced  in  this 
Volume^  and  Not  Reported  in  Full. 


Samuel  D.    Hinman,  Uospondent,  v.  "William  H.   Habb, 

Appellant. 

(Argued  March  VI,  1886  ;  decided  January  18,  1887.) 

As  a  majority  of  the  court  did  not  concur  in  the  opinion 
written  in  support  of  the  decision,  this  case  is  not  reported* 

Stephen  P.  Nash  and  Samud  Iland  for  appellant. 

Haley  Make  and  WiUiam  Henry  Amoicx  for  respondent. 

Eabl,  J.,  reads  for  reversal  and  new  trial ;  Kugeb,  Ch.  J., 
concurs;  "Rapallo  and  Audbews,  J  J.,  concur  in  result; 
Danfobth,  J.,  reads  for  affirmance ;  Finch,  J ,  concurs. 

Judgment  reversed. 


Jaoob  H.  Oonblin  et  al.,  as  Trustees,  etc.,  Appellants,  v^ 
Gabbet  Z.  Snideb,  as  £xecutor,  etc.,  et  al.,  Kespondents. 

Where  an  order  of  General  Term,  reversing  a  judgment  and  granting  a 
new  trial,  is  affirmed  on  appeal  to  this  court,  the  stipulation  given  on 
appeal  compels  an  award  of  judgment  absolute  against  the  appellant, 
altliough  it  appears  he  was  entitled  to  part  of  the  relief  granted  by  the 
judgment. 

It  is  only  where  the  error  which  might  have  justified  a  reversal  of  the 
judgment  was  merely  incidental  and  capable  of  accurate  correction, 
and  so  the  judgment  should  have  been  corrected  below  without  the 
award  of  a  new  trial,  that  this  court  may  modify  the  judgment  by  cor- 
recting the  error. 

(Argued  November  22.  1886;  decided  January  18, 1887.) 
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The  following  is  the  rryem.  of  opinion  in  this  action  : 
"  While  we  do  not  agree  with  all  the  reasons  given  bj  the 
General  Term  for  its  order  of  reversal  and  award  of  a  new 
trial  we  feel  bound  to  affirm  that  order.  The  action  was 
brought  to  reclaim  for  a  trust  estate  several  groups  of  real 
property  alleged  to  have  been  purchased  by  the  trustee  in  his 
own  name  as  an  individual,  but  with  the  trust  funds.  The 
referee  found  in  favor  of  the  plaintiffs,  determining  that  all 
the  lands  described  in  the  complaint  belonged  to  the  trust 
On  appeal,  the  General  Term  reversed  the  judgment,  assign- 
ing as  reasons  that  the  testimony  of  one  of  the  parties  to 
personal  conversations  with  a  deceased  testator  was  improperly 
admitted,  and  that  the  trust  funds  were  not  satisfactorily 
traced  by  the  evidence  into  any  of  the  lands  referred  to.  We 
think  the  testimony  of  Cooper  was  not  offered  or  given  in  his 
own  behalf  and  was  admissible,  and  that  the  evidence  very 
fully  and  fairly  demonstrated  that  a  portion  of  the  lands, 
known  in  the  case  as  the  Brooklyn  property,  did  belong  to 
the  trust  estate,  but  that  as  to  the  rest  of  the  property  the 
proof  fell  far  short  of  the  certainty  and  definiteness  required. 
It  is  not  needful  to  explain  the  grounds  of  our  opinion,  so 
far  as  it  differs  from  that  of  the  General  Term,  because  if 
that  of  the  latter  had  been  identical  with  our  own,  it  would 
fitill  have  been  the  duty  of  the  court  to  have  reversed  the 
judgment  of  the  referee  and  awarded  a  new  trial  for  the 
error  committed  as  to  the  property  other  than  the  Brooklyn 
lands.  We  cannot  say,  therefore,  that  the  order  of  the 
General  Term  was  erroneous.  Possibly  it  might  have  made 
an  alternative  order  permitting  the  plaintiffs  to  limit  their 
judgment  to  the  Brooklyn  lands,  and  on  their  stipulating  so 
to  do,  affirming  the  judgment  as  modified^  bnt  that  was 
matter  of  discretion,  and  it  was  not  error  instead  to  award  a 
new  trial.  The  defeated  plainti&  were  beaten  for  lack  of 
ovidence  and  were  entitled  to  an  opportunity  to  strengthen 
their  case  in  any  of  its  parts,  for  the  decision  left  a  recovery 
by  them  possible.  The  order  of  the  General  Term  having 
been  a  proper  one  we  cannot  reverse,  but  must  affirm  it,  and 
the  plaintiff's  stipulation  on  the  appeal  to  this  court,  compels 
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an  award  oi  jadgment  absolute  against  them.  We  have  once 
or  twice,  in  cases  where  the  error  which  might  have  justified 
a  reversal  was  merely  incidental  and  capable  of  accurate 
correction,  modified  the  judgment  by  correctiog  the  error, 
but  those  were  instances  in  which  we  thought  a  new  trial 
ought  not  to  have  been  awarded  (  Wright  v.  Nostramd^  98 
N,  T.  669),  since  there  could  be  no  recovery  for  what  had 
been  erroneously  allowed.  Here  such  a  recovery  was  possible, 
and  the  award  of  a  new  trial  was  a  proper  order  for  the 
General  Term  to  make,  and  we  must  aflirm  it  and  order 
judgment  absolute,  although  we  can  see  that  plainti£k  might 
have  been  entitled  to  a  part  of  their  relief.  {Gray  v.  Bd.  of 
Supervisors,  93  N.  Y.  603,  608 ;  Thomas  v.  N.  Y.  Life  Ins. 
Co.,  99  id.  250 ;  Godfrey  v.  Moser,  66  id.  250.)  They  chose  to 
take  the  peril  of  their  stipulation. 

"  Order  of  General  Term  affirmed,  and  judgment  absolute 
directed  against  plaintiff." 

WiUiam  J.  ffardy  for  appellant 

Irving  Brown  for  respondent. 

Pinch,   J.,  reads  for  affirmance  of  order  of  General  Tenn 
and  for  judgment  absolute  against  plaintiff  on  stipulation. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


Grobok  E.   Albxandrr,   Appellant,  v.  Sahubl  G.  Alex- 
ander, Respondent. 

A  party  may  not  receive  and  accept  the  amount  awarded  to  him  by  a 
judgment  and  appeal  therefrom;  and  when,  after  an  appeal  has  been 
brought,  he  thus  accepts  the  benefit  of  the  judgment,  he  thereby  waives 
the  api)eaL 

(Argued  November  28, 1886;  decided  January  18, 1887.) 

This  was  an  appeal  from  an  order  of  General  Term  denying 
a  motion  to  dismiss  the  appeal  thereto 

The  action  was  for  partition,  between  heirs-at-law. 
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The  following  is  the  opinion  : 

"  The  motion  to  dismiss  this  appeal  is  founded  npon  the 
fact  that  the  appellant,  who  was  defendant  in  an  action  of 
partition,  and  by  the  judgment  rendered  was  awarded  a 
proportion  of  the  proceeds  resulting  from  a  sale  ordered  by 
the  court,  accepted  those  proceeds  after  his  appeal  was  per- 
fected, and  took  also  the  costs  allowed  to  him  by  the  judgment. 
His  notice  of  appeal  was  served  March  13,  1886,  and  the 
referee  appointed  to  make  the  sale  swears  that  he  paid  the 
share  awarded  to  the  defendant  by  two  checks,  dated,  respect- 
ively, the  seventeenth  and  twenty-fourth  of  the  following  April, 
both  of  which  have  been  paid  by  the  bank  upon  the  defendant's 
indorsement.  It  is  not  denied  that  he  could  not  be  permitted 
at  the  same  time  to  take  the  fruit  of  the  judgment,  and  appeal 
from  it  as  erroneous  or  wrong,  but  it  is  contended  in  the 
present  case  that  no  such  inconsistency  exists  because^he 
whole  controversy  concerns  a  fund  other  than  the  residue,  a 
share  of  which  the  defendant  accepted  ;  or,  in  substance,  that 
what  the  defendant  took  he  would  be  entitled  to  retain  in  any 
conceivable  disposition  of  the  case.  {Clowes  v.  Dickenson^  8 
Cow.  328 ;  Knapp  v.  Brown,  45  K  Y.  207.)  We  are  not 
able  to  concur  in  a  view  of  the  situation  which  would  make 
those  authorities  applicable.  The  litigation  involved  a  question 
of  advancements.  The  court  found  that  $57,500  had  been 
advanced  to  the  defendant  and  $15,000  to  the  plaintiff ;  and 
awarded  to  the  latter  the  difference  of  $^2,500  to  be  first  paid 
out  of  the  proceeds  of  sale  for  equality  of  partition,  dividing 
the  residue  equally  between  the  two  parties.  The  defendant's 
notice  of  appeal  is  from  the  interlocutory  and  the  final  judg- 
ment, and  not  from  any  alleged  separable  or  independent 
portion  which  left  the  rest  unaffected  and  unassailed.  So  far 
as  the  division  of  proceeds  is  concerned  we  cannot  discover  any 
such  separable  or  independent  portion  to  which  the  appeal  could 
have  been  limited.  The  amount  of  the  residue  must  necessarily 
depend  upon  the  amount  of  the  advancements  adjudged 
to  have  been  made.  Those  to  the  defendant  are  alleged  in  the 
Complaint  to  have  consisted  of  certain  parcels  of  real  estate  the 
valud  of  which  is  not  stated  and  which  value  necessarily  became 
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the  subject  of  proof.  If  the  jadgment  should  be  reversed,  the 
plaintiff  on  a  new  trial  will  be  at  liberty  to  show,  and  may 
possibly  establish,  that  such  value  was  greater  than  the  $57,500, 
or  that  the  advancements  to  himself  were  less  than  the  $15,000, 
and  in  either  event  the  sum  first  payable  to  him  from  the  pro- 
ceeds would  be  increased,  and  as  a  consequence  defendant's 
share  of  the  residue  lessened.  He  stands  thus  in  the  attitude 
of  holdipg  the  fruit  of  the  jadgment  to  which  he  may  not  be 
entitled  if  his  appeal  succeeds,  and  yet  persisting  in  his  appeal. 
The  trouble  is  that  he  cannot  gain  the  right  to  recover  more 
without  incurring  the  hazard  of  recovering  less. 

But  it  is  further  insisted  that  he  took  his  share  of  the  resi- 
due with  the  plaintiffs  consent,  and  under  an  arrangement 
which,  nevertheless,  contemplated  the  prosecution  of  the  appeal. 
The  proof  of  this  is  sought  to  be  deduced  from  an  affidavit  of 
the  defendant's  attorney.  He  swears  that  just  before  the 
entry  of  judgment  he  declared  his  client's  purpose  to  appeal, 
and  thereupon  the  plaintiff's  attorney  expressing  a  desire  not 
to  have  proceedings  stayed,  and  to  be  at  liberty  to  collect  and 
receive  the  sum  awarded,  it  was  finally  agreed  that  he  might 
do  so  upon  assigning  to  the  referee  in  trust  a  mortgage  as 
security  for  any  restitution  which  might  be  ordered.  That 
assignment,  and  a  covenant  of  restitution,  were  executed 
April  1,  1886,  and  after  the  appeal  had  been  taken.  The 
affidavit  further  showed  that  the  plaintiffs  attorney  frequently 
said  that  there  was  no  need  of  tying  up  the  proceeds  of  the 
sale,  but  that  a  speedy  sale  and  distribution  was  desirable.  It 
is  to  be  noticed  that  the  affidavit  asserts  no  negotiations  except 
as  to  the  right  of  the  plaintiff  to  get  his  money  and  to  prevent 
a  stay,  which  would  hinder  that  result ;  and  does  not  claim 
that  anything  was  said,  or  any  agreement  made,  relating  to 
the  share  awarded  to  the  defendant.  It  shows  only  that  the 
plaintiff  wanted  his  money ,  that  he  could  not  get  it  if  the 
defendant,  on  his  appeal,  effected  a  stay  of  proceedings ;  that 
security  was  given  to  obviate  the  need  of  that  stay,  and  what 
was  said  about  not  tying  up  proceeds,  and  expediting  the 
appeal,  naturally  referred  to  that  negotiation  and  related  to 
that  effort.    The  defendant's  silence  as  to  his  own  share  is 
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made  more  emphatic  hy  the  affidavit  of  the  plaintiff's  attoraey 
that  he  never  uttered  a  word  about  defendant's  treatment  of 
the  residue  awarded  to  him,  or  in  any  manner  recognized  the 
appeal  after  that  share  was  accepted.  It  is  not  possible  to 
infer  a  consent  or  waiver.  The  defendant  does  not  claim 
that  his  act  was  inadvertent  and  without  consciousness  of  the 
qnestion  it  might  raise.  If  he  did  that,  and  offered  to  restore 
the  money  received  to  its  official  custodian,  pending  the 
appeal,  the  question  would  assume  a  more  ho}>efnl  shape, 
fiut  he  stood,  and  stands  here,  upon  his  right.  While  we 
cannot  help  thinking  that  some  misunderstanding  has  existed, 
and  should  be  glad  to  sustain  the  appeal  taken,  we  can  find  no 
just  ground  upon  which  to  rest  such  a  decision. 

The  order  of  the  General  Term  should  be  reversed  and  the 
appeal  dismissed,  with  costs." 

e/.  T.  Marean  for  appellant. 

Jfathaniel  C.  Moah  for  respondent. 

Finch,  J.,  reads  for  reversal  of  order  of  General  Term,  and 
for  dismissal  of  appeal  to  that  court. 
All  concur. 
Ordered  accordingly. 


Ann  £.  Monfobt,  Administratrix,  etc.,  Bespondent,  v,  Thb 
Long  Island  Railroad  Company,  Appellant. 

(Argued  December  9,  1886;  decided  January  18, 1887.) 

Edward  E.  Spmgue  for  appellant. 

Henry  A.  MonfoH  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All    concur    except    Rapallo,    Eabl    and    Finch,    JJ., 
dissenting. 

Judgment  affirmed. 
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Edmund  S.  Hamilton  et  al.,  as  Executors,  etc.,  Respondents, 

V.  Cassius  H.  Reed  et  al.  Appellants. 

Same,  Respondents,  v.  Same,  Appellants. 

(Submitted  December  8, 1886;  decided  January  18, 1887.) 

Christapher  Fme  for  appellants. 

Piatt  dk  Bowers  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
■    Judgment  affirmed. 


James  J.  O'Dsa,  as  Administrator,  etc.,  Appellant,  v.  James 
A.  NoBCBoss  et  aL,  Respondents. 

(Argued  December  9,  1886;  decided  January  18,  1887.) 

E.  Coimtrynian  for  appellant. 

Jfathanid  C.  Moak  for  respondents 

Agree  to  affirm  ;  no  opinion. 

All  concur  except  Danfoeth,  J.,  not  voting. 

Judgment  affirmed. 


Hannah  Alexander,  as  Administratrix,  etc..  Respondent,  v. 
Emma  A.  Sdmneb,  Appellant. 

(Argued  December  10,  1880;  decided  January  18,  1887.) 

WiUia/m  W.  Badger  for  appellant 

Jonah  T.  Marean  for  respondents. 

Per  Curiam  mem.  directing  the  entry  of  an  order  revers- 
ing the  judgment  and  directing  a  new  trial,  with  costs  to  abide 
event,  unless  plaintiff  stipulates  to  deduct  therefrom  a  credit 
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of  $122.50  and  interest  and  the  costs  embraced  therein,  and 
to  pay  the  costs  of  the  appeal  to  tliis  conrt,  in  which  case  the 
jadgmenty  as  modified,  is  affirmed  without  costs  to  plaintiff. 

All  concur. 

Ordered  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Asa  Bigblow  Kellogg,  as  Executor,  etc. 

An  appeal  to  this  court  from  an  affirmance  by  the  Qeneial  Term  of  a  sur- 
rogate's decree,  upon  trial  of  an  issue  of  fact,  brings  nothing  here  for 
review  not  presented  by  appeal  to  the  General  Term,  and,  upon  appeal 
to  the  General  Term,  no  finding  or  decision  can  be  reviewed  that  was 
not  excepted  to.    (Code  of  Civ.  Pro.  §  2545.) 

Prior  and  up  to  the  death  of  a  testator,  E.,  his  executor  was  his  gen- 
eral agent.  As  such  he  placed  in  the  hands  of  an  attorney  a  daim  for 
collection.  The  attorney  was  directed  by  the  testator  to  pay  the  pro- 
ceeds to  E.,  this  he  did  by  sending  a  check  for  the  avails  of  collection 
to  the  office  of  E.,  payable  to  his  order.  The  testator  died  on  the  same 
day,  after  the.'  delivery  of  the  check.  Two  days  thereafter  E.  drew 
the  money  on  the  check  and  credited  it  in  his  account  with  the  testator, 
which  prior  to  the  credit  showed  a  balance  due  E.  The  testator  died 
insolvent  Hdd^  that  the  surrogate  properly  allowed  the  credits  ; 
that  when  the  check  was  delivered  E.  could  treat  it  as  funds  in  his 
hands  to  be  applied,  so  far  as  needed,  in  payment  of  what  the  testator 
then  owed  him,  and  when  the  money  was  drawn  upon  the  check  the 
payment  related  back  to  the  delivery  of  the  check,  and  he  drew  it  as 
payee,  not  as  executor. 

Where  objection  to  a  claim  paid  by  an  executor  that  it  was  barred  by  the 
statute  of  limitations  at  the  time  of  payment  was  not  taken  upon  settle- 
ment of  the  executor's  accounts,  it  may  not  be  raised  on  appeal 

Indorsements  of  payments  upon  a  note,  made  by  the  holder  at  a  time 
when  it  was  against  his  interest  to  make  them,  are  prima  faeui  evidence 
of  the  payments. 

Upon  settlement  of  the  accounts  of  an  executor  the  surrogate  Improp- 
erly charged  him  with  an  item  of  $11,000  and  credited  him  with  the 
amount  of  a  claim  against  the  estate  which  he  had  paid  in  full.  The 
General  Term,  on  appeal,  struck  out  the  erroneous  charge,  and  as  this 
left  the  estate  insolvent,  readjusted  the  account  by  disallowing  the 
over  payment.  BM,  that  the  General  Term  had  the  right  to  so  modify 
the  decree  instead  of  sending  it  back  for  a  rehearing  before  the  surro- 
gate.   (Code  of  Civ.  Pro.  §  2587.) 
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This  was  an  appeal  from  a  judgment  of  the  General  Term, 
modifying,  and  affirming  as  modified,  a  surrogate's  decree  on 
final  settlement  of  the  accounts  of  an  executor. 

The  following  are  extracts  from  the  opinion : 

"(2.)  During  the  lifetime  of  the  testator  for  some  years 
prior  to  his  death,  the  executor  was  the  general  agent  of  the 
testator,  having  the  general  management  of  his  business,  and, 
as  such,  he  placed  in  the  hands  of  an  attorney  a  claim  against 
one  Schuyler  for  collection.  Suit  was  brought  upon  it  and 
the  attorney  some  time  before  the  death  of  the  testator 
collected  $6,500.  From  that  sum  he  deducted  $500  for  his 
services,  and  afterward,  on  the  tenth  day  of  October,  while 
the  testator  was  still  alive,  he  drew  his  own  check  upon  a 
New  York  bank  for  the  sum  of  $6,000,  payable  to  the  order 
of  Asa  B.  Kellogg,  the  executor,  and  sent  it  to  his  office  in 
the  city  of  New  York,  and  it  was  there  delivered  to  some 
person  who  was  in  charge  of  the  office  before  the  testator's 
death  with  directions  to  telegraph  its  delivery  to  the  executor 
who  was  then  with  the  testator  at  Greenbush.  The  testator 
died  the  same  day,  and  on  the  twelfth  day  of  October,  the 
executor  drew  the  money  on  the  check,  and  credited  it  in 
his  account  with  the  testator.  After  such  credit  there  was 
still  a  balance  due  from  him  to  the  testator  with  which  he 
charged  himself  on  the  accounting.  The  surrogate  allowed 
the  $6,000  as  a  credit  in  the  account  of  the  executor  as 
claimed  by  him.  But  some  of  the  appellants  claimed  that 
sum  should  have  been  charged  to  the  executor  as  if  he 
had  actually  received  the  check  after  the  testator's  death, 
and  that  the  courts  below  erred  in  not  so  charging  it. 

"  We  are  of  opinion  that  none  of  the  appellants  are  in  a 
position  to  claim  any  error  here  as  to  this  item.  Mrs.  Akin, 
the  widow,  neither  excepted  to  the  finding  of  the  refei-ee  nor 
appealed  to  the  General  Term.  The  general  guardian  of  the 
infant  appellants  appealed,  but  did  not  except  to  any  of  the 
findings  or  decisions  of  the  surrogate ;  and  the  special  guardian 
of  the  infants  filed  exceptions,  but  did  not  appeal  to  the 
General  Term.  An  appeal  to  this  court  from  an  affirmance  by 
the  General  Term  of  a  surrogate's  decree  brings  nothing  here 
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for  review  where  there  was  no  appeal  to  the  G-eneral  Term,  and 
upon  an  appeal  from  a  surrogate's  decree  no  complaint  can  be 
made  of  any  finding  or  decision  which  has  not  been  excepted 
to.    (Code,  sec.  2545.) 

'^  But  for  a  further  reason  we  think  there  was  no  error  in 
reference  to  this  item.  The  money,  when  collected,  was 
deposited  by  the  attorney  in  his  bank  account,  and  hence  he 
became  a  debtor  to  the  testator  for  that  sum.  He  had  been 
directed  by  the  testator  to  pay  it  when  collected  to  the  executor 
as  his  agent.  He  made  such  payment  by  his  check,  and  when 
the  check  was  delivered  at  the  office  of  the  executor  for  him  to 
some  one  there  in  charge,  it  was  delivered  to  him  and  operated 
as  a  payment  sub  modo.  He  could  then  treat  it  as  funds  in  his 
hands  to  be  applied  so  far  as  needed  in  payment  of  what  the 
testator  then  owed  him.  When  the  money  was  drawn  upon 
the  check,  the  payment  related  back  to  the  delivery  of  the 
check.  He  did  not  draw  the  money  as  executor,  but  as  payee 
of  the  check  and  he  could  not,  therefore,  in  law  or  equity  be 
compelled  to  account  for  the  check  except  by  first  applying  it 
upon  what  the  testator  owed  him  in  current  account. 

^*  (3.)  At  the  time  of  the  death  of  the  testator,  his  widow  held 
a  note  for  $5,000  against  him,  given  for  borrowed  money 
dated  March  17,  1870,  upon  which  there  were  indorsed  the 
following  payments:  $350,  March  17,  1873;  $350,  Mardi 
17,  1874;  $350,  March  17,  1875;  $300,  March  17,  1877,  and 
$200,  Dec.  8,  1880.  It  was  proved  that  the  indorsements 
were  made  by  Mrs.  Akin  at  their  dates.  The  note  had  been 
presented  to  the  executor  as  a  claim  before  the  accounting 
and  admitted  by  him,  and  he  had  made  payments  upon  it. 
The  objection  is  now  made  by  some  of  the  appellants  that 
the  note  was  barred  by  the  statute  of  limitations,  and  that  the 
surrogate  erred  in  ordering  the  executor  to  pay  it.  To  this 
there  are  several  answers.  The  only  objection  filed  to  this 
note  before  the  surrogate  was  that  it  had  been  paid,  and  the 
statute  of  limitations  does  not  appear  to  have  been  mentioned 
during  the  trial.  The  objection  that  the  note  was  barred, 
should  not,  therefore,  prevail  here.  The  executor  had 
admitted  the  claim  upon  the  note,  and  in  doing  that  he  acted 
for  and  represented  all  the  persons  interested  in  the  estate. 
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The  admission  implied  that  the  note  had  not  been  paid,  and 
that  by  payments  made  thereon  it  had  been  kept  in  life,  and 
3c,  upon  the  admission  alone,  in  the  absence  of  countervailing 
evidence,  fraud  or  collusion,  the  surrogate  was  authoiized  to 
find.  But  proof  that  the  indorsements  were  made  at  their 
dates  was  sufficient  to  authorize  the  surrogate  to  find,  and 
required  him,  in  the  absence  of  conflicting  evidence,  to  find 
that  the  note  had  been  kept  in  life  by  payments  actually 
made.  The  indoi*8ement8  were  all  made  while  the  note  was 
in  life,  and  when  it  was  against  the  interest  of  the  holder  to 
make  them  unless  true.  It  matters  not  that  the  last  two  pay- 
ments were  made  after  the  lapse  of  six  years  from  the  date 
and  maturity  of  the  note.  It  is  the  fact  and  that  alone  that 
it  was  against  the  interest  of  the  holder  to  make  such  indorse- 
ments that  makes  them  prima  facie  evidence  of  payments. 
(Hoseboom  v.  BUlington^  17  Johns.  182;  Bidey  v.  Wight- 
man,  13  Hun,  163 ;  Hulhert  v.  Nichol,  20  Hun,  454.) 

^^(4.)  It  is  claimed,  on  behalf  of  the  executor,  that  his  evi* 
dence,  as  to  the  payment  of  $590  to  the  testator,  was 
improperly  excluded  and  that  he  was  thus  erroneously 
deprived  of  a  credit  for  that  sum.  The  payment  was  a  per- 
sonal transaction  with  the  testator  and  hence,  under  section 
820  of  the  Code,  he  was  incompetent  to  prove  it.  We  can- 
not be  certain,  from  an  examination  of  all  the  evidence,  that 
the  executor,  by  his  previous  examination  on  behalf  of  the 
contestants,  had  been  rendered  competent  to  testify  as  to  the 
payment,  and  in  view  of  the  small  difference  the  allowance  of 
this  credit  would  make  in  the  final  result  we  are  constrained 
to  hold  that  the  surrogate  did  not  err  in  reference  thereto. 

"  (5.)  The  executor  claims  that  the  General  Term  erred  in 
its  modification  of  the  surrogate's  decree  and  that  it  should 
have  sent  the  case  back  to  the  surrogate  for  a  rehearing.  By 
the  finding  of  the  surrogate  that  the  executor  was  chargeable 
with  his  note  for  upwards  of  $11,000  the  estate  of  the  testator 
was  shown  to  be  solvent,  and  there  was  enough  to  pay  all  the 
debts  in  full.  But  when  the  General  Tenn,  upon  the  claim 
of  the  executor,  struck  out  the  note  as  a  charjsce  against  him 
the  estate  was  shown  to  be  insolvent,  and  then  it  appeared 
that  the  executor  had  made  an  overpayment  to  one  of  the 
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creditors,  whom  he  had  paid  in  full.  In  readjusting  the 
account  the  General  Term  disallowed  this  overpayment,  and 
in  this  no  error  was  committed.  Objection  to  the  over- 
payment was  distinctly  made  before  the  surrogate.  The 
General  Term  had  power  to  reverse,  aflSrm  or  modify  the 
decree  appealed  from.  (Code,  §  2587 )  All  the  elements  for 
the  modification  appeared  in  the  findings  of  the  surrogate  and 
it  had  the  power  to  render  such  a  judgment  as  the  surrogate 
should  have  entered.  The  only  error  found  by  the  General 
Term  was  the  charge  against  the  executor  of  his  note  for 
upward  of  $11,000  and  interest,  and  the  only  modification  of 
the  surrogate's  decree  was  that  made  necessar)^  by  the  disallow- 
ance of  that  charge,  and  that  modification  the  General  Term 
was  competent  to  make." 

Z.  Laflin  KeUoggior  A.  B  Kdlogg^  appellant 

Arthur  H.  Smith  for  8,  A .  KeUogg^  respondent  and  appellant. 

Matthew  Hale  and    Ward  <&  Cameron  for  A.  A.  Akin 
respondent  and  appellant. 

Eabl,  J.,  reads  for  afBrmanco. 
All  concur. 
Judgment  affirmed. 


Katb  E.  Shbbby,  as  Administratrix,  etc.^  Appellant,  v  Thb 
New  York  Central  aud  Hudson  Eivek  Eailboad 
Company,  Appellant. 

(Argued  December  15,  1880,  decided  January  18,  1887  ) 

This  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence, causing  the  death  of  plaintiffs  intestate,  who  was 
killed  while  crossing  the  tracks  of  defendant's  road  at  Little 
Falls.  Plaintiff  was  nonsuited  on  the  trial  on  the  ground 
of  contributory  negligence  on  the  part  of  the  deceased. 

The  following  is  the  opinion  in  full  • 

"  The  learned  counsel  for  the  respondent  at  the  opening  of 
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his  argument,  conceded  tliat  he  was  bound  to  assame,  for  all 
the  purposes  of  the  case,  that  upon  the  occasion  in  question 
the  defendant  omitted  to  give  the  statutory  signal  of  its 
approach.  It  was  therefore,  in  fact  and  in  law,  guilty  of 
negligence.  But  although  the  bell  was  not  rung,  or  the 
whistle  sounded,  it  was  still  the  duty  of  one  traveling  on  the 
street  crossed  by  the  railroad  to  exercise  caro  and  diligence 
to  discover  whether  a  train  was  about  to  pass,  and  if  she  failed 
to  do  so,  or  if  seeing  the  approaching  train,  she  nevertheless 
undertook  to  cross,  she  was  guilty  of  negligence,  and  in  either 
case,  if  injured,  so  contributed  to  the  accident  that  she  can 
have  no  just  cause  of  action.  To  determine,  however,  whether 
a  complaining  party  is  within  this  rule  of  exclusion,  or  whether 
her  conduct,  in  a  given  case,  was  consistent  with  reasonable 
and  ordinary  care,  all  the  circumstances  surrounding  the  trans- 
action are  to  be  examined.  Usually,  therefore,  the  question  is. 
for  the  jury,  and  only  in  exceptional  cases  can  the  court  answer 
it.  The  court  may  dispose  of  the  case,  and  it  is  its  duty  to  do 
so  when  no  facts  are  in  dispute,  or  any  weighing  of  testimony 
necessary 

"  The  case  before  us  was  disposed  of  by  the  trial  judge  as 
one  of  that  character,  and  the  appeal'questions  the  correctness 
of  his  decision.  The  appellant  here  was  plaintiff  in  the 
action.  Her  intestate,  Charlotte  Briggs,  was  struck  and 
killed  by  the  defendant's  locomotive  engine  at  the  railroad 
crossing  of  Fifth  street  in  the  village  of  Little  Falls,  between 
two  and  three  o'clock  in  the  afternoon  of  October  4,  1883. 
The  railroad  of  six  tracks  crosses  the  street  upon  a  curve,  but 
nearly  at  right  angles.  It  afforded  protection  by  neither 
flagman  nor  gate,  and  upon  the  occasion  in  question  its  train 
came  from  the  west  upon  the  crossing,  out  of  time,  at  the 
speed  of  thirty  miles  an  hour,  sounding  neither  bell  nor 
whistle,  and,  so  far  as  appears,  without  other  warning  of  its 
approach.  Between  Fifth  street  and  the  west  were  various 
obstructions  to  the  view,  a  ledge  of  rocks  separating  two  of 
the  tracks  from  the  other  four,  and  the  fences  of  a  cattle  yard 
extending  up  to  the  west  line  of  Fifth  street.  On  this 
occasion  there  were  also  box  cars  of  the  defendant's  upon  a 
side  track,  just  west  of  the  crossing,  and  which  cut  off  the 
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view  until  the  wayfaycr  had  actually  reached  the  main  track, 

"  The  curve  was  of  such  a  radius  that,  although  when  on 
the  tracks  a  person  could,  according  to  her  position,  see  an 
approaching  train  at  a  distance  of  from  five  hundred  and 
eighty  to  six  hundred  and  forty-five  feet,  she  could,  under  the 
most  favorable  circumstances,  identify  the  track  over  which 
it  moved  at  but  from  four  hundred  to  four  hundred  and  forty 
feet.  There  was  much  wind  at  the  time,  and  south  of  the 
railroad  and  in  its  vicinity  were  mills  and  factories  whose 
machinery  created  considerable  noise. 

"  The  woman  came  along  Fifth  street  to  the  crossing,  passed 
over  two  tracks  and  through  the  intervening  space  by  the  box 
cars  to  the  most  northerly  or  fourth  of  the  four  tracks,  and 
passing  on  had  reached  No  1,  or  the  most  southerly,  when 
she  was  struck  and  killed.  In  deciding  the  motion  for  a  non- 
suit the  court  held  that,  under  the  circumstances  in  evidence, 
it  would  be  a  question  for  the  jury  whether  *  she  may  not 
have  exercised  her  hearing  —  may  not  have  listened  and  still 
not  have  heard  the  train ;  that  whether  she  could  have  seen 
the  train  from  the  open  space,  or  from  the  most  northerly  of 
the  four  tracks '  was  also  for  the  jury,  saying :  '  Upon  the  evi- 
dence here  the  jury  would  have  a  right  to  find  that  there  were 
box  cars  there,  and  that  her  view  was  impeded  somewhat  by 
those,  so  they  might  find  she  could  not  see  upon  the  track 
until  she  passed  to  the  southerly  edge  of  that  sidmg  or  stepped 
over  the  rail.' 

"  Nor  did  the  learned  judge  think  that  it  could  be  said,  as 
matter  of  law,  that  she  did  not  look  while  on  the  railroad 
after  passing  the  point -up  to  which  she  could  not  see. 

"  From  that  point,  where  the  view  was  unobstructed  by  the 
box  cars  across  the  road,  to  the  rail  of  track  numbei  one, 
where  she  was  killed,  was  thirty-two  feet  and  two  inches ,  it 
was  covered  by  the  defendant's  tracks ;  she  was  upon  them, 
and  the  argument  is  that  if  she  looked  she  must  have  seen 
the  approaching  tram,  and  during  that  time  had  the  ability 
to  save  herself  by  keeping  off  the  track  number  one  '  I  am 
hardly  willing,'  says  the  learned  judge,  '  to  say  that,  whether 
she  looked  or  not,  might  not  be  a  question  for  the  jury 
What  I  do  think  is  that  she  had  no  right  to  pass  over  that 
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thirty-two  feet  and  two  inches  and  go  upon  that  track  with 
the  train  in  full  view  coming  towards  her ;  and  when  she  did 
it,  she  did  it  either  from  a  thought  that  she  could  get  over  in 
safety  before  the  train  struck  her,  and  made  a  miscalculation, 
and  if  she  did,  that  is  negligence,  because  when  she  saw  the 
train  coming,  her  duty  was  not  to  attempt  to  get  past  before 
the  train  came,  but  to  wait ;  and  if  she  took  the  chances,  she 
took  the  chance  of  her  death,  without  holding  the  defendant 
liable.' 

"  Upon  this  ground  the  nonsuit  was  granted,  and  upon  this 
ground  the  learned  counsel  for  the  respondent  contends  that 
it  should  be  sustained.  Certainly  upon  the  evidence  there  is 
no  other.  In  approaching  the  railroad  and  entering  upon  its 
group  of  tracks,  the  jury  might  well  find  that  the  traveler 
exercised  as  much  diligence  as  a  prudent  person  would  exercise 
under  the  circumstances,  having  regard  for  her  own  safety 
and  fairly  endeavoring  to  perform  her  duty.  This,  under 
the  rulings  of  the  trial  judge,  was  the  law  of  the  case.  She 
undoubtedly  came  into  a  place  of  danger  the  instant  her  foot 
touched  the  road-bed  of  the  defendant,  but  the  omission  of 
the  defendant  to  obey  the  law,  and  give  notice  of  the  running 
train,  was  an  assurance  of  safety,  and  that  no  locomotive 
engine  was  within  eighty  rods  of  the  place  where  she  then 
lawfully  was.  That  omission  was  not  only  negligence  and  a 
violation  of  a  statutory  duty  on  the  part  of  the  defendant, 
but  it  also  bears  upon  the  conduct  of  the  plaintiff,  and  must 
a£Eect  any  estimate  of  the  amount  of  care  she  should  have 
observed. 

"  Nor  did  the  court  hold  that  she  did  not  look  or  observe 
after  reaching  the  tracks.  She  is  charged  with  having  seen 
the  train  before  she  reached  the  track  where  she  was  killed. 
The  evidence  permits  the  inference  that  before  reaching  the 
middle  of  the  four  tracks  the  train  could  not  be  seen,  and 
might  not  be  heard,  and  when  first  in  view  that  it  would  be 
difficult  to  determine  on  which  of  the  four  tracks  it  was 
moving.  One  L.  passed  over  the  same  crossing  just  a  little 
ahead  of  Mrs.  Briggs.  He  first  saw  her  as  he  was  going  upon 
the  track  from  the  north,  she  then  being  twenty  feet  behind 
him.    He  passed  completely  over  the  railroad  and  reached 
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the  south  side  of  all  the  tracks  when  he  first  heard  the  train 
approaching ;  he  heard  the  noise  but  could  not  see  the  train. 
'  After  hearing  the  train,'  and  while  standing  within  four  feet 
of  the  firet  track,  he  says,  *  I  saw  the  old  lady  between  tracks 
two  and  three.'  C,  being  south  of  the  crossing,  saw  her 
coming  from  the  north  towards  and  upon  the  four  tracks. 
'  Before  going  on  she  raised  her  head  up,'  he  says ;  *  as  the 
train  rounded  the  curve  the  old  lady  was  somewhere  between 
tracks  two  and  three,  coming  south,  facing  me  ; '  and  adds, 
^from  the  point  where  the  old  lady  was  when  the  train 
rounded  the  curve  the  track  upon  which  a  train  approaching 
from  the  west  is  coming  cannot  be  determined  withont  you 
are  familiar  with  the  tracks  ;  the  track  the  train  is  approach- 
ing on  cannot  be  seen.  I  next,'  he  says,  *  saw  the  old  lady 
between  tracks  one  and  two ;  I  then  saw  her  throw  up  her 
head  and  quicken  her  pace ;  she  was  coming  to  the  south ; 
my  attention  was  called  to  the  train  as  it  came  down  between 
Fifth  and  Sixth  streets  j  it  was  blowing  oflf  steam ;  I  noticed 
the  smoke ;  it  was  a  cold,  windy  afternoon ;  the  wind  was 
blowing  from  the  west ;  from  where  I  stood  I  could  see  this 
steam  and  smoke ;  the  wind  blew  it  to  the  ground  facing  the 
engine ;  it  blew  it  down  in  front  of  the  engine ;  the  old  lady 
at  that  time  was  between  tracks  one  and  two.' 

\^  At  that  time  also  a  train  was  coming  from  the  east,  and 
on  the  crossing  just  south  of  the  railroad,  the  witness  L.  was 
preventing,  with  some  difficulty,  another  woman  drawing  a 
little  wagon  from  entering  upon  the  railroad. 

'^  There  is  other  evidence  bearing  upon  these  circumstances, 
and  in  reviewing  the  propriety  of  a  nonsuit,  the  appellant  is 
entitled  to  have  all  of  it  construed  in  a  manner  most  favorable 
to  her  contention.     (Harris  v.  Pern/,  89  N.  Y.  308.) 

"  We  think  it  cannot  properly  be  said,  as  matter  of  law, 
that  the  intestate  was  in  fault.  By  the  sudden  appearance  of 
the  locomotive  she  was  called  upon  to  determine  whether  she 
should  stand  still  or  go  north  or  south,  north  to  retreat,  or 
south  to  get  over  the  tracks.  If,  as  is  assumed,  she  saw  the 
locomotive,  it  may  also  be  inferred  that  she  was  ignorant  as 
to  which  track  it  was  upon  ;  the  configuration  of  the  tracks, 
the  wind  driving  before  the  locomotive  its  steam  and  smoke, 
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might  well  tend  to  disturb  her  jadgment ;  the  noise  of  the 
mills,  the  fracas  with  the  woman  whose  course  was  interrupted, 
the  train  coming  from  the  east,  even  the  very  number  of  the 
tracks,  might  add  to  her  confusion.  Determine  she  must,  and 
that  instantly,  between  these  hazards.  It  cannot  be  said,  as 
matter  of  law,  what  a  prudent  and  reasonable  person  would 
have  done  in  circumstances  similar  to  those  in  which  the 
intestate  was  placed.  For  aught  she  could  see  there  was 
possible  danger  in  each  direction  and  her  present  position  one 
of  jeopardy.  A  jury  alone  can  determine  what  was  her  duty 
and  how  far  it  was  performed.  These  things  were  to  be 
ascertained  as  facts,  and  the  principle  embodied  in  the  maxim : 
*  Ad  qtcestiones  facii  non  respondent  judices  ^  has  full  appli- 
cation. {Wasner  v.  Bel.  etc.,  R.  R,  Co.,  80  N.  Y.  218; 
Beiseigd  v.  Same,  34  id.  622 ;  Oreany  v.  Long  lalcmd  R. 
R.  Co.,  101  id.  419.)  We  think  the  court  erred  in  taking  the 
case  from  the  jury. 

"  The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event.'' 

George  F.  CruinJjy  for  appellant. 

C.  D.  Prescott  for  respondent. 

Danfobth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Dhbistia.n    Breoht,    as    Administrator,    etc.,    Appellant,   v. 
H.  Clausen  &  Son,  Bkewing  Company,  Respondent. 

(Argued  December  15,  1886;  decided  January  18,  1887.) 

Henry  Wehle  for  appellant. 

Samitd  Untermeyer  for  respondent. 

A^ree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Mary  M.  McGrath,  as  Administratrix,  etc.,  Appellant,  v.  The 
Brooklyn  City  Railroad  Company,  Respondent 

(Submitted  December  7,  1886;  decided  January  18,  1887.) 

Carpenter  cfe  Roderick  for  appellant. 

Morris  cfe  Pea/raaU  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


John  Bell,  Respondent,  v.  John  B.  SMrrn,  Appellant. 

(Submitted  December  7,  1886;  decided  January  18,  1887.) 

Z,  A.  GovM  for  motion. 

A.  J.  Frarmoli  opposed. 

Agree  to  grant  motion  to  dismiss  appeal;  no  opinion. 
All  concur. 
Appeal  dismissed. 


In   the  Matter  of  the   Application   of   Allan    Campbell, 
Commissioner,  etc. 

(Argued  January  18, 1887;  decided  January  25,  1887.) 

Hamilton  WaUis  for  appellant. 

Frank  E,  Smith  fr>r  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Alonzo  Beadner  et  al.,  as  Executors,  etc.,  v.  Laubbn  C. 
Woodruff  et  al.,  Surviving  Trustees,  etc. 

In  the  Matter  of  the  Petition  of  Nicholas  Joh  aittgen,  Respond- 
ent, V.  Reuben  Whiteman,  Receiver,  etc.,  Appellant. 

(Argued  January  t8, 1887;  decided  January  25,  1887.) 

Martin  W.  Cooke  for  appellant. 

Theodxrre  Bacon  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Charles  P.  Db  Graff  et  ai.,  Respondents,  v,  Patrick  H, 
Cummins,  Appellant. 

(Argued  January  18, 1887;  decided  January  25,  1887.) 

M,  Z.  Stover  for  appellant. 

W,  Z.  Van  Denhergh  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People  of  the  State  of  New  York  v.  The  Bank  of 

Dansville. 

In  the  Matter  of  the  Petition   of  George  Enger  et  al., 
Respondents. 

(Argued  January  18,  1887;  decided  January  26.  1887.) 

Martin  TT.  Cooke  for  appellant. 

ChaHes  J,  BieseU  for  respondent. 
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Agree  to  affirm  ;  no  opiiiiou. 
All  concur. 
Order  affirmed. 


Sarah    J.    Cbeshull,   Appellant,  v.   Catharine    Mdilkn, 
Respondent  et  al. 

(Argued  January  18, 1887;  decided  January  25,  1887.) 

The  following  is  the  mem,  of  opinion  herein  : 
"  On  the  21st  of  July,  18S6,  the  plaintiff  gave  notice  to  the 
clerk  of  the  City  Court  of  Brooklyn,  and  to  Messrs.  Morris  & 
Pearsall,  attorneys  for  the  defendant,  that  she  appealed  to  the 
Court  of  Appeals  from  an  order  of  the  General  Term  of  the 
City  Court,  which  affirmed  an  order  of  the  Special  Term  of 
that  court,  granting  a  motion  made  by  the  defendant  for  a 
new  taxation  of  costs.  It  was  made,  as  the  order  recites, 
upon  all  the  papers  in  the  action,  and  directed  that  the 
defendant  be  allowed,  in  addition  to  her  costs  as  taxed  by 
the  clerk,  $30  for  a  trial  fee,  and  $10  additional,  because  the 
trial  occupied  more  than  two  days.  The  plaintiff  appealed  to 
the  General  Term,  where  the  order  was  affirmed. 

"The  papers  referred  to  in  the  notice  and  in  the  Special 
Term  order  as  papers  in  the  case,  are  not  before  us.  It 
appears,  however,  as  claimed  by  the  appellant,  that  on  the 
26th  of  May,  1886,  before  the  hearing  of  the  appeal  at 
General  Term,  a  brief  memorandum  containing  an  extract 
from  the  judgment  and  the  defendants'  costs  as  taxed  by  the 
clerk,  was  indorsed  by  the  attorneys  for  the  respective  parties 
in  these  words  :  *  Approved  and  assented  to,  as  and  for  papers 
on  appeal.'  The  appellant  here  was  the  appellant  in  the  court 
below.  The  memorandum  may  be  presumed,  therefore,  to 
contain  all  that  in  the  opinion  of  her  counsel  was  material  to 
present  the  question  intended  to  be  raised.  It  shows  nothing 
which,  standing  by  itself,  or  which,  with  reference  to  any  other 
matter  in   the  appeal  book,    makes  the  objection    of  the 
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appellant  iDtelHgible.     We  discover  no  reason  why  the  order 
appealed  from  should  not  be  affirmed. 

"  Order  affirmed,  with  costs  of  appeal  in  this  conrt  to  be 
paid  hj  the  appellant  to  the  respondents'  attorney." 

J^,   V.  li.  Stanton  for  appellant. 

/Samuel  D,  Morris  for  respondents* 

Per  Curiam  mem,  for  affirmance. 
All  concur. 
Order  affirmed. 


EsTKLLK  J),  Bowers,  Respondent,  v.  FredericIc  C.  Dubant 
et  al..  Appellants. 

(Submitlcd  January  18,  1887;  decided  January  26,  1887.) 

Carlisle  Norwood^  Jr.^  for  appellants. 

John  M,  Bmoera  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


104    Ml 

!tl     Ml 

Michael  J.  Derleth,  Respondent,  v,  TTrnry  D.  De  Graff      \^  iao| 

et  al..  Appellants.  I04b66i 

'       ^^  160    228J 

A.n  appeal  may  not  be  taken  to  this  court  from  an  order  of  General 
Term  ai&rming  a  judgment;  so,  also,  where  there  is  both  an  appeal  to 
the  General  Term  from  a  judgment  and  from  an  order  denying  a 
motion  for  a  new  trial,  and  the  judgment  and  order  are  affirmed,  an  appeal 
is  not  authorized  from  so  much  of  the  order  of  affirmance  as  affirms 
the  order  denying  a  new  trial  Such  an  appeal  brings  no  question  before 
this  court  not  involved  in  an  appeal  from  a  judgment  entered  on  the 
Ctoneral  Term  order.  Judgment  should  first  be  entered  on  such  order 
and  an  appeal  taken  from  that. 

(Submitted  December  7,  1886;  decided  January  25,  1887.) 
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The  following  is  the  mem.  of  opinion  herein : 

"  At  a  prior  term  of  this  court  a  motion  was  made  to  dismiss 
the  appeal  in  this  case  upon  the  ground  that  it  was  unauthor- 
ized, and  that  motion  was  granted.  This  is  a  motion  lor  a 
reargnment  of  the  prior  motion.  We  have  carefully  recon- 
sidered the  matter,  and  are  of  opinion  that  no  error  was 
committed. 

"  The  action  was  tried  before  a  jury  and  a  verdict  rendered 
in  favor  of  the  plaintiff.  After  the  verdict  the  defendants 
made  a  motion  before  the  trial  judge  upon  his  minutes  for  a 
new  trial,  and  an  order  was  entered  denying  that  motion. 
Judgment  was  tlien  entered  in  favor  of  the  plaintiff.  There- 
after a  case  containing  exceptions  was  settled  and  the  defend- 
ants appealed  to  the  General  Term  from  the  judgment  and 
also  from  the  order  denying  a  new  trial,  and  the  General 
Term  affirmed  both  the  judgment  and  the  order.  Then, 
before  the  entry  of  any  judgment  of  affirmance,  the  defend- 
ants' attorney  served  a  notice  of  appeal  to  this  court  from  the 
judgment  entered  at  the  trial  term,  and  also  from  the  order 
of  the  General  Term  affirming  the  judgment  and  the  order 
denying  the  defendants'  motion  for  a  new  trial. 

"The  case  of  Kilmer  v.  Bradley  (80  N.  Y.  630),  is  a 
precise  authority  for  holding  that  the  appeal  to  this  court 
from  the  order  affirming  the  judgment  was  unauthorized. 
Such  an  order  is  simply  an  authority  for  the  entry  of  the 
judgment  of  affirmance.  That  judgment  should  first  be 
entered  and  an  appeal  brought  from  that. 

"  But  it  is  claimed  that  the  defendants  had  a  right  to  appeal 
to  this  court  from  the  order  of  the  General  Term  so  far  as  it 
affirmed  the  order  of  the  trial  judge  denying  the  motion  for 
a  new  trial.  We  think  otherwise.  The  appeal  from  that 
portion  of  the  order  could  bring  no  question  to  this  court  which 
was  not  involved  in  the  affirmance  of  the  judgment.  Upon 
such  an  appeal,  if  we  could  entertain  it,  we  could  review  only 
questions  of  law  raised  upon  the  trial,  and  those  questions 
would  be  involved  upon  an  appeal  from  the  judgment  to  be 
entered  upon  the  order  of  affirmance.  Under  such  circum- 
stances an  appeal  from  the  order  affirming  the  order  which 
denied  a  new  trial  would  be  entirely  nugatory.     If  that  order 
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should  be  affirmed  the  defendants  would  still  have  the  right, 
after  entry  of  judgment  of  affirmance,  to  appeal  from  that  and 
try  the  experiment  upon  that  appeal  of  procuring  a  new  trial 
by  reversal  of  the  judgment. 

"  If  the  appeal  from  the  order  affirming  the  order  which 
denied  the  motion  for  a  new  trial  should  be  successful,  the 
judgment  would  still  stand  affirmed  —  unappealed  from,  and 
thus  nothing  would  be  gained  by  the  defendants  if  successful 
upon  the  appeal,  which  they  claim  the  right  to  make  without 
the  further  interference  of  the  court.  To  uphold  such  an 
appeal  is  trifling  with  the  forms  of  law.  Orderly  practice 
requires  that  a  judgment  of  affirmance  should  be  entered  and 
that  the  appeal  should  be  taken  from  that.  Hence  this  is  not 
such  an  appeal  from  an  order  which  grants  or  refuses  a  new 
trial  as  is  contemplated  by  section  190  of  the  Code,  and  the 
motion  should  be  denied  witli  $10  costs." 

• 
James  B.  Marvin  for  motion. 

Nelson  Smith  opposed. 

Per  Curiam  mem,  for  denial  of  motioa 
All  concur. 
Motion  denied. 


'■   104    668 

Edwabd  J.  Kelset,  Respondent,  v.  James  Sargent,  _i62  267| 

Appellant. 

Where,  upon  trial  of  an  issue  of  fact  by  the  court  or  referee,  an  interlocu- 
tory judgment  is  rendered  from  which  an  appeal  is  taken,  and  also  a 
motion  for  a  new  trial  is  made  at  the  General  Term  as  authorized  by 
the  Code  of  CivU  Procedure  (§  1001),  and  an  order  is  entered  by  that 
court  affirming  the  judgment  and  denying  the  motion,  so  mucn  of  the 
order  as  denies  the  new  trial  is  reviewable  on  appeal  to  this  court 
(Code  of  Civ.  Pro.  g  190,  subd.  2.) 

(Argued  January  18,  1887;  decided  January  25,  1887.) 

This  was  a  motion  to  dismiss  an  appeal. 
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The  following  ib  the  mem.  of  opinion  therein  : 
"  The  judgment  rendered  at  Special  Term  made  a  reference 
necessary;  therefore,  it  was  not  final  but  interlocutory. 
{Barker  v.  White^  58  N.  Y.  204:.)  An  appeal,  however,  was 
taken  to  the  General  Term,  and  upon  exceptions  the  defend- 
ant also  moved  that  court  for  a  new  trial,  under  section  1001 
of  the  Code.  The  judgment  was  aflirmed  and  the  motion  for 
a  new  trial  deaied.  One  order  embraced  both  decisions,  and 
from  the  whole  of  that  order  the  defendant  appealed.  So 
far  as  the  appeal  affects  the  order  denying  a  new  trial  it  was 
well  taken  (Code,  §  190,  subd.  2;  Raynor  v.  Raynor^  94.  N. 
Y.  248-25  L),  and  as  the  motion  to  dismiss  relates  to  the  whole 
appeal,  and  not  a  part  only,  it  should  be  denied,  and  as  the 
plaintiff  asks  for  too  much  he  should  pay  costs. 
"Motion  denied  with  $10  costs." 

Theodore  Bacon  for  motion. 

J.  (&  Q.  Van  Voorhis  opposed. 

Per  Curiam  m^m,  for  denial  of  motion. 
All  concur. 
Motion  denied. 


Adblb    States,    Appellant,    v.    Oharlbs    J.    Oeomwell, 

Respondent. 

This  court  has  no  jurisdiction  to  compel  an  appell&nt  to  attach  to  the 
return  copies  of  documents  which  were  not  part  of  the  record  in 
the  court  below. 

If  the  documents  should  for  any  reason  be  made  part  of  the  record  a 
motion  for  that  purpose  should  be  made  in  the  court  below. 

(Argued  January  18,  1887;  decided  January  25,  1887.) 

The  following  is  the  mem,,  handed  down  in  this  case : 

"  This  is  a  motion  to  compel  the  appellant  to  correct  the 
return  to  this  court  by  adding  thereto  copies  of  certain  docu- 
ments and  to  serve  copies  of  the  return,  as  so  amended,  upon 
the  respondent. 
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"  A  complete  answer  to  the  motion  is  that  the  documents 
are  no  part  of  the  record  in  the  court  below,  and  that  the 
record  certified  to  this  court  is  a  correct  copy  of  that  record, 
If  the  documents  should  be  a  part  of  that  record, 'for  any 
reason,  we  have  no  jurisdiction  to  make  them  a  part  thereof ; 
but  a  motion  for  that  purpose  should  be  made  to  the  court 
below. 

"  Motion  denied  with  $10  costs." 

George  ZabrisJde  for  motion. 

Samuel  Z.  6to88  opposed. 

Per  Curiam  mem.  for  denial  of  motion. 
All  concur. 
Motion  denied. 


Emily  "Wagner,  Respondent,  v,  Thr  Rf  wTRopoLrrAN  Elevated 
Railway  Company,  Appellant. 

This  case  presented  the  same  question  and  was  argued  and 
decided  with  Lahr  v.  M.  E.  R.  Co.  (cmte,  p.  268). 


Susan  Raynob  et  al.,  as  Administrators,  etc.,  Appellants,  v. 
Samitrl  S.  Carman  et.  al.,  Respoinlents. 

(Argued  December  9,  1886;  decided  February  1,  1887.) 

J.  T.  Marea/n  for  appellants. 

H.  1l.  bickeU  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 

Order    affirmed    and    judgment    absolute  on    stipulation 
'directed. 

SicKBLs  —  Vol.  LIX.      84 


666  MEMORANDA  OF 

MioHAEL  CoFPKB,  a8  Administrator,  etc.,  Respondent,  v.  The 
Buffalo,  New  York  and  Philadelphia  Railway  Com- 
pany,. Appellant. 

(Argued  January  17,  1887;  decided  February  1, 1887.) 

Jbkn  G.  MiUmm  for  Appellant. 

James  Fraaer  Oluck  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Estate  of  Nathaniel  Gilmak,  deceased. 

(Argued  January  18, 1887;  decided  February  1,  1887.) 

Raphael  J.  MoseSy  Jr.y  for  appellant. 

Henry  E.  Knox  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Nicholas  Ruch,  as  Administrator,  etc.,  Respondent,  v.  The 
New  Yoek,  Lake  Erik  and  Western  Railroad  Company, 
Appellant. 

(Argued  January  19,  1887;  decided  February  1,  1887.) 

Norris  Morey  for  appellant. 

James  Fraser  Ohuik  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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MABGABto  Kearney  as  Administratrix,  etc.,  Respondent,  Vy 
George  H.  Thompson  et  al.,  Appellants. 

(Argued  January  19,  1887;  decided  February  1,  1887.) 

John  Van  Voorhia  for  appellants. 

J.  A.  Stull  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Patrick  Leary,  an  infant,  by  Guardian,  Appellant,  v.  The 
President,  Managers  and  Company  of  the  Delaware 
AND  Hudson  Canal  Company,  Respondent. 

(Argued  January  19,  1887;  decided  February  1.  1887.) 

E,  Countryman  for  appellant. 

Edvmi  Yoimg  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Peokham,  J.,  taking  no  part. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Appellant,  v.          I04c  667 
Henry  K.  Stevens,  Respondent.  

(Submitted  January  30,  1887;  decided  February  1,  1887.) 

This  wai»  an  appeal  from  an  order  of  General  Term,  entered 
upon  a  verdict  reversing  a  judgment  convicting  the  defendant 
of  the  crime  of  grand  larceny . 

The  following  is  the  mem.  of  opinion : 

"  The  order  of  reversal  states  merely  that  it  was  made  on  ques- 
tions of  law.     It  does  not  state  that  the  court  has  considered 
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the  questions  of  fact  or  exercised  the  discretion  which  the 
statute  confers  upon  it.  Vfb  have  decided  that  this  court  will 
not  review  an  order  of  reversal  in  such  a  case,  unless  it  shows 
that  the  court  has  exercised  its  discretionary  powers.  (Sec 
People  V.  Boasy  92  N.  Y.  560-564;  Sa^ne  v.  Conrayy  97  id. 
62,  72 ;  Ha/rri8  v.  Burdett^  73  id.  136.)  Although  the  court 
in  the  present  case  puts  its  decision  upon  a  question  of  law, 
we  cannot  say  it  would  not  have  iH^ached  the  same  result  had 
it  exercised  its  discretion  and  entertained  a  different  opinion 
on  the  question  of  law.  The  prisoner  was  entitled  to  a  review 
of  the  facts  and  the  exercise  of  the  discretionary  power  of 
the  court,  which  he  might  lose  if  the  case  should  be  disposed 
of  solely  on  a  question  of  law. 

"The  case  should,  therefore,  be  remitted  to  the  General 
Term  to  consider  the  questions  of  fact  and  exercise  its 
discretion." 

George  T.  Quinby  for  appellant 

John  Lwiighlin  for  respondent. 

Per  Curiam  mem,  as  given  above. 
All  concur. 
Ordered  accordingly. 


In  the  Matter  of  the  General  Assignment  of  L.  Chbistiak 

Mbfek. 

(Argued  January  31,  1887  ;  decided  February  18,  1887.) 

Z.  Ruser  for  appellant. 

Z.  W,  Lamed  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Pkter  a.  Tilyou,  Appellant,  v.  The  Town  of  Gbayesend 
ct  al.,  Respondents. 

This  case  presented  the  same  question  and  was  argued  and 
decided  with  Tilyou,  v.  Town  of  Gravesend^  ante^  p.  356. 


Bessie  J.  Gumming,  by  Guardian,  etc.,  Respondent,  v.  The 
Brooklyn  CrrY  Railroad  Company,  Appellant. 

Where  in  an  action  to  recover  damages  for  injuries  sustained  by  a  child  of 
tender  years,  who,  when  passing  along  a  public  street  where  it  was  crossed 
by  a  railroad  track,  was  struck  by  a  train,  it  appeared  that  the  child  exer- 
cised the  degree  of  care  and  prudence  required  of  a  person  mi  juris,  held, 
it  was  immaterial  that  the  parents  of  the  child  were  guilty  of  negli- 
gence in  permitting  it  to  be  on  the  streets;  and  so  that,  the  reception  of 
improper  evidence  offered  to  excuse  such  negligence  was  not  a  ground 
for  reversal. 

It  seems  evidence  that  the  parents  were  unable  to  hire  any  servant  or 
person  to  aid  the  mother  in  looking  after  the  child,  is  not  competent  to 
rebut  proof  of  negligence  on  her  part. 

In  such  an  action,  held,  that  a  municipal  ordinance,  prohibiting  railroad 
companies  from  stopping  their  cars  at  a  street  intersection,  so  that  they 
will  interfere  with  travel  on  the  cross  streets,  was  properly  received  in 
evidence  on  the  question  of  defendant's  negligence,  in  connection  with 
evidence  that  a  train  had  stopped  in  violation  of  this  ordinance,  which 
prevented  the  plaintiff  from  seeing  the  approaching  train. 

(Argued  January  20,  1887;  decided  February  8,  1887.) 

This  action  was  brought  to  recover  damages  for  personal 
injuries  sustained  by  plaintiflf,  alleged  to  have  been  caused  by 
defendant's  negligence. 

The  following  is  the  opinion  in  full : 

"The  defendant  operates  a  railroad,  from  the  city  of 
Brooklyn  to  Fort  Hamilton,  and  runs  its  cars  by  means  of  a 
dummy  engine.  Its  tracks  are  laid  through  Third  avenue, 
which  nms  about  north  and  south,  where  it  crosses  Thirty- 
ninth  street  at  right  angles. 

"  There  was  enough  proved  to  make  it  proper  to  submit  to 
the  jury  the  question  of  the  negligence  of  the  defendant. 
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The  injury  occnrred  on  the  10th  of  September,  1883,  in  the 
afternoon.  Evidence  was  given  that  one  train  of  two  cars 
drawn  by  a  dummy  had  come  up  on  the  east  track,  on  its 
way  to  Brooklyn,  and  had  stopped  at  Thirty-ninth  street  for 
a  moment  or  two,  the  dummy  reaching  somewhat  beyond  the 
north  crossing  of  the  street,  wliile  the  rear  end  of  the  rear 
car  was  still  some  seventeen  or  eighteen  feet  south  of  the 
south  crosswalk ;  thus  totally  obstructing  the  passage  on  both 
crosswalks  at  Thirty-ninth  street.  The  plaintiff  was  standing 
on  the  curb-stone,  near  the  south-east  corner  of  the  avenue 
and  the  street,  waiting  for  the  train  to  prpceed  on  its  way  to 
Brooklyn,  and  just  about  the  time  the  train  started  she  left 
the  sidewalk  and  commenced  to  cross  the  street  towards 
the  west,  and  arrived  at  where  the  up  train  was  passing 
at  about  the  time  the  rear  end  of  the  second  car  was 
passing  over  the  crossing,  so  that  she  left  the  north  flag-stone 
of  the  crosswalk,  and  stepped  to  the  south  one  and  passed  to 
the  rear  of  the  car  and  went  towards  the  west  or  down  track, 
and  just  as  she  stepped  towards  it  she  was  struck  by  the 
dummy  drawing  a  train  coming  from  Brooklyn,  and  which 
she  could  not  see  until  she  stopped  from  behind  the  train 
going  to  Brooklyn.  There  was  an  ordinance  of  the  city  put 
in  evidence,  which  provided  that '  oars  stopping  at  a  street 
intersection  shall  stop  at  the  further  walk  thereof  so  that  the 
cars  shall  not,  when  stopped,  interfere  with  the  travel  on  the 
cross  streets.' 

"  The  train  from  the  north  came  down  making  no  noise  by 
either  bell  or  whistle,  and  was  going  very  slowly  in  order  to 
stop  at  the  Thirty-ninth  street  crossing.  The  crossing  at  this 
place  was  very  much  used,  there  being,  perhaps,  no  other 
street  along  the  route  as  much  occupied  as  that.  To  stop  its 
cars  so  as  to  wholly  obstruct  the  street,  the  effect  of  which 
was  to  prevent  persons  in  the  situation  of  the  plaintiff  from 
seeing  any  train  coming  from  Brooklyn  until  the  same  was 
actually  upon  them,  was  certainly  a  fact  proper  to  be  submitted 
to  a  jury  upon  the  question  of  whether  the  defendant  was 
guilty  of  negligence  in  the  running  or  management  of  its  trains. 

"  The  defendant  claimed  that  the  mother  of  the  plaintiff 
was  guilty  of  negligence  in  permitting  the  child  to  be  at  large, 
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and  that  as  the  child  was  but  five  years  of  age  and  non  sui 
jurisy  this  negligence  of  the  mother  was  impatable  to  the 
child,  and  she  could  not  therefore  recover.  To  rebut  this 
claim  of  negligence,  the  plaintifE  proved  that  the  mother  was 
unable  to  hire  any  servant  or  person  to  aid  her  in  looking 
after  the  child,  and  hence  it  was  claimed,  that  as  negligence 
is  to  be  proved  or  disproved,  from  all  the  surrounding 
circumstances,  this  evidence  ot  inability  was  proper. 

"We  are  not  prepared  to  sustain  the  correctness  of  the 
ruling  which  admitted  this  evidence,  but  it  was  addressed  to 
the  point  of  showing  that  the  mother  was  not,  under  the 
circumstances,  guilty  of  negligence,  and  such  fact  is  entirely 
immaterial  if  the  child  herself  was  guilty  of  none.  {lAl  v. 
42rf  8t.  ds  0.  E.  B.j  47  N.  Y.  317.)  No  facts  were  proved  which 
showed  any  negligence  on  the  part  of  the  plaintiff.  She  was 
on  a  public  street,  and  about  to  cross  it,  and  waited  for  one 
train  to  pass  the  crosswalk  on  which  she  was.  The  street  was 
a  crowded  one,  and  she  naturally  desired  to  get  across  it  as 
soon  as  she  reasonably  could,  and  thus  get  out  of  danger  from 
the  carts,  wagons  and  other  vehicles  in  such  street.  As  the 
car  reaches  her  crosswalk  she  steps  from  one  stone  to  the  other 
and  passes  to  the  rear  for  the  purpose  of  crossing  and  is  struck 
by  the  other  dummy  before  she  has  even  got  upon  the  track. 
In  all  this  she  acted  as  any  one  might  who  was  taking  ordinary 
care,  and  who  was  desirous  of  getting  across  a  crowded  street 
over  a  somewhat  dangerous  crossing,  as  soon  as  conveniently 
it  could  be  done. 

"  The  greatest  difficulty  in  the  plaintiffs  case  lies  in  tlie 
charge  of  the  learned  judge.  He  said  to  the  jury  that  if  they 
found  defendant  *  omitted  precautions  which  they  should 
have  adodted  in  order  to  prevent  injury  to  people  on  this 
highway,  then  they  are  responsible.'  Again  he  said  that  '  it 
is  for  you  to  say,  under  the  circumstances,  whether  or  not  the 
defendants  should  have  adopted  other  precautions  at  this 
place  than  those  which  they  did  observe.' 

"  If  the  court  by  this  charge  submitted  the  question  to  the 
jury  to  say  in  a  general  way  what  precautions  should  have 
been  adopted  by  defendant  to  prevent  injury  to  the  people 
on  the  street,  it  undoubtedly  was  error.     Under  such  a  charge 
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the  jury  might  find  a  flagman  was  a  proper  precaution,  or 
gates,  or  that  a  man  should  run  in  front  of  the  cars,  or  any- 
thing else  which  should  commend  itself  to  the  judgment  of 
the  jury.  Such  has  been  held  not  to  be  the  measure  of 
liability  of  a  corporation  in  the  situation  of  defendant. 
{Beisiegd  v.  N.  Y.  G.  Ji.  H.  Co.,  40  K  Y.  9  ;  Dyer^.  E.  R. 
Go.y  71  id.  228 ;  Houghkirk  v.  D.  (&  S.  O.  Co.,  92  id.  219.) 

"  We  think,  however,  that  such  is  not  the  fair  import  of  the 
charge,  taken  as  a  whole.  The  judge  commenced  his  charge 
upon  this  subject  by  saying  that  the  defendant  had  a  right  to 
operate  its  railroad  over  the  street  in  question.  The  context 
shows  he  meant  by  this  notliing  more  than  that  the  defendant 
had  a  ri^ht  to  run  its  cars  over  the  street ;  for,  he  continues 
by  saying,  that  while  a  pedestrian  or  person  in  a  vehicle  can 
avoid  the  railroad  the  engines  and  cars,  on  the  contrary,  are 
confined  to  the  track ;  they  must  run  upon  that  and  they  can- 
not turn  to  the  right  or  to  the  left.  Still,  on  the  same  subject, 
the  judge  continues  and  states  that  the  railroad  company, 
while  bound  to  operate  its  road  so  as  not  to  injure  anybody, 
yet  it  was  only  bound  to  exercise  ordinary  care,  and  if  careful, 
and  still  an  accident  happened,  the  defendant  would  not  be 
liable.  Then  he  adds  the  part  objected  to,  that  if  on  the  con- 
trary you  find  they  omitted  precautions  which  they  should 
have  adopted,  in  order  to  prevent  injury  to  people  upon  this 
highway,  then  they  are  responsible. 

"  The  duty  of  the  company,  as  laid  down  by  the  judge  in 
this  sentence,  seems  clearly  to  be  confined  to  the '  operation  of 
its  railroad,'  and  we  have  seen  that  in  using  such  expression 
the  judge  meant  only  to  say  that  in  running  its  cars,  or  in 
their  management,  the  defendant  need  only  use  ordinary  care, 
but  that  if  in  thus  running  or  managing  its  cars  it  omitted 
precautions,  which,  in  the  use  of  ordinary  care  it  should  have 
adopted  in  order  to  prevent  this  injury,  then  it  was  liable. 

"  The  other  portion  of  the  charge  relates  to  the  failure  to 
sound  the  whistle  or  ring  the  bell.  The  charge  was  explicit 
that  there  was  no  statutory  duty  to  do  either,  but  it  left  it  to 
the  jury  to  say  whether,  under  all  the  circumstances,  they 
should  have  adopted  some  other  precautions  than  those  they 
observed  regarding  the  running  of  the  train.     We  put  the 
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last  condition  in  for  the  reason  already  given  that  the  judge 
used  the  expression  ^operate  their  railroad'  as  meaning 
tinder  the  circnmstances,  rnn  their  cars ;  and  with  reference 
to  this  portion  of  the  charge  it  is  still  more  appai*ent  that  we 
are  right  in  snch  interpretation,  for,  after  nsing  that  expression^ 
the  judge  continnes  with  language  as  to  the  propriety,  or  the 
reverse,  of  sounding  a  whistle  or  ringing  a  bell  in  such  a 
thoroughfare,  which  only  applies  to  the  manner  of  running 
the  cars,  and  not  in  the  least  to  the  necessity  for  a  flagman, 
or  gates  or  anything  of  that  nature.  And  it  is  thus  perfectly 
appai'ent  that  the  question  submitted  in  reality  to  the  jury 
was  as  to  the  lack  of  any  precautions  which  ordinary  prudence 
would  dictate  regarding  the  running  of  the  cars  or  trains  of 
the  defendant. 

"  If  this  interpretation  of  the  meaning  of  the  charge  be  the 
true  one,  the  exception  fails.  If  there  be  a  doubt  as  to  the 
meaning  thereof  in  that  particular,  we  think  that  considering 
the  language  nsed,  the  whole  spirit  of  the  charge  and  the 
context,  that  the  defendant  should  have  not  alone  excepted 
generally,  but  should  have  gone  far  enough  to  call  the 
attention  of  the  court  to  the  real  error  complained  of,  viz., 
that  possibly  the  language  might  be  construed  too  broadly 
and  as  meaning  that  the  precautions  to  be  observed  related  to 
the  whole  general  manner  of  conducting  the  business  of  the 
railroad,  and  might  be  thought  to  include  the  absence  of  a 
flagman  or  of  gates  at  the  crossing,  even  though  in  the  actual 
running  of  the  train  there  was  no  negligence. 

"  In  this  case  we  do  not  mean  to  go  one  step  beyond  the 
well  settled  principles  which  have  been  adopted  and  frequently 
announced  by  this  court.  We  simply  say  that  the  fair  import 
of  the  charge,  taken  as  a  whole,  is  in  accordance  with  such 
principles. 

"  The  defendant  excepted  to  the  refusal  of  the  judge  to 
charge  that  the  ordinance  put  in  evidence  related  to  railroads 
operated  with  horse-power  and  not  to  those  operated  with 
steam  power. 

*'  We  think  there  was  no  error  in  such  refusal.  The  other 
sections  of  such  ordinance  showed  remedies  applicable  to  rail- 
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roads  operated  by  horsepower,  but  they  do  not  coDtrol  the 
express  language  of  the  section  in  question,  which  is  broad 
enough  to  cover  the  case  of  a  railroad  operated  by  steam.  In 
addition  to  that,  the  place  for  stopping  cars,  as  provided  in 
the  ordinance,  would  commend  itself  to  the  good  sense  and 
judgment  of  every  one ;  and  even  if  there  were  no  such 
ordinance,  the  failure  of  the  defendant  to  operate  its  train  in 
accordance  with  such  a  principle  might  fairly  be  submitted  to 
a  jury  upon  the  question  of  its  negligence  in  the  management 
and  operation  of  its  tiuins. 

"  The  judgment  should  be  affirmed." 

Ndthaniel  C.  Moak  for  appellant 

B.  F.  Tracy  for  respondent. 

Pbckham,  J.,  reads  for  aflBrmance. 
All  concur. 
Judgment  affirmed. 


HiBAM  Smfih  et  al..  Respondents,  v.  The  Cnr  of  Rochester, 

Appellant. 

(Argued  January  25,  1887;  decided  February  8,  1887.) 

Ivan  Powers  for  appellant. 

Theodore  Bacon  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  occur. 
Judgment  affirmed. 


John  N.  Graville,  Respondent,  v.  The  Kew  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant 

Where  the  plaintiflf  succeeds  on  trial  in  an  action  not  founded  on  contract, 
the  amount  of  the  judgment  as  rendered,  exclusive  of  costs  is  to  be 
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considered  **  the  amount  In  controversy  "  in  determining  as  to  whether 
the  judgment  is  reviewable  here. 
The  fact  that  the  complaint  asks  judgment  for  less  than  $500,  or  that  in 
fixing  damages,  interest  is  included  as  an  item  thereof,  is  not  material. 

(Argued  February  1,  1887;  decided  February  8,  1887.) 

This  was  a  motion  to  dismiss  the  appeal  herein. 

The  following  is  the  mem.  of  opinion : 

"  The  plaintiflE  sued  for  injuries  to  personal  property  caused 
by  the  defendant's  negligence,  and  after  issue  joined,  was, 
upon  trial  before  a  referee,  awarded  $400,  with  $156  interest, 
making  a  total  of  $566,  and  for  this  sum  judgment  was 
ordered  in  his  favor.  The  record  shows  that  judgment  was 
so  entered :  '  Damages  $556,  and  $357.44  costs  and  disburse- 
ments.' Upon  appeal  to  the  General  Term  it  was  affirmed, 
and  from  the  judgment  of  affirmance  the  defendant  appealed 
to  this  court.  The  plaintiff  moves  to  dismiss  the  appeal  upon 
the  ground  as  stated  in  the  notice  of  motion,  *  that  the  amount 
in  controversy  in  this  action  is  less  than  $600.'  This  conten- 
tion is  put  upon  the  complaint,  which  alleges  damages  only  to 
the  amount  of  $400,  and  demands  judgment  accordingly. 
But  neither  this  limitation,  nor  the  method  by  which  the 
referee  ascertained  and  then  made  up  the  aggregate  of  dam- 
ages is  material.  The  matter  in  coutroversy  in  this  court, 
upon  the  defendant's  appeal,  is  the  amount  of  the  judgment 
as  rendered,  and  from  which  the  appeal  is  taken  {Brown  v. 
Slgoumey^  72  N.  Y.  122),  and  if  that,  excluding  costs,  is  not 
less  than  $500,  we  have  jurisdiction  to  review  it.  A  different 
rule  restricts  the  plaintiff.  Upon  an  appeal  by  him  from  a 
judgment  in  such  an  action,  the  sum  for  which  the  complaint 
demands  judgment  becomes  material.  (Code,  §  191,  subd.  3.) 
But  the  provision  of  the  Code  which  makes  it  so  has  no 
application  here. 

"  The  motion  should  be  denied,  with  %10  costs." 

M,  B.  Bamett  for  motion. 
(7.  Z>.  Prescott^  opposed 
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Danforth,  J.,  reads  mem,  for  denial  of  motion  to  dismiss 
appeal. 

All  concur. 
Motion  denied. 


Adam  Emmkbioh  v,  Peter  Heffbran. 

(Argued  February  1, 1887;  decided  February  8,  1887.) 
Wales  F.  Severance  for  motion. 
Wm.  G.  JUcCrea  opposed. 

Motion  to  dismiss  appeal  from  order  refusing  to  grant  a 
new  trial  granted. 

Motion  to  dismiss  appeal  from  judgment  granted,  unless 
the  sureties  on  the  bond  of  the  appellant  shall  justify,  if 
required  by  respondent,  in  which  case  motion  denied. 

All  concur ;  no  opinion. 

Ordered  accordingly. 


J.  Daniel  Ackeeman  et  al.,  Appellants,  v.  Isaao  P.  PoWEBSt 
Bespondent. 

(Argued  January  26,  1887;  decided  February  11,  1887.) 

TF".  H.  Hubbard  for  appellants. 

Ham^mbal  Smith  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Elvira  Vick,  as  Administratrix,  etc.,  Appellant,  v.  The  New 
York  Central  and  Hudson  Rhter  Railroad  OoKPAirr, 
Bespondent. 

^Argued  January  81,  1887;  decided  February  11, 1887.) 
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WiUicmi  jS.  Oliver  for  appellant. 

Edward  Harris  for  Respondent 

Agree  to  affirm ;  no  opinion. 

All  concur  except  Ruqek,  Ch.  J.,  and  Danfobth,  J.,  not 
voting. 
Judgment  affirmed. 
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In  the  Matter  of  the  Application  of  the  Watbb  Comkissioners  io4 
OF  Amstebdam,  to  acquire  title  to  lands  of  John  Chalmebs  ^^^ 
et  al. 

The  words  "with  costs"  in  an  order  of  affirmance  or  reversal  in  this 
court,  in  a  case  where  the  allowance  of  costs  is  discretionary,  mean  costs 
in  this  court  only. 

{Murtha  v.  CurUy,  92  N.  Y.  859),  distinguished. 

(Argued  February  1.  1887;  decided  February  11,  1887.) 

This  was  an  appeal  from  an  order  of  General  Term,  affirm- 
ing an  order  of  Special  Term  directing  a  retaxation  of  costs. 

This  court  reversed  an  order  of  General  Term  herein,  con- 
firming a  report  and  award  of  commissioners,  set  aside  the 
report  "with  costs,"  and  directed  a  rehearing  before  new 
commissioners.  The  clerk  taxed  only  costs  of  the  Court  of 
Appeals. 

The  following  is  the  inem,  of  opinion. 

"  In  the  case  of  The  Sisters  of  Charity  v.  Eelly  (68  N.  T. 
628),  we  construed  the  words  *  with  costs '  in  an  order  of 
reversal  or  affirmance  in  this  court,  in  a  case  where  the 
allowance  of  costs  is  discretionary  as  meaning  costs  in  this  court 
only.  The  case  of  Murtha  v.  Curley  (92  N.  Y.  359)  was  one 
where  the  prevailing  party  was  entitled  to  costs  as  of  course, 
and  the  decision  was  placed  upon  that  ground. 

"The  rule  we  established  in  The  Sisters  of  Charily  v. 
KeUy  has  been  followed  since  the  decision  of  that  case, 
unless  by  inadvertence. 
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"The  reversal  on  tlie  original  appeal  in  this  case  was 
*  with  costs,'  and  as  construed,  entitled  the  appellant  to  costs 
in  this  court  only.  If  the  appellant  deemed  himself  aggrieved, 
his  remedy  was  to  apply  to  this  court  for  an  amendment  of 
the  order.  The  order  of  the  General  and  Special  Terms 
should,  therefore,  be  reversed,  and  the  taxation  by  the  clerk 
affirmed. 

"  But  as  the  appellant  may  have  been  misled  by  a  remark 
in  the  opinion  in  Murtha  v.  Curley^  as  published  in  3  Civil 
Procedure  Report,  265,  but  intentionally  omitted  in  the 
opinion  as  published  in  the  regular  series,  we  think  the 
reversal  should  be  without  costs." 

J/.  Z.  Stover  for  appellant. 

John  M.  Carroll  for  respondent. 

Per  Curiam  opinion  for  reversal  of  orders  of  General  and 
Special  Terms  and  the  taxation  of  the  clerk  affirmed. 
All  concur. 
Ordered  accordingly. 


The  People  ex  rel.  Sidney  Dillon  et  al.,  Appellants,  v. 
Edwabd  Gilon  et  al.,  compoeing  the  Board  of  Assessors, 
etc.,  Respondents. 

(Argued  February  1,  1887;  decided  February  II,  1887.) 

Truman  H.  Baldwin  for  appellants. 

D,  J.  Dean  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Sarah  M«  Simmons,  Appellant,  v.  Zaohabiah  E.  Simmonb, 

Respondent. 

(Aigued  February  1, 1887;  decided  February  11,  1887.) 

Charles  H.  Woodbury  for  appellant 

IFl  C.  Beecher  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People  ex  rel.  The  President,  Ma^nagbbs  and  Com- 
pany OF  THE  Delaware  and  Hudson  Canal  Company, 
Respondent,  v.  Zaohariah  Roosa  et  al.,  Assessors,  etc., 
Appellants. 

(Argued  February  1, 1887;  decided  February  11,  1887.) 

J,  N&wUm  Fiero  and  A.  J,  CUa/rwater  for  appellants. 

jP.  Cantine  for  respondent. 

Agree  to  dismiss  appeal;  no  opinion. 

All  concur,  except  Peckham,  J.,  taking  no  part. 

Appeal  dismissed. 


In  the  Matter  of  the  Application  of  tlie  Staten  Island 
Rapid  Transit  Railroad  Company  to  Acquire  Title  to 
Lands  of  the  New  York  Dyeino  and  Printing  Establisu- 
MBNT  et  al. 

(Argued  February  1, 1887;  decided  February  11,  1887.) 

William  M,  Mullen  for  appellant. 

Albert  B.  Boardman  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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In  the  Matter  of  the  Application  of  the  Statbn  Island 
Bapid  Transit  Bailboad  Compant  to  Acquire  Title  to 
Lands  of  Chaklbs  K.  Hamilton  et  a1. 

(Argued  February  1,  1887;  decided  February  11,  1887.) 

jr.  Pendleton  Schench  for  appellant. 

Albert  B.  Baardman  for  respondent. 

All  concur. 

Agree  to  dismiss  appeal ;  no  opinion. 

Appeal  dismissed. 


The  Manchestbb  Paper  Company,  Appellant,  v.  Jacob  R. 
MooBifi,  as  Administrator,  etc.,  Respondent. 

Where  a  vendor  of  goods  renders  accounts  to  the  purchaser  periodically 
and  the  latter,  after  examination,  retains  them  without  objection,  they 
constitute  accounts  stated  and  can  only  be  opened  and  investigated 
upon  proof  of  fraud  or  mistake. 

Where  goods  were  delivered  under  a  contract  by  which  the  purchaser 
agreed  to  pay  the  "ruling  market  rates/'  and  it  appeared  there  were 
two  market  rates,  one  for  goods  of  the  kind  bought  of  importers  and 
another  for  them  as  sold  by  jobbers.  heUd,  it  was  competent  to  give 
in  evidence  the  conversation  of  the  parties  and  the  surrounding  circum- 
stances for  the  purpose  of  showing  which  of  the  two  was  intended  by 
the  parties. 

(Argued  January  27,  1887;  decided  March  1,  1887.) 

The  following  is  the  mem.  of  opinion  in  this  action  : 
.  "The  accounts  rendered  monthly  during  four  years  by 
Jessup  and  Moore  to  the  plaintiff,  and  after  examination 
retained  without  objection  constituted  accounts  stated  and 
could  only  be  opened  and  investigated  upon  proof  of  fraud 
or  mistake.  The  plaintiff  evidently  recognized  this  feature 
of  the  situation,  for  the  complaint  expressly  charges  fraud  or 
mistake  in  the  rendition  of  the  accounts,  and  the  denial  of 
the  defendant   put  that  issue  into  the  case.     The    items 
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assailed  as  thus  fraudulent  or  mistaken,  were  the  chemicals 
furnished  at  the  prices  charged,  and  the  computations  of 
interest.  The  contract  between  the  parties  was  embodied  in 
a  letter  written  by  the  defendants,  referring  to  previous 
conversations,  and  purporting  to  frame  their  meaning  into  the 
terms  of  a  written  agreement.  Among  those  terms  it  was 
specified  that  the  supplies  for  the  plaintiflPs  paper  mill  were 
to  be  furnished  by  the  defendants  at  the  ^'ruling  market 
rates."  The  evidence  discloses  that  tlie  market  rates  for 
chemicals  bought  of  importei-s  were  a  fraction  below  the 
market  rates  for  the  same  goods  as  sold  by  jobbers  among  the 
other  supplies  necessary  to  the  manufacture  of  paper.  ThI 
fact  thus  disclosed  raised  a  latent  ambiguity  in  the  language 
of  the  written  contract,  and  opened  the  inquiry  which  of  the 
two  market  rates  was  meant  or  intended  by  the  terms  of  the 
contract.  The  previous  conversations  of  the  parties  tending 
to  show  in  what  sense  the  subsequent  words  as  written  were 
understood  and  bearing  upon  the  issue  of  fraud  between  the 
parties,  only  to  be  investigated  by  a  complete  survey  of  all 
that  occurred  relating  to  the  transaction,  were  admissible  in 
evidence.  When  these  conversations  were  fii'st  offered,  the 
defendant  objected  upon  the  ground  that  tlie  terms  of  the 
writing  could  not  be  varied  or  contradicted  by  parol  proof. 
The  court  expressly  declined  to  receive  the  evidence  for  any  such 
purpose.  The  defendant  conceded,  by  the  form  of  his  objection, 
in  which  he  insisted  that  the  question  asked  '  should  be  con- 
fined to  the  explanation  of  some  phrase  in  the  written  con- 
tracts'  that  so  much  *of  the  conversation  as  tended  to  such  an 
explanation  was  admissible.  The  evidence  thereafter  given 
did  not  transgress  this  limitation.  It  exposed  the  situation  of 
the  parties,  the  surrounding  circumstances,  the  characteristics 
of  the  business  conducted  by  each,  their  relative  needs  and 
modes  of  action,  thus  enabling  the  court  to  read  the  instru- 
ment from  the  standpoint  of  the  parties  themselves.  That 
conversation  developed  that  by  ruling  market  rates  the  parties 
meant  and  intended  the  jobbers  rates  as  established  by  those 
who,  like  the  defendants,  were  engaged  in  furnishing  paper- 
maker's  supplies  generally  and  of  all  kinds,  and  not  the 
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importer's  rates  for  chemicals  alone,  and  showed  farther  that 
the  defendants,  in  charging  jobber's  rates  were  guilty  of  no 
fraud,  but  conforming  to  an  understood  and  expressed  inten- 
tion. We  think,  therefore,  that  no  error  was  committed  in 
admitting  the  evidence  objected  to,  nor  in  holding  that  the 
rates  charged  were  in  conformity  to  the  terms  of  the  contract 
and  not  fraudulent  or  mistaken.  In  Dent  y.  N.  A.  Steam- 
ship Co.  (49  N.  Y.  390),  the  offer  rejected  was  to  show  the 
prior  parol  agreement  of  the  parties.  The  effort  was  to  sub- 
stitute the  verbal  language  for  the  written  language  of  the 
contract  which,  of  course,  was  inadmissible.  Facts  existing, 
it  was  said,  might  be  shown  in  aid  of  interpreting  the  written 
words,  but  not  different  language  as  constituting  the  agree- 
ment. In  the  present  case  the  accounts  stated  conclusively 
interpreted  the  instrument  unless  they  were  fraudulent  or 
mistaken,  and  upon  that  issue  all  that  was  said  and  done  lead- 
ing up  to  tfie  written  contracts  and  tending  to  establish  the 
absence  of  fraud  in  the  charges  made  was  certainly  admissible. 

"  The  same  thing  is  true  as  to  the  manner  of  computing 
interest.  It  is  proved  that  the  defendants  showed  and  care- 
fully explained  to  the  superintendent  of  plaintiff  their  interest 
computations  with  their  own  mill  and  their  mode  of  charging 
the  same  as  an  illustration  of  the  manner  in  which  they  pro- 
posed to  conduct  the  business,  to  which  the  superintendent 
assented.  These  computations  appeared  upon  fifty-four 
different  accounts  running  through  the  entire  business  relation 
of  the  parties,  and  the  finding  of  the  referee  that  such  accounts 
were  neither  fraudulent  nor  mistaken,  leaves  them  binding 
upon  the  parties. 

"  The  judgment  should  be  affirmed,  with  costs." 

Henry  O.  Burnett  for  appellant. 

M,  W.  Divine  for  respondent. 

Finch,  J.,  reads  mem.  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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The  People  op  The  State  op  New  York,  Respondent,  v.        I  J^  ^^ 
Alexander  H.  Reavy,  Appellant.  

(Argued  February  2,  1887;  decided  March  1,  1887.) 

A.  Suydam  for  appellant. 

McKemie  Semple  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Jndgment  affirmed. 


William  H.  Van  Ostran,  an  Infant,  etc,  Respondent,  v. 
The  New  York  Central  &  Hudson  River  Railroad 
Company,  Appellant. 

(Argued  February  4,  1887;  decided  March  1,  1887.) 

William  H.  Adams  for  appellant. 

Harold  K  Hills  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Rapallo  and  Earl  JJ    not  voting. 

Judgment  affirmed. 


tfOHN  Murray,  an  Infant,  etc.,  Respondent,  v.  Henry  A. 
Smtih,  Appellant. 

(Argued  February  7,  1887;  decided  March  1, 1887.) 

Edward  C,  Ripley  for  appellant. 

Charles  J,  Patterson  for  respondent. 

Agree  to  affirm ;  no  ooinion* 
All  concur. 
Judgment  affirmed. 
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Alfred  Tallman,  Respondent,  v.  The  Town  of  Rahapo, 

Appellant. 

(Argued  February  7,  1887;  decided  March  1,  1887.) 

Garrett  Z.  Snider  for  appellant. 

Cornelius  P.  Hoffman  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William  H.  Doban,  an  Infant,  etc.  Appellant,  v.  Thk  Crrr 
OF  Tbot,  Respondent. 

vArgued  February  8, 1887;  decided  March  1, 1887.) 

R.  A,  Parmenter  for  appellant. 

Willidm  e/.  Roche  for  respondent 

Agree  to  affirm  ;  no  opinion. 

All  concur  except  Peckham,  J.,  not  voting. 

Judgment  affirmed. 


INDEX. 


ABATEMENT  AND  REVIVAL. 

1.  As  the  rights  and  liabilities  under 
the  penal  provisions  of  the  Gen- 
eral Manufacturing  Act  (Chap.  40, 
Laws  of  1848),  are  not  only  •*  regu- 
lated by  special  provision  of  law/' 
but  have  no  existence  outside  of 
the  statute,  the  right  of  transfer 
given  by  the  Code  of  Civil  Pro- 
cedure (g  1910),  does  not  under 
said  Code  give  a  ri^ ht  of  enforce- 
ment to  the  transferee  (§  1900), 
but  leaves  the  question  of  that 
right  to  the  existing  law.  Blake 
V.  OruiDold.  618 

2.  The  rule  of  the  common  law 
governs  the  question  as  to  the 
survivability  oi  a  cause  of  action, 
to  recover  the  penalty  imposed 
by  said  act  upon  a  trustee  of  a 
corporation  organized  under  it, 
who  has  joined  in  making  a  false 
annual  report;  it  is  not  affected  by 
any  provision  of  the  Code,  and 
the  action  abates  upon  the  death 
of  either  party.  Id, 

8.  Where,  howewr,  the  plaintiff  in 
such  an  action  dies,  after  the 
rendition  of  judgment,  the  action 
does  not  abate,  and  the  cause  of 
action  is  merged  in  the  judgment, 
which  passes  as  assets  to  the 
representatives  of  the  deceased, 
and  they  are  entitled  to  be  sub- 
stituted in  his  place.  (Code  of 
Civ.Pro.,§§l913,  129?,  1298).   Id, 

4.  It  seems  that  until  such  substitu- 
tion an  appeal  from  the  judgment 
may  not  be  heard.  Id, 

6.  Where,  however,  an  appeal  to 
this  court  in  such  case  was  heard 
without  knowledge  of  the  death 
and  the  judgment  was  affirmed. 
Held,  that  on  granting  a  motion 
for  substitution  the  court  could 
affirm  the  judgment  in  favor  of 
the  substituted  representative.  M 


ACCOMPLICES. 

1.  Defendant's  counsel  asked  the 
court  to  charge,  in  relation  to 
facts  necessary  for  the  corrobo- 
ration of  an  accomplice,  'Uhat 
they  must  be  inconsistent  with 
the  innocence  of  the  defendant, 
and  which  exclude  every  hypothe- 
sis but  that  of  guilt."  The  court 
refused  so  to  charge,  ffeldt  no 
error;  that  the  rule  only  requires  a 
corroboration  as  to  some  material 
fact  which  goes  to  prove  the 
prisoner  was  connected  with  the 
crime.    Fooptey,  OgU,  511 

2.  The  court,  after  it  had  left  the 
question  of  the  credibility  of  wit- 
nesses, claimed  to  be  accomplices, 
to  the  jury,  refused  to  charge  that 
the  jury  would  be  justified  in 
requiring  every  fact  sworn  to  by 
said  witnesses  to  be  corroborated 
to  its  satisfaction,  and  if  not  so 
corroborated,  to  reject  the  fact  as 
not  proved.    Beld,  no  error.     Id. 

3.  The  provision  of  the  Code  of 
Criminal  Procedure  (§  899),  re- 
quiring corroboration  of  the  testi- 
mony of  an  accomplice  is  complied 
with,  if  there  is  some  other  evi- 
dence fairly  tending  to  connect  the 
defendant  with  the  commission  of 
the  crime  charged,  so  that  the 
conviction  will  not  rest  entirely 
upon  the  evidence  of  the  accom- 
plice. The  question  as  to  whether 
the  evidence  is  sufficient  corrobo- 
ration is  for  the  determination  of 
a  jury.    People  v.  Everhardt,    591 


ACCOUNT  STATED. 

Where  a  vendor  of  goods  renders 
accounts  to  the  purchaser  periodi- 
cally and  the  latter,  after  examin- 
ation, retains  them  without  ob- 
jection, they  constitute  accounts 
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stated  ana  can  only  be  opened  and 
investigated  upon  proof  of  fraud 
or  mistake.  Manchester  Palter  Co. 
y.  Moopfi.  680 


ACCOUNTING. 

1.  Although  under  a  will  it  is  pos- 
sible for  an  executor  to  exchange 
the  character  for  that  of  trustee, 
until  he  is  discharged  as  executor 
by  decree  of  the'  surrogate  and 
directed  to  hold  the  remaining 
assets  as  trustee,  or  at  least  until 
there  has  been  a  payment  to  him 
as  trustee,  a  new  account  opened 
and  kept  in  the  new  capacity  and 
a  division  of  the  fund,  allotting  to 
different  beneficiaries  their  speci- 
fic proportions,  he  remains  as 
executor  only,  and  is  removable 
as  such  for  misconduct.  After 
such  removal,  upon  petition  of 
his  successor,  the  Surrogate's 
Court  has  jurisdiction  to  compel 
him  to  account  for  and  deliver 
over  to  his  successor  the  assets  in 
his  hands.  (Code  of  Civ.  Pro.  §§ 
2724,  a(K)5.)    In  re  Hood.  103 

2.  1\  applied  to  G.  and  two  others 
for  a  loan  to  a  corporation.  This 
they  refused,  but  an  agreement 
was  made,  under  which  they 
loaned  the  money  to  T. ,  taking  his 
notes  therefor.  T.  loaned  the 
money  to  the  corporation,  taking 
its  notes  therefor,  corresponding 
in  the  times  of  payments  ana 
amounts  with  those  given  by  T. 
which  were  secured  by  mortage 
on  real  estate  of  the  corporation  ; 
these  were  assi^ed  by  T.  as  secur- 
ity for  the  loan.  G.  died  and  T. 
was  appointed  one  of  his  admin- 
istrators. He  subsequently  i*e- 
ceived  another  mortgage  from 
the  corporation  on  other  lands, 
which  he  also  assigned  as  collat- 
eral for  the  loan.  This  last  mort- 
gage was  foreclosed  by  advertise- 
ment by  the  two  surviving  assign- 
ees and  the  administrators  of 
G.  The  premises  were  bid  off 
by  the  administrators,  who,  how- 
ever, paid  no  money  on  the  pur- 
chase. The  interest  of  G.  in  the 
notes  given  by  T.  was  set  forth 
as  assets  in  the  inventory  of  his 
estate,  and  on  final  settlement  of 
the  accounts  of  the  administrators, 


it  appearea  that  such  interest  had 
been  paid  in  full  by  T.  and  the 
accounts  were  so  settled.  Subse- 
(^uently,  the  administrators  Joined 
in  a  deed  of  the  said  premises  to  a 
son  of  T.,who  conveyed  the  same  to 
his  father.  In  proceedings  to  com- 
pel T.  to  account,  as  admistrator, 
for  the  proceeds  received  by  him 
on  sale  of  said  lands,  held,  that  on 
payment  of  the  debt  to  the  estate, 
T.  was  entitled  to  the  land  ;  that 
the  fact  that,  as  administrator, 
he  was  party  to  the  foreclosure 
did  not  affect  his  equities;  and 
that,  therefore,  he  could  not  be 
compelled  to  account  for  such 
proceeds.    In  re  Gilbert,  200 

8.  It  was  claimed  that  by  the  agree- 
ment of  the  parties  the  estate  was 
entitled  to  a  greater  rate  of  inter- 
est than  was  called  for  by  the 
notes,  or  was  accounted  for  by 
the  administrator.  Held,  that  such 
a  claim  could  not  survive  the  set- 
tlement of  his  accounts,  as  it 
should  then  have  been  asserted.  Id. 

4.  The  will  of  M.  pive  to  his  execu- 
tors certain  portions  of  his  estate 
in  trust  *'to  receive  the  rents,  in- 
terest and  income,"  and  to  apply 
the  net  amounts  thereof  to  the  use 
of  the  testator's  widow  dunng  her 
life,  remainder  to  beneficiariea 
named.  The  testator  died  during 
the  night  of  April  20,  1881.  The 
trust  fund  included  certain  shares 
of  stock  of  the  P.  R  R.  Co.  On 
April  14,  1881,  a  dividend  of 
$25,000  was  declared  on  this 
stock,  ''payable  May  2,  1881." 
On  final  accounting  the  executors 
charged  themselves  with  this 
sum,  treating  the  dividend  as  prin- 
cipal. Held^  no  error ;  that  as 
soon  as  the  dividend  was  declared 
the  owner  of  the  shares  was  en- 
titled to  it,  and  it  became  part  of 
his  estate ;  that  the  fact  that  it 
was  made  payable  at  a  future  time 
was  immaterial;  that  the  divi- 
dends to  which  the  life  tenant 
was  entitled  as  income  were  onlv 
those  declared  after  the  testator's 
death.    In  re  Kernoehan,  618 

5.  On  the  same  principle,  held^  that 
the  widow  was  entitled  to  the 
whole  of  an  extra  dividend,  de- 
clared after  such  death,  idthough 
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made  from  net  earnings  accumu- 
lated before  that  time;  that,  when- 
ever earned,  ther  were  not  profits 
until  so  declared.  Id. 

6.  Prior  to  the  death  of  the  testa- 
tor the  P.  K.  R.  Co.  had  accumu- 
lated a  fund  from  earning  which 
was  set  aside  as  a  sinking  fund 
to  pay  outstanding  obligations, 
certain  of  the  stockholders,  in- 
cluding the  executors,  entered  into 
an  agreement  with  another  com- 
pany for  a  sale  of  their  stock  to 
the  company  at  $250  per  share, 
the  company  to  have  the  sinking 
fund,  and  to  pay  said  share- 
holders a  ratable  portion  thereof, 
which  was  equivalent  to  $15.74 
per  share.  In  the  account  this 
was  included  as  part  of  the  price 
received  and  credited  as  principfd. 
Held,  no  error;  as  it  was  received, 
not  as  a  dividend,  but  as  part  of 
the  price  for  which  the  stock  was 
sold,  and  so  belonged  to  the  re- 
maindermen. Id, 

m 

7.  The  executors  classed  as  income 
the  value  of  certain  options  or 
privileges  given  to  stockholders  by 
various  companies  to  subscribe  for 
and  take  at  par  certain  stocks  and 
bonds.  Held,  error;  that  as  the 
right  accrued  only  on  condition 
the  estate  chose  to  purchase  or  pay 
for  the  bonds  or  stocks,  if  the 
options  were  accepted  the  pur- 
chases operated  to  increase  the 
capital  or  change  its  manner  of 
investment,  ana  so  the  value  of 
the  options  did  not  belong  to  the 
life  tenant..  Id, 

8.  The  testator  had  in  his  hands  for 
investment  and  reinvestment  cer- 
tain moneys  belonging  to  his  wife, 
which  he  mingled  with  his  own 
funds.  Held  (Earl,  J.,  dissent- 
ing), that  the  estate  was  properly 
charged  with  compound  interest 
thereon.  Id. 

9.  By  the  will  Mr&  M.  was  appointed 
executrix  ;  she  duly  qualified  and 
acted  as  such.  The  will  contained 
a  direction  that  each  executor  and 
trustee,  other  than  his  wife,  "do 
receive  and  take  the  full  rate  of 
commissions  provided  by  law  for 
each  executor;"  substantially  the 
whole  income  of  the  estate  was 


given  to  her.  Held,  that  she  was 
not  entitled  to  commissions  as  it 
was  the  intention  of  the  testator  to 
exclude  her  from  compensation. 

Id 


ACTS  OF  CONGRESa 

1.  In  an  action  against  the  owner 
of  the  steam  yacht  **  Yosemite," 
to  recover  damages  for  alleged 
negligence  in  colliding  with  and 
sinking  plaintiff's  steamboat,  it 
appeared  that  the  "Yosemite" 
was  described  in  her  license  as  a 
yacht  **used  and  employed  ex- 
clusively as  a  pleasure  vessel  and 
designed  as  a  model  of  naval  archi- 
tecture." By  the  United  States 
statutes  (§2,  chap.  141,  U.  S.  Laws 
of  1848)  tne  secretary  of  the  treas- 
ury was  authorized  to  cause  such 
yachts,  if  entitled  to  be  enrolled 
as  American  vessels,  to  be  licensed 
"  to  proceed  from  port  to  port  of 
the  United  States  without  entering 
or  clearing  at  the  custom  house, 
or  exclusivelv  as  coasting  vessels. 
By  an  amendment  of  said  statute 
(§  2,  chap.  liO.  U.  S.  Laws  of 
1870;  U.  8.  R.  S.,  §  4314)  the 
words  "and  by  sea  to  foreign 
ports  "were  added.  The  **  Yose- 
mite" was,  at  the  time  of  the 
injury  complained  of,  enrolled  at 
the  port  of  New  York.  Her  cer- 
tificate of  enrollment  recited  that 
it  was  given  in  conformity  to  the 
title  of  the  United  States  Revised 
Statutes,  which  relates  exclusively 
to  coasting  and  fishing  vessels. 
Her  license  was  a  coasting  license, 
with  the  added  privilege  of  going 
by  sea  to  foreign  ports.  The 
*'  Yosemite,"  at  the  time  of  the 
injury  complained  of,  was  pro- 
ceeding up  trie  Hudson  river  under 
steam.  She  carried  the  lights  pre- 
scribed for  ocean-going  steamers 
and  steamers  carrying  sail  (U.  S. 
R.  a  §  4288,  rule  8),  but  did  not 
carry  the  "central  range  of  two 
white  lights  "  prescribed  for  coast- 
ing vessels  navigating  inland 
waters  (Rule  7).  uM,  that  the 
"Yosemite"  was,  at  the  time  of 
the  accident,  navigating  under 
her  license  in  the  cnaracter  of  a 
coasting  vessel ;  that  she  was  in 
f  auU  in  not  carrying  the  lights  pre- 
scribed for  such  vessels,  and  that 
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the  trial  court  erred  in  nonsuiting 
plaintiff.    Chase  v.  Bdden.         8U 

2.  It  seems,  if  the  collision  had  hap- 
pened upon  the  high  seas,  another 
question  would  have  been  pre- 
sented. Id, 


ADVANCEMENT. 

1.  A  gift  by  a  father  to  a  child  en- 
titled to  share  in  the  estate  of  the 
donor,  will  not  be  held  to  be  an 
advancement  within  the  meaning 
of  the  provision  of  the  statute  oi 
descents  (1  R  S.,  754,  g  28),  in 
relation  to  advancements  to  a 
child  of  an  intestate,  where  it  ex- 
pressly appears  to  have  been  the 
intention  of  the  father  that  the 
gift  should  not  be  considered  as  an 
advancement    Iih  re  Morgan,    74 

8.  A  gift  made  by  the  intestate  to 
his  wife  is  not  affected  by  said 
provision  ;  such  a  set-off  is  only 
allowed  as  against  <;hildreiL     la. 


ALIENATION  (SUSPENSION  OF 
POWER  OF). 

See  Suspension  of  Power  of  Alien- 
ation. 


ALMS-HOUSE. 

The  object  of  plaintiff's  incorpora- 
tion, as  expressed  in  its  constitu- 
tion, made  pursuant  to  its  charter 
(Uhap.  282,  Laws  of  1838),  is  "to 
provide  and  maintain  a  place  of 
refuge  for  colored  orphans  where 
they  shall  be  boarded  and  suitably 
educated."  Plaintiff  purchased 
certain  real  estate  in  the  city  of 
New  York,  which  with  the  build- 
ings thereon  are  used  for  the  pur- 
pose of  its  incorporation.  By  the 
'*  House  Rules  "  religious  services 
are  required  to  be  held  once  a  day 
each  Sunday  and  on  certain  other 
days  specified,  but  no  visitors  are 
allowed  to  be  admitted  on  Sun- 
day except  under  pressing  circum- 
stances, and  with  the  consent  of 
the  superintendent.  In  an  action 
to  have  certain  taxes  imposed  upon 


the  land  declared  void;  held,  that 
the  building  upon  the  land  in  ques- 
tion was  not  a  *' school  house," 
"an  incorporated  academy  or 
other  seminary  of  learning,"  or 
a  "building  for  public  worship/' 
within  the  meaning  of  the  pro- 
vision of  the  Revised  Statutes  in 
reference  to  exemptions  from  tax- 
ation (t  R.  S.  88S,  g  4,  subd.  S),  at 
least  as  limited  by  the  provisions 
of  the  statute  in  relation  to  such 
exemption  in  the  city  of  New 
York  (Chap.  282,  Laws  of  1853; 
§  827,  chap.  410,  Laws  of  1882). 
but  that  it  was  an  "  alms-house  " 
within  said  provision  of  the  He- 
vised  Statutes  (§  4,  subd.  4,  as 
amended  by  chap.  136,  Laws  of 
1866),  and  as  such  it  and  the  land 
were  exempt  from  taxation. 
Ass'n  C,  0,  Y.  Mayor,  etc         681 


AMENDMENT. 

1.  The  action  was  brouerht  against 
defendants,  as  executors  of  P., 
and  the  complaint  sought  to 
charge  them  only  in  that  capacity. 
After  the  trial  an  order  was 
granted  amending  the  summons 
and  complaint  and  directing  the 
jud^ent  awarded  to  be  entered 
agarast  the  defendants,  individ- 
ually and  de  bonis  propriis,  HM^ 
that  the  order  was  properly  re- 
versed by  the  General  Terra;  that 
the  amendment  substituted  a  new 
and  different  cause  of  action, 
which  the  defendants  as  individ- 
uals had  had  no  opportunity  to 
defend.    Van  Cott  v.  Prentice,    45 

2.  Where  an  indictment  under  the 
Penal  Code  (§  284)  for  seduction 
under  promise  of  marriage,  is  de- 
fective in  not  giving  the  correct 
surname  of  the  female,  the  court, 
on  trial,  has  power  to  cure  the 
defect  by  directing  an  amend- 
ment.   PeopU  V.  Johnson,         213 

8.  The  provisions  of  the  Code  of 
Criminal  Procedure,allowing  such 
an  amendment  (§g  6,  7,  275,  281, 
293,  294,  295),  are  not  violative  of 
the  provision  of  the  State  Con- 
stitution (art.  1,  §  6),  declaring 
that  "  no  person  shall  be  held  to 
answer  for  a  capital  or  otherwise 
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infamous  crime  *  *  *  unless 
upon  presentment  or  indictment 
of  a  grand  jury."  Id. 


A.PPEAL. 

1.  An  exception  to  an  erroneous 
ruling  of  a  surrogate  on  the  trial 
by  him  of  an  issue  of  fact  is  not 
a  ground  for  reversal,  where  it 
does  not  appear  that  the  except- 
ant was  necessarily  prejudiced 
thereby.  (Code  of  Civ.  Pro.  § 
2545.)    In  re  Morgan,  74 

3.  The  discretion  of  the  court  to 
grant  or  refuse  a  writ  of  manda- 
mus is  not  absolute  but  is  gov- 
erned by  legal  rules,  and  its  exer- 
cise is  subject  to  review  here. 
Peopls   ex  rel,  MUlard  v.  Chapin. 

06 

8.  The  failure  of  a  surrogate  to 
make  findings  of  fact  ana  law  as 
required  by  the  Code  of  Civil 
Procedure  (§  2545),  upon  the  trial 
of  an  issue  of  fact  before  him,  is 
not  a  ground  of  objection  to  his 
decision  on  appeal.  It  is  the  duty 
of  the  party  appealing  to  procure 
to  be  made  such  findings  or  re- 
fusals as  will  present,  through 
appropriate  exceptions,  the  ques- 
tion he  desires  to  argue;  if  he  omits 
to  do  this,  no  question  is  presented 
for  review.    In  re  Hood.  103 


4.  In  an  action  to  recover  for  ser- 
vices alleged  to  have  been  rendered 
to  defendant's  testator,  after  proof 
of  the  rendition  of  the  services, 
plaintiff,  as  a  witness  in  his  own 
behalf,  was  asked  if  he  had  been 
paid  therefor,  this  was  objected 
to  as  involving  a  personal  trans- 
action with  the  deceased.  The 
objection  was  overruled  and 
plaintiff  answered  '*  No."  De- 
fendant offered  no  evidence 
tending  to  show  payment.  Held, 
that  wiiile  the  objection  was  good 
the  evidence  was  wholly  imma- 
terial and  could  have  'done  no 
harm,  as  payment  was  an  affirma- 
tive defense,  and  the  burden  of 
proving  it  was  upon  the  defendant. 
Lerche  v.  Brasher.  157 

SicKKLs — Vol.  LIX. 


5.  An  order  of  a  surrogate,  adjudg- 
ing against  the denialof  an  admin- 
istrator, that  there  are  assets  of 
the  estate  in  his  hands,  and  re- 
(luiring  him  to  account  therefor, 
is  an  order  affecting  a  substantial 
right,  and  so  is  appealable  to  the 
General  Term.  (Code  of  Civil 
Procedure,  §  2570.)    In  re  QUbert. 

200 

6.  It  is  not  essential  to  such  an 
appeal  that  the  order  be  a  '*  final " 
one,  as  is  requisite  to  authorize  a 
review  thereof  in  this  court. 
(§  190.)  Id, 

7.  An  at)stract  opinion  of  the  court 
in  its  charge  on  the  trial  of  a 
criminal  action,  not  based  on  any 
evidence  in  the  case,  even  if  tech- 
nically erroneous,  is  no  ground 
for  reversal  on  appeal.  (Code  of 
Criminal  Procedure,  §  542.)  Peo- 
ple V.  Johnson,  213 

8.  The  necessity  of  an  order  of  the 
Court  of  Common  Pleas  of  the 
city  of  New  York,  allowing  an 
appeal  to  this  court  as  required 
bV  the  Code  of  Civil  Procedure 
(§  190),  was  not  dispensed  with 
by  the  act  of  1886  (chap.  418,  Laws 
of  1886),  in  reference  to  appeals 
from  judgments  of  the  General 
Term  of  the  City  Court;  as  the 
main  object  of  the  act,  which  is  to 
dispense  with  appeals  from  such 
judgments  to  the  Court  of  Com- 
mon Pleas,  has  failed  because 
unconstitutional,  and  as  all  the 
provisions  are  connected,  being 
part  of  a  single  scheme,  the  in- 
cidental provision  must  fail  also. 
Jones  V.  Jones,  234 

9.  The  conclusions  of  the  assessors 
upon  conflicting  evidence  as  to 
value  of  property  assessed  are  not 
reviewable  here.  People  ex  rel,  R 
W.  &  0,  R,  R  Co,  V.  Haupt.    877 

10.  Exceptions  herein  were  ordered 
to  be  heard  at  first  instance  at 
General  Term,  and  upon  argu- 
ment there  an  order  was  made 
denying  motion  for  new  trial, 
overruling  the  exceptions  and  di- 
recting judgment  on  the  verdict. 
Defendant  appealed  from  the 
order  and  from  the  judgment  en- 
tered thereon.    Plaintl£&  claimed 
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the  order  was  not  appealable,  and 
that  the  appeal  from  the  judgment 
brought  up  nothing  for  review 
but  the  question  whether  the  judg- 
ment was  in  accordance  with  the 
order,  as  there  was  no  statement 
in  the  notice  of  appeal  that  the 
appellant  intended  to  bring  up  for 
review  an  intermediate  order  as 
required  by  the  Code  of  Civil 
Procedure  (§§  1301.  1316).  ITeld, 
that  the  order  was  not  an  inter- 
mediate order,  within  the  mean- 
ing of  the  Code,  and  that  while 
the  appeal  therefrom  was  useless, 
yet,  as  it  was  taken  in  connection 
with  the  appeal  from  the  judg- 
ment, it  was  not  necessary  to  dis- 
miss it,  as  the  latter  brought  up 
all  the  exceptions  for  review. 
Becker  y.  Koch.  894 

11.  It  is  within  the  discretion  of  the 
court  to  determine  how  far  the 
examination  as  to  the  admissibility 
of  statements  of  a  deceased  per- 
son offered  as  dying  declarations 
shall  extend.  Tlie  exercise  of  that 
discretion  is  reviewable  by  the 
General  Term,  but  not  by  this 
court;  unless  it  appears  that  such 
discretion  was  abused,  and  the  ac- 
tion of  the  court  arbitrary  and  un- 
reasonable.   People  V.  Smith,  491 

12.  It  seems,  that  where  a  plaintiff 
dies  pending  an  appeal  to  this 
court  until  his  personal  representa- 
tives are  substituted  the  appeal 
may  not  be  heard.  Blake  v. 
Grisijoold.  613 

13.  Where,  however,  an  appeal  to 
this  court  in  such  case  was  heard 
without  knowledge  of  the  death 
and  the  judgment  was  affirmed. 
Held,  that  on  granting  a  motion 
for  substitution  the  court  could 
affirm  the  judgment  in  favor  of 
the  substituted  representative.  Id. 

14.  Where  an  order  of  (General  Term 
reversing  a  judgment  and  grant- 
ing a  new  trial,  is  affirmed  on  ap- 
peal to  this  court,  the  stipulation 
given  on  appeal  compels  an  award 
of  judgment  absolute  against  the 
appellant,  although  it  appears  he 
was  entitled  to  part  of  the  relief 
granted  by  the  judgment.  OonkHin 
V.  8nidGi\  641 


15.  It  is  only  where  the  error  which 
might  have  justified  a  reversal  of 
the  judgment  was  merely  incident- 
al and  capable  of  accurate  correc 
tion,  and' so  the  judgment  should 
have  been  corrected  felow  without 
the  award  of  a  new  trial,  that 
this  court  may  modify  the  judg- 
ment by  correcting  the  error.    Id. 

16.  A  party  may  not  receive  and 
accept  the  amount  awarded  to  him 
by  a  judgment  and  appeal  there- 
from; ana  when,  after  an  appeal 
has  been  brought,  he  thus  accepts 
the  benefit  of  the  judgment,  he 
thereby  waives  the  appeal.  AUa^ 
ander  v.  Alexander.  643 

17.  An  appeal  to  this  court  from  an 
affirmance  by  the  General  Term 
of  a  surrogate's  decree,  upon  trial 
of  an  issue  of  fact,  brings  nothing 
here  for  review  not  presented  by 
appeal  to  the  General  Term,  and, 
upon  appeal  to  the  General  Term, 
no  finding  or  decision  can  be  re 
viewed  that  was  not  excepted  to. 
(Code  of  Civ.  Pro.  §  2545.)  In  re 
KeUogg.  648 

18.  Where  objection  to  a  claim  paid 
by  an  executor  that  it  was  barred 
by  the  statute  of  limitations  at  the 
time  of  payment  was  not  taken 
upon  settlement  of  the  executor's 
accounts,  it  may  not  be  raised  on 
appeal.  Id. 

19.  Upon  settlement  of  the  accounts 
of  an  executor  the  surrogate  im- 
properly charged  him  with  an 
item  of  tll.OOU  and  credited  him 
with  the  amount  of  a  claim  a^inst 
the  estate  which  he  had  paid  in 
full  The  General  Term,  on 
appeal,  struck  out  the  erroneous 
charge,  and  as  this  left  the  estate 
insolvent,  readjusted  the  account 
by  disallowing  the  over  payment. 
Held,  that  the  General  Term  had 
the  right  to  so  modify  the  decree 
instead  of  sending  it  back  for  a 
rehearing  before  the  surrogate, 
(Code  of  Civ.  Pro.  t^  2587.)       Id 

20.  An  appeal  may  not  be  taken 
to  this  court  from  an  order  of 
General  Term  affirming  a  judi;- 
ment;  so,  also,  where  there  is  both 
an  appeal  to  the  General  Term 
from  a  judgment  and  from  an 
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order  denying  a  motion  for  a  new 
trial,  and  the  judgment  and  order 
are  affirmed,  an  appeal  is  not  anth- 
orized  from  bo  much  of  the  order 
as  affirms  the  order  denying  a  new 
trial.  Sucli  an  appeal  brings  no 
question  before  this  court  not  in- 
volved in  an  api)eal  from  ft  Judg- 
ment entered  on  the  General  Term 
order.  Judgment  should  flrst  be 
entered  on  such  order  and  an  ap- 
peal taken  from  that.  Jkrieth  v. 
J)e  Graff.  661 

21.  Where,  upon  trial  of  an  issue 
of  fact  by  the  court  or  referee,  an 
interlocutoi^  judgment  is  render- 
ed from  whicli  an  appeal  is  taken, 
and  also  a  motion  for  a  new  trial 
is  made  at  the  General  Term  as 
authorized  by  the  Code  of  Civil 
Procedure  (^  1001),  and  an  order 
is  entered  by  that  court  affirming 
the  judgment-  and  denying  the 
motion,  so  much  of  the  order  as 
denies  the  new  trial  is  reviewable 
on  appeal  to  this  coiul.  (Code 
of  Civ.  Pro.  §  190,  Bubd.  2.) 
EeUey  v.  Solent.  663 

22.  This  court  has  no  Jurisdiction 
to  compel  an  appellant  to  attach 
to  the  return  copies  of  documents 
which  were  not  part  of  the  record 
in  the  court  below.  States  v. 
Ci-amweU.  664 

28.  If  the  documents  should  for 
any  reason  be  made  part  of  the 
record  a  motion  for  that  purpose 
should  be  made  in  the  court 
below.  Id. 

24.  Where  the  plaintiff  succeeds  on 
trial  in  an  action  not  founded  on 
contract,  the  amount  of  the  judg- 
ment as  rendered,  exclusive  of 
costs  is  to  be  considered  *'  the 
amount  in  controversy"  in  de- 
termining as  to  whether  the  judg- 
ment is  reviewable  here.  OraviUe 
V.  If.  r.  C,  etc,,  R  B.  Co.      674 

25.  The  fact  that  the  complaint 
asks  judgment  for  less  than  $500, 
or  that  in  fixing  damages,  interest 
is  included  as  an  item  thereof,  is 
not  material.  Id. 

Jurisdktion  of  Court  of  Ap- 
peals confined  to  review  of  deterni- 
tnation  actually  made  by  the  court 


baoWf  and  must  be  had  upon  the 
papers  before  the  General  Term. 

See  In  re  If .  F.  G.  Co,  v.  Mayor, 
etc  1 

When  evidence    sufficient    to 

give  court  jurisdiction  to  issue  attach- 
ment, and  so  fts  exercise  not  reniew- 
I  able  here. 

See  If,  P,  Bank  v.  Whitmore.    297 

WTierSpnotionfor  relaxation  of 

costs  teas  granted,  toith  directions  to 
the  derk  to  tax  in  addition  a  trial  fee 
and  $10  additional  because  trial  occu- 
pied more  than  twenty  days,  arid  the 
papers  on  toliich  motion  was  made 
were  not  included  in  return,  but 
instead  a  mere  m^iorandum  con- 
taining an  extract  from  judgment, 
and  of  tlie  costs  as  taxed,  with  stipu- 
lation of  the  attorney  that  it  was 
assessed  to  "as  and  for  papers  on 
appeal. "  Held  that  nothing  appeared 
to  make  the  appeUanVs  objection 
intelligible. 

See  CreshuU  v.  MulUn.  660 

Wliere  order  of   reversal  in 

criminal  action  stated  it  was  made  on 
questions  of  law,  but  did  not  state  that 
the  court  had  considered  the  questiotis 
of  fact.  Held^  that  the  order  was  not 
reviewable  as  tlie  defendant  was  entitled 
to  a  reoiewof  the  facts,  and  Vieexercise 
of  the  disoretionary  power  of  the  court 
as  granting  a  new  trial  thereon.  Case 
remitted  to  the  General  Term  to  con- 
sider those  questions. 

See  Peoples.  Stevens.    (Mem.)  667 


ASSESSMENT  hND  TAXATION. 

1.  The  board  of  assessors  of  the  city 
of  New  York,  in  performing  the 
duties  imposed  upon  it  by  the  act 
of  1873  (Chap.  729,  Laws  of  1872). 
in  relation  to  the  improvement  of 
Eighth  avenue  in  that  city,  did  not 
act  as  the  servants  or  officers  of 
the  municipal  corporation,  but  as 
an  independent  tribunal,  deriving 
its  whole  authority  from  the  stat- 
ute.   Heiser  v.  Mayor,  etc.  68 

2.  An  equitable  action  is  not  main- 
tainable to  vacate  an  award  and 
assessment  made  by  said  board,  by 
reason  of  alleged  fraud  on  the  part 
of  the  assessors  in  making  it,  as  the 
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party  aggrieved  has  a  sufficient 
remedy  al  law.  Id. 

8.  By  the  judgment  in  an  action  for 
the  f  oredosure  of  a  mortgage  upon 
premises  in  the  city  of  hew  York 
owned  by  G. ,  plaintiff's  intestate, 
the  referee  appointed  to  sell  was 
directed  to  pay  all  assessments  on 
the  mortgaged  premises  out  of  the 
proceeds  of  sale.  At  the  time  of 
the  sale  there  was  an  assessment  on 
the  premises  for  a  local  improve- 
ment, which  the  referee  paid.  This 
assessment  was,  on  the  application 
of  G.,  subsequently  vacated.  In 
an  action  brought  to  recover  back 
the  amount  paid,  Tiela  that  although 
the  assessment  was  paid  without 
(he  knowledge  of  G.,  yet  as  it  was 
paid  by  order  of  the  court,  out  of 
moneys  belonging  to  him,  and  the 
court  had  power  to  direct  the  pay- 
ment so  long  as  the  assessment  was 
not  vacated,  and  as  its  validity 
could  not  be  determined  in  the 
foreclosure  suit,  the  payment  was 
equivalent  to  a  collection  from  G. 
under  process  of  law,  and  he  was 
entitled  to  recover  ;  also  that  it 
was  not  necessary,  as  a  condition 
of  recovery,  to  have  the  fore- 
closure judgment  set  sside  or 
annulled;  it  was  not  the  adjudica- 
tion which  created  the  apparent 
lien,  or  Ihe  authority  upon  which 
the  right  of  the  city,  as  between  it 
and  the  property  owner,  to  collect 
the  assessment,  depended.  Brefim 
v.  Mayor^  etc  186 

4  The  order  vacating  the  assessment 
was  granted  December  4,  1871. 
Plaintiff  presented  his  claim  to  the 
comptroller  November  17,  1877, 
pursuant  to  the  requirements  of 
the  city  charter  (§  105,  chap.  385, 
Laws  of  1878)  and  this  action  was 
commenced  December  18,  1877. 
The  statute  of  limitations  was 
pleaded  as  a  defense,  but  the  com* 
plaint  was  dismissed  upon  the  trial 
wholly  upon  other  grounds.  Held, 
that  the  statute  could  not  be  in- 
yoked  to  sustain  the  dismissal,  as, 
if  error  was  committed  in  the  rul- 
ing, it  could  not  be  cured  by  rais- 
ing a  question  on  appeal  net  raised 
on  the  trial ;  also,  held,  that  the 
claim  wasnot  ban*cd  by  tbestatute ; 
that,  as  by  the  Code  of  Civil  Pro- 
cedure (g  406),  "  when  the  com- 


mencement of  an  action  has  been 
starred  *  ♦  ♦  by  statutory  pro- 
hibition, the  time  of  the  contmu- 
ance  of  the  stay  is  not  a  part  of  the 
time  limited  for  the  commence- 
ment of  the  action,"  and  as  by  the 
city  charter  (§  105)  plaintiff  was 
prohibited  from  bringing  suit  until 
after  the  lapse  of  thirty  days  from 
the  presentation  of  the  claim,  the 
running  of  the  statute  was  sus- 
pended during  the  thirty  days.  Id. 

5.  Under  the  act  of  1857  (Chap,  456, 
Laws  of  1857),  in  reference  to  the 
assessment  of  taxes  on  corpora- 
tions, the  capital  stock  of  a  cor- 
poration, less  the  part  thereof 
owned  by  the  State  or  by  literary 
or  charitable  institutions,  or  ex- 
empted from  taxation  by  the  Re- 
vised Statutes  (1  R  S.  388,  §  4),  is 
to  be  assessed  at  its  actual  value, 
whether  more  or  less  than  its 
nominal  amount,  deducting,  how- 
ever, therefrom  the  assessed  value 
of  its  real  estate  and  shares  owned 
by  it  in  other  taxable  corporations, 
and,  also,  from  its  surplus  or  re- 
served fund,  if  any,  an  amount 
not  exceeding  ten  per  cent,  of  its 
capital.  Peo^  ez  rel.  P.  B.  R. 
Go.  V.  CbmV*  Taxes.  240 

6.  Where  a  corporation,  liable  to 
taxation  under  said  act,  has  real 
estate  in  another  Stat«  or  country, 
the  provision  directing  a  deduc- 
tion of  the  assessed  value  of  such 
real  estate  requires  that  the  de- 
duction shall  oe  measured  by  its 
actual  value,  and,  in  the  absence 
of  other  and  better  evidence,  the 
price  paid  for  the  real  estate  may 
be  taken  as  representing  such 
value.  Id. 

7.  It  is  incumbent  upon  a  corpora- 
tion, before  it  is  entitled  to  call 
upon  the  court,  to  correct  an 
assessment  by  increasing  the  sum 
to  be  deducted  for  the  value  of  its 
real  estate,  to  give  evidence  and 
furnish  data,  showing  that  the  ac- 
tual value  exceeds  the  sum  fixed 
by  the  assessors.  It  is  not  enough 
that  the  evidence  raises  a  doubt 
or  permits  a  conjecture  that  in- 
justice may  have  been  done.    Id. 

8.  The  franchise  of  a  corporation  is 
not,  within  the  tax  laws,  to  be 
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reckoned  as  realty.    (1  R.  S.  887, 
§§  1,  2).  Id, 

9.  It  ieems,  that  corporate  franchises 
are  not,  on  genend  principles,  to 
be  considered  as  real  property. 

Id, 

10.  The  commissioners  of  taxes,  of 
the  city  and  county  of  New  York, 
in  assessing  the  capital  stock  of 
relator,  a  domestic  corporation, 
operating  a  railroad  across  the 
Isthmus  of  Panama  under  its  char- 
ter and  a  grant  of  an  exclusive 
right  to  construct  and  operate 
such  a  road,  fixed  the  value  of  its 
real  estate  on  the  Isthmus  at  the 
amount  paid  out  by  it  therefor, 
and  in  the  construction  of  its 
road.  The  relator  proved  its  net 
income  for  three  years,  including 
the  one  for  which  the  assessment 
was  made,  and  showed  that  the 
average  income  of  those  years 
capitalized,  would  produce  a  sum 
much  lar^r  than  the  value  as 
so  fixed  by  the  commissioners. 
The  relator  claimed,  that,  by  de- 
ducting from  this  sum  the  actual 
value  of  its  person^ ty,  the  residue 
represented  the  value  of  its  real 
estate.  Held,  untenable;  that  the 
value  of  the  franchises  of  the  cor- 

g oration  was  an  important  element 
1  determining^  the  value  of  its 
road  aa  a  whole,  or  of  its  capital 
stock;  that  as  the  income  of  the 
relator  is  derived  not  only  from 
the  use  of  the  real  and  personal 
property,  but,  also,  from  its  fran 
chises,  it  is  impossible  to  ascer- 
tain, from  proof  of  the  income 
alone,  the  value  of  either  element 
entering  into  the  aggregate  value 
of  the  corporate  property;  and 
therefore  the  evidence  afforded  no 
legal  basis  upon  which  the  court 
could  change  or  reduce  the  assess- 
ment. Id, 

11.  A.  tax,  such  as  is  provided  for 
by  the  act  of  1885  (Chap.  483, 
Laws  of  1885),  "  to  tax  gifts,  leg- 
acies and  collateral  inheritances 
in  certain  cases,"  may  be  con- 
stitutionally imposed.  In  re 
McPherson  806 

12.  Said  act  is  not  violative  of  the 
provision  of  the  State  Constitution 
(Art.  8,  §  20),    which   provides 


that  every  law  imposing  a  tax 
**  shall  distinctly  state  the  tax  and 
the  object  to  which  it  is  to  be 
applied."  Said  provision  was  in- 
tended to  apply  to  the  annual 
recurring  taxes  known  at  the  time 
of  the  adoption  of  the  Constitution 
and  imposed  generally  on  the 
entire  property  of  the  State ;  it 
does  not  applv  to  a  special  tax  like 
that  provided,  for  in  said  act    Id, 

18.  The  said  act  provides  sufficiently 
for  a  notice  and  hearing,  or  oppor- 
tunitjr  to  be  heard,  and  so  does 
not  invadt3  the  constitutional 
right  to  "due  process  of  law." 
(Art  1,  g  6.)  Id, 

14  The  said  act  confers  no  powers 
upon  Surrogates'  Courts  pro- 
hibited by  the  Constitution;  the 
imposition  and  collection  of  the 
tax,  as  provided  in  the  act,  is 
simply  an  incident  in  the  settle- 
ment of  the  estate  of  a  deceased 
person,  and  is  not  so  foreign  to 
the  jurisdiction  generally  exer- 
cised by  said  courts  as  to  make 
the  act  obnoxious  to  any  constitu- 
tional objection.  Id. 

16.  The  fact  that  the  act  may  not 
have  operation  as  intended  by  the 
leg^islaturc  in  some  cases  does  not 
aSect  its  validity  in  the  cases 
where  it  may  operate  without 
difficulty  or  embarassment       Id. 

10.  The  provision  of  the  act  of 
1856,  "  m  relation  to  the  collection 
of  taxes  on  lands  of  non-resi- 
dents" (§  88,  chap.  427,  Laws  of 
1855),  which  authorizes  the  State 
comptroller  where  he  shall  dis- 
cover that  a  sale  of  land  for  taxes 
was  invalid  or  ineffectual  to  give 
title  to  the  lands  sold,  to  cancel 
the  sale  and  refund  the  purchase- 
money,  was  intended  to  relieve 
the  purchaser  from  the  conse- 
quences of  a  defective  tax  title; 
the  owner  of  the  land  is  not  prop- 
erly a  party  to  the  proceedings; 
nor  is  he  permitted  in  this  way  to 
test  the  validity  of  the  sale.  Peo- 
pU  ex  rel.  Wright  v.  Chapin,       869 

17.  The  provision  of  the  act  of  1880 
(§9.  chap.  269.  Laws  of  1880),  in 
reference  to  the  review  and  cor- 
rection of  assessments,  which  re- 
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quires  completed  and  verified 
assessment-rolls  of  a  town  to  be 
filed  with  tlie  town  clerk  '*on  or 
before  the  first  dav  of  September  " 
is  directory  merely,  and  when  the 
roll  is  completed  and  verified,  a 
delay  in  filing  it  does  not  vitiate 
the  assessment  People  ex  reL  R. 
W.  AO.  R.  R  Co.  V.  Hauj^    377 

18.  Where   upon    certiorari  it    ap- 

§  eared  that  the  relator  had  fifteen 
ays  after  delivery  of  the  assess- 
ment-roll to  the  town  clerk  within 
which  to  sue  out  his  writ,  A^^r^,  that 
he  might  not  complain  as  he  had 
suffered  no  prejudice.  Id. 

19.  The  object  of  the  requirement 
of  said  act  (§  9),  that  the  assessors 
shall  give  public  notice  of  the 
completion  of  the  roll  is  simply 
to  set  running  the  fifteen  days 
within  which  parties  aggrieved 
may  sue  out  a  writ  of  certiorari 
(§  2);  an  omission  to  give  the 
notice  does  not  affect  the  validity 
of  the  assessment,  it  simply  leaves 
the  right  to  review  by  eertiaran 
unlimited  as  to  time.  Id^ 

20.  The  conclusions  of  the  assessors 
upon  conflicting  evidence  as  to 
value  of  property  assessed  are  not 
reviewable  here.  Id, 

21.  The  proceedings  by  which  the 
annual  assessment-roll  of  a  town 
is  to  be  formed,  being  specially 
pointed  out  by  statute,  whenever 
the  requirements  are  material  they 
must  be  strictly  pursued  to  vali- 
date a  sale  of  property  under  the 
warrant.  People  v.  Hagadom.  516 

22.  The  duty  imposed  upon  the 
board  of  supervisors  of  the  county 
requires  not  only  that  it  shall  estab- 
lish a  ratio  upon  which  the  tax  is 
to  be  based,  but  also,  that  it  shall 
compute  and  enter  in  the  roll,  in  a 
column  opposite  the  valuation 
of  real  and  personal  estate,  the 
amount  of  tax  levied  thereon ;  this 
must  be  done  under  the  super- 
vision of  the  board,  and  before 
the  roll  can  be  certified  to  as 
completed.  Id, 

23.  The  duty  of  passing  upon  the 
question  of  a  corrected  assessment- 
roll,  and  certifying  to  its  accuracy 


and  completeness  as  a  perfected 
roll,  is  &  judicial  duty  which  can- 
not be  delegated.  Id 

24.  Where,  therefore,  it  appeared 
that  a  board  of  supervisors  fixed 
the  ratio  of  tax  upon  the  aggregate 
amount  of  valuation,  and  without 
extending  the  tax,  signed  the  roll 
and  attached  the  collector's  war- 
rant thereto,  and  delivered  it  to 
the  supervisor  of  the  town,  with 
authority  to  compute  and  enter 
the  amount  of  the  tax,  which  he 
did,  and  then  delivered  the  roll  • 
and  warrant  to  the  collector,  held, 
that  the  roll  and  warrant  were 
fatally  defective ;  that  a  return  of 
the  nonpayment  of  taxes  so  levied 
conferred  no  authority  upon  the 
State  comptroller  to  sell  land  thus 
taxed,  and  that  the  State  as  a  pur- 
chaser at  such  a  sale  acquired  no 
title.  Id. 

25.  Where  the  comptroller  has  in  his 
hands  unpaid  reported  taxes  for  a 
number  of  years  upon  a  piece  of 
land,  some  of  which  are  legal  and 
some  invalid,  he  may  not  enforce 
the  payment  of  the  illegal  taxes  by 
taking  proceedings  to  collect  the 
legal  ones  ;  he  cannot  compel  the 
owner  of  the  land  in  orde."  t  regain 
possession  of  his  property  to  pay 
a  sum  of  money  which  the  State 
has  no  right  to  demand.  Id, 

26.  A.  sale,  therefore,  of  the  land  for 
the  taxes  of  several  years,  one  or 
more  of  which  is  illeg^al  and  void,  is 
an  excess  of  jurisdiction  and  void. 

Id. 

27.  Also  hdd,  where  the  State 
claimed  title  to  lumber  cut  from 
land  bid  in  for  it  at  such  a  sale, 
that  proof  of  the  comptroller's 
deed,  having  as  against  the  State 
shown  that  it  had  once  parted 
with  its  original  property  in,  and 
assumed  to  sell  the  land  as  that  of 
a  citizen  for  taxes,  it  was  precluded 
from  claiming  that  its  original 
proprietorship  still  remained.    Id, 

28.  ITie  object  of  plaintiff^s  incor- 
poration, as  expressed  in  its  con- 
stitution, made  pursuant  to  its 
charter  (Chap.  232,  Laws  of  1888), 
is  "to  provide  and  maintain  a 
place  of  refuge  for  colored  orphans 
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where  they  shall  be  boarded  and 
sui Lably  educated. "  Plaintiff  pur- 
chased certain  real  estate  in  the 
city  of  New  York,  which  with  the 
buildings  thereon  are  used  for  the 
puipose  of  its  incorporation.  By 
the  "House  Rules  '  religious 
services  are  required  to  be  held 
once  a  day  each  Sunday  and  on 
certain  other  days  specified,  but 
no  visitors  are  allowed  to  be 
admitted  on  Sunday  except  under 
pressing  circumstances,  and  with 
the  consent  of  the  superintendent;. 
In  an  action  to  have  certain  taxes 
imposed  upon  the  land  declared 
void;  hdd^  that  the  building  upon 
the  land  in  question  was  not  a 
*  *  school  house, "  "  an  incorporated 
academy  or  other  seminary  of 
learning,"  or  a  "  building  for  pub- 
lic worship,"  within  the  meaning 
of  the  provision  of  the  Revised 
Statutes  in  reference  to  exemp- 
tions from  taxation  (I  R.  S.  888, 
§  4,  subd.  8),  at  least  as  limited  by 
the  provisions  of  the  statute  in 
relation  to  such  exemption  in  the 
city  of  New  York  (Chap.  282, 
Laws  of  1852,  §  827,  chap.  410, 
Laws  of  1882),  but  that  it  was  an 
"alms-house"  within  said  pro- 
vision of  the  Revised  Statute  (§  4, 
subd.  4,  as  amended  by  chap.  186, 
Laws  of  1866),  and  as  such  it  and 
the  land  were  exempt  from  taxa- 
tion.   Ast^n  0,  0,  V.  MayoTt  etc, 

681 

9.  Plaintiff  took  title  to  the  premises 
by  deed  dated  July  81,  1877;  luM, 
that  as  by  the  general  scheme  of 
taxation  applicable  to  said  city 
(now  incorporated  in  chap.  410, 
Laws  of  1882,  §§  814  et  neq.),  the 
character  of  real  estate  for  the 
purpose  of  taxation  is  fixed  for 
the  year  on  May  1,  and  if  then 
assessable  it  remains  so,  and  there 
is  no  power  lodged  anywhere  to 
take  it  out  of  the  record  book  or 
the  roll  for  that  year,  the  tax  was 
properly  laid,  and  was  payable  by 
the  plaintiff  if  it  desired  to  clear 
its  title ;  and  this,  without  regard  to 
the  question  as  to  whether  the  tax 
had  become  a  lien  when  plaintiff 
took  title.  Id. 

See  Tax  Sales. 


ASSIGNMENT. 

1.  Where  the  owner  of  a  chose  in 
action,  after  a  transfer  for  a  good 
consideration  of  an  interest  therein 
to  one  person,  assigns  and  trans- 
fers the  same  to  a  bona  fide  pur- 
chaser with  authority  to  collect, 
the  latter  is  not  entitled  to  retain 
the  whole  proceeds  of  collection. 
The  first  transferee  acquires  an 
equitable  lien  upon  the  proceeds 
of  collection  to  the  extent  of  the 
interest  transferred  to  him:  the 
second  transferee  takes  subject  to 
such  lien,  and  an  action  is  main- 
tainable against  him  to  enforce  the 
same.     Fairbanks  v.  Sargent.  108 

2.  As  between  different  assignees  of 
a  chose  in  action  by  express  as- 
signment from  the  same  person, 
the  one  prior  in  point  of  time 
will  be  protected  althouffh  he  has 
given  no  notice  of  such  assign- 
ment to  either  the  subsequent 
assignee  or  the  debtor.  Id. 

8.  One  U.,  being  the  owner  of  a 
claim  resting  in  open  account 
f^ainst  Z.,  who  disputed  his 
liability,  entered  into  a  contract 
with  plaintiff,  an  attorney,  by 
which,  among  other  things,  it  was 
agreed  that  plaintiff,  for  his  ser- 
vices in  endeavoring  to  collect  the 
claim  should,  in  case  suit  was 
brought  thereon,  have  one-third 
of  whatever  should  be  collected 
or  in  anv  way  realized  thereon.  U. 
retained  the  right  to  decide  upon 
the  terms  ana  mode  of  settle- 
ment and  to  name  the  attorney, 
in  case  suit  was  brought  in  another 
State.  Plaintiff  thereafter,  by 
the  direction  of  U.,  caused  suit  to 
be  brought  upon  the  claim  in  New 
Jersey,  through  an  attorney  se- 
lected by  U.,  and  while  such  suit 
was  pending,  the  latter,  by  a  writ- 
ten assignment,  absolute  in  form, 
made  without  plaintiff's  assent  or 
knowledge,  transferred  his  inter- 
est in  the  claim  to  S.,  at  whose 
request  U.,  agreed  to  a  settle- 
ment by  authorizing  S.  to  ac- 
cept certain  bonds  in  satisfaction 
of  the  claim.  In  pursuance  of 
this  agreement,  U.  directed  the 
attorneys  in  New  Jersey  to  dis- 
continue the  suit,  and  executed 
a  release  of  all  claims  against  Z., 
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to  be  delivered  to  him  upon  his 
delivery  of  the  said  bonds  ;  8. 
executed  a  release  of  all  his  claims 
against  U.  and  reasaignments  of 
certain  other  claims  held  by  him 
also  as  collateral,  which  were  con- 
sidered of  no  value,  to  be  deliv- 
ered to  U.,  after  he  should  have 
received  and  forwarded  the  bonds 
to  S.  The  arrangement  was  con- 
summated, and  S.  received  the 
bonds  in  ignorance  of  any  inter- 
est of  plaintiff  in  the  claim.  Held, 
that  an  action  was  maintainable 
on  the  part  of  plaintiff  to  recover 
one-third  of  the  bonds  so  received 
by  S. ,  or  the  value  thereof  ;  that 
the  agreement  between  plaintiff 
and  U.  constituted  an  equitable 
assignment  and  gave  plaintiff  an 
equitable  lien  upon  the  proceeds 
01  the  settlement  to  the  extent  of 
the  one-third,  and  S.  took  subject 
to  such  interest ;  that  it  was  not 
necessary  in  order  to  make  such 
assignment  or  lien  valid,  that  no- 
tice thereof  should  be  given  to 
the  debtor;  and  that  the  facts  that 
U.,  reserved  the  right  to  name  the 
attorney  to  bring  tne  suit,  and  to 
determine  the  terms  and  mode  of 
settlement  did  not  in  any  manner 
detract  from  the  validity  of  the 
agreement  with  plaintiff  as  an 
equitable  assignment  Id. 

4.  The  case  of  Bmh  v.  Lathrop  (22 
N.  Y.  585),  stands  in  full  force 
save  as  modified  by  subsequent 
decisions,  excluding  from  the 
operation  of  the  principles  there 
hJd  down  the  case  of  a  purchase 
in  good  faith  of  a  non -negotiable 
instrument  from  an  assignee  of 
the  real  owner  upon  whom  such 
owner  has  conferred,  by  his  as- 
signment, the  apparent  absolute 
ownership,  where  the  purchase 
has  been  made  in  reliance  upon 
such  apparent  ownership.    Id, 

5.  Also,  held,  that  the  r^al  nature 
of  the  transaction  between  U.  and 
8.  was  not  a  transfer  from  the 
former  to  the  latter  of  the  securi- 
ties received  from  Z.,  but  that 
8.,  in  fact  and  in  law,  received 
them  from  Z.  Id. 

6.  li  seems,  that  even  if  it  could  be 
held  that  8.  received  from  U.  the 
said  bonds,  he  was  not  a  bona  fide 


holder,  as  they  were  not  acquired 
by  him  for  a  valuable  considera- 
tion or  in  the  ordinary  course  of 
business.  Id, 

7.  A  policy  of  insurance,  issued  on 
the  tontine  plan,  on  the  life  of  8. 
recited  that  it  was  issued  in  con- 
sideration of  a  sum  stated  to  have 
been  paid  by  G.  and  six  others 
named,  the  children  of  8.  who 
were  declared  to  be  the  assured; 
to  whom  the  company  agreed  to 
pay  the  amount  of  assurance  upon 
the  death  of  the  insured,  or  that 
in  case  he  should  be  living  at  the 
time  of  the  maturity  of  the  policy, 
the  holder  or  holders  of  the  policy 
should  be  entitled  to  withdraw  in 
cash  the  policy's  share  of  the  fund. 
In  an  action  to  determine  as  to 
who  was  entitled  to  this  share, 
plaintiffs  claimed  under  an  as- 
signment of  the  policy  from  8.  to 
their  testator,  and  defendant 
under  assignments  from  the  as- 
sured. Held,  that  plaintiffs  ac- 
quired no  right  to  the  policy  or 
the  fund  under  the  assignment 
from  8..  as  the  contract  of  the 
company  was  not  with  him,  but 
by  Its  express  terms  with  the 
assured.    Ferdon  v.  Canfield,     143 

8.  Plaintiffs  claimed  that  the  assign 
ments  to  defendant  were  in  some 
respects  invalid.  Held,  that  con- 
ceding this  to  be  so,  it  was  im 
material;  it  did  not  improve 
plaintiffs'  title  or  authorize  them 
to  recover.  Id. 


A88IGNMENT   (FOR   BENEFIT 
OF  CREDITORS). 

1.  An  agreement,  made  at  the  time 
of  the  purchase  of  eoods  on  credit 
between  the  vendor  and  pur 
chaser,  that  in  case  of  the  insol 
vency  of  the  latter,  or  of  an  assign 
ment  becoming  necessary,  he  will 
protect  the  former  by  a  preference 
to  the  amount  of  the  goods  sold 
and  unpaid  for,  is  not  m  law  a 
fraud  upon  other  creditors,  nor  is 
it  so  far  conclusive  evidence  of 
fraud  as  to  avoid  a  preferential 
assignment  made  in  pursuance 
thereof.  Jfat.  Park  Bk,  v.  WhU 
mare,  297 
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2.  The  affidavits  upon  which  an 
attachment  was  issued  set  forth 
the  makins:  of  such  an  agreement 
by  the  defendants  with  W., 
another  creditor.  The  following 
facts  also  appeared  on  motion  to 
vacate  the  attachment.  A  few 
days  before  the  assignment  was 
made  defendants  reported  that 
they  were  entirely  solvent  and 
could  pay  all  their  debts  in  full, 
and  made  a  statement  of  their 
affairs  showing  a  large  surplus  of 
assets  over  liabilities,  soon  after 
this  claiming  they  could  not  pay 
their  debts  in  full  and  were 
insolvent,  they  proposed  to  their 
creditors  a  compromise,  and 
threatened,  unless  their  offer  was 
accepted,  to  make  an  assignment 
preferring  W.,  stating  that  then 
the  other  creditors  would  get  little 
or  nothing.  The  assignment  was 
made  to  a  foreign  assignee  two 
days  after  the  attachment  was 
issued.  The  evidence  tended  to 
sh'^w  that  the  assignors  had  been 
engaged  in  a  prosperous  business, 
and  thev  gave  no  satisfactory  or 
intelligible  explanation  of  their 
sudden  alleged  insolvency.  After 
the  assignment  was  made  defend- 
ants and  the  assignee  co-operated 
apparently  to  coerce  a  compro- 
mise, and  offered  to  "fix  it  up" 
with  a  creditor  if  he  would  con- 
sent thereto.  Held,  the  facts  justi- 
fied a  finding  that  the  assignment 
was  threatened  and  made  by  de- 
fendants, while  not  actually  insol- 
vent, to  coerce  a  favorable  com- 
promise and  thus  secure  a  benefit 
to  themselves;  at  least  there  was 
sufficient  to  give  the  court  below 
jurisdiction  to  award  the  attach- 
ment, and  its  exercise  was  not 
reviewable  here.  Id. 


8.  An  assignment  for  the  benefit  of 
creditors  contained  a  provision 
that,  "  should  it  be  necessary  and 
to  the  better  performance  of  the 
trust,"  the  assignee  shall  have 
power  **to  finish  such  work  as  is 
unfinished,"  paying  the  necessary 
charges  and  expenses  before  pay- 
ing the  debts  and  liabilities  as 
provided  for  in  the  assignment. 
In  an  action  to  set  aside  the  assign- 
ment as  fraudulent,  /leld,  that  no 
power  to  determine  as  to  the 
necessity  was  vested   in  the  as- 
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signee  by  the  instrument;  but  that 
the  power  conferred  was  con- 
ditioned upon  a  necessity  to  be 
determined  by  the  court;  that  the 
assignee  could  not  safely  exercise 
it  except  under  order  of  the  court, 
and  in  case  he  attempted  so  to 
do  might  be  restrained  at  any 
moment;  and  that,  therefore,  the 
provision  did  not  vitiate  the  as- 
signment. jBo^Ww*  V.  Butehor,    575 

4.  Under  the  provision  of  the  act 
in  relation  to  assignments  for  the 
benefit  of  creditors  (§  29,  chap 
466,  Laws  of  1877,  as  amended 
by  chap.  328,  Laws  of  1884),  which 
provides  that  in  all  assignments 
made  pursuant  to  the  act,  the 
wages  or  salaries  due  to  employes 
shall  be  preferred  before  any 
other  debt,  the  instrument  of 
assj^nment  itself  is  not  rendered 
▼ofaf  by  the  omission  to  insert 
therein  a  clause  giving  such 
preference;  the  instrument  is  to 
be  read  in  connection  with  the 
statute,  as  if  the  said  provision 
formed  part  of  it,  and  so,  the 
statutory  preference  is  impressed 
upon  the  trust  fund  in  the  hands 
of  the  assignee.  Hic/iardson  v. 
7  hurber.  606 

5.  A  statute  imposing  such  a  prefer- 
ence upon  a  voluntary  assignment 
is  not  unconstitutional;  the  legis- 
lature may  permit  it  to  be  made 
only  on  expressed  conditions,  and 
the  assignor,  by  the  act  of  making 
the  assignment,  accepts  the  con- 
ditions. Id, 


ATTACHMENT. 

The  affidavits  upon  which  an  at- 
tachment was  issued  set  forth 
the  making  of  an  agreement  by 
the  defendants  with  W.,  another 
creditor,  upon  sale  of  goods,  that 
in  case  of  insolvency  defendants 
would  make  an  assignment  pre- 
ferring W.  The  following  facts 
also  appeared  on  motion  to  vacate 
the  attachment.  A  few  days  be- 
fore the  assignment  was  made  de- 
fendants reported  that  they  were 
entirely  solvent  and  could  pay  all 
their  debts  in  full,  and  made  a 
statement  of  their  affairs  showing 
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a  large  surplus  of  assets  over 
liabilities,  soon  after  this  claiming 
they  could  not  pay  their  debts 
in  full  and  were  insolvent,  they 
proposed  to  their  creditors  a  com- 
promise, and  threatened,  unless 
their  offer  was  accepted,  to  make 
an  assignment  preferring  W.,  stat- 
ing that  then  the  other  creditors 
would  get  little  or  nothing.  The 
assignment  was  made  to  a  foreign 
assignee  two  days  after  the  attach- 
ment was  issued.  The  evidence 
tended  to  show  that  the  assignors 
had  been  engaged  in  a  prosperous 
business,  and  the^  gave  no  satis- 
factonp-  or  intelligible  explanation 
of  their  sudden  alleged  insolvency. 
After  the  assignment  was  made 
defendants  ana  the  assignee  co- 
operated apparently  to  coerce  a 
compromise,  and  offered  to  "fix 
it  up  '*  with  a  creditor  if  he  would 
consent  thereto.  Hddy  the  facts 
justified  a  finding  that  the  assign- 
ment was  threatened  and  made  by 
defendants  while  not  actually  in- 
solvent, to  coerce  a  favorable  com- 
promise and  thus  secure  a  benefit 
to  themselves  ;  at  least  there  was 
sufficient  to  give  the  court  below 
jurisdiction  to  award  the  attach- 
ment, and  its  exercise  was  not 
reviewable  here.  Nat,  Park  Bank 
V.  Whitmore.  297 


ATTORNEYS. 

The  provision  of  the  original  char- 
ter of  Long  Island  City  (chap.  719, 
Laws  of  1870),  giving  to  the  com- 
mon council  power  to  employ  and 
pay  an  attorney  is  repugnant  to 
and  was  repealed  by  the  amended 
charter  (chap.  461,  Laws  of  1871), 
and  under  the  latter  the  common 
council  is  placed  under  an  abso- 
lute disability  to  create  any  debt 
or  liability  on  the  part  of  the  city 
for  legal  services.  Lyddy  v.  L.  1. 
CUy,  218 


ATTORNEY  AND  CLIENT. 

One  U.,  being  the  owner  of  a  claim 
resting  in  open  account  against 
Z.,  who  disputed  his  liability,  en- 
tered into  a  contract  with  plain- 
tiff, an  attorney,  by  which,  among 


other  things,  it  was  agreed  that 

Slaintiff,  for  his  services  in  en- 
eavoring  to  collect  the  claim 
should,  in  case  suit  was  brought 
thereon,  have  one-third  of  whieit- 
ever  should  be  collected  or  in  any 
way  realized  thereon.  U  retained 
the  right  to  decide  upon  the  terms 
and  mode  of  settlement  and  to 
name  the  attorney,  in  case  suit  was 
brought  in  another  State.  Phiin- 
tiff  thereafter,  by  the  direction  of 
U.,  caused  suit  to  be  brought  upon 
the  claim  in  New  Jersey,  through 
an  attorney  selected  by  (J.,  and 
while  such  suit  was  pending,  the 
latter,  by  a  written  assignment, 
absolute  in  form,  made  without 
plaintiff's  assent  or  knowled^, 
transferred  his  interest  in  the  claim 
to  S.,  at  whose  request  U.,  ajfreed 
to  a  settlement  by  authorizing  S., 
to  accept  certain  bonds  in  satisfac- 
tion of  the  claim.  In  pursuance 
of  this  agreement,  U.,  directed  the 
attorneys  in  New  Jersey  to  discon- 
tinue the  suit,  and  executed  a  re- 
lease of  all  claims  against  Z.,  to 
be  delivered  to  him  upon  his  de- 
livery of  the  said  bonds;  S.  exe- 
cuted a  release  of  all  his  claims 
against  U.  and  reassignments  of 
certain  other  claims  held  by  him 
also  as  collateral,  which  were  con- 
sidered of  no  value,  to  be  delivered 
to  U.,  after  he  should  have  re- 
ceived and  forwarded  the  bonds 
to  S.  The  arrangement  was  con- 
summated, and  S.  received  the 
bonds  in  ignorance  of  any  interest 
of  plaintiff  in  the  claim.  Rdd, 
that  an  action  was  maintainable 
on  the  part  of  plaintiff  to  recover 
one-third  of  the  bonds  so  received 
by  S.,  or  the  value  thereof;  that 
the  agreement  between  plaintiff 
and  U.  constituted  an  equitable 
assignment  and  gave  plaintiff  an 
eouitable  lien  upon  the  proceeds 
of  the  settlement  to  the  extent  of 
the  one-third,  and  S.  took  subject 
to  such  interest;  that  it  was  not 
necessary  in  order  to  make  such 
assignment  or  lien  yalid,  that 
notice  thereof  should  be  given  to 
the  debtor;  and  that  the  facts  that 
U.  reserved  the  right  to  name  the 
attorney  to  bring  the  suit,  and  to 
determine  the  terms  and  mode  of 
settlement  did  not  in  any  manner 
detract  from  the  validity  of  the 
agreement   with  plaintiff   as  an 
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equitable  assignment.    Fairbanks 
v.  Sargent,  106 


BANKS  AND  BANKING. 

t.  D.  conveyed  certain  premises  to 
plaintiff  by  warranty  deed,  receiv- 
ing a  mortgage  thereon  for  part  of 
the  purchase-money.  There  were 
at  the  time  two  mortgages  on  the 

Premises,  one  owned  by  defendant, 
laintiff  paid  the  amount  of  his 
mortgage  before  due  to  defendant, 
who  then  held  it  as  collateral  se- 
curity for  obligations  of  D.,  in 
consideration  of  an  oral  agreement 
on  its  part  to  release  the  premises 
from  its  mortgage,  and  to  procure 
a  release  of  the  other  mortage. 
It  released  its  own,  but  did  not 
procure  a  release  of  the  other, 
which  was  subsequently  fore- 
closed and  the  premises  sold.  In 
an  action  to  recover  damages  for 
a  breach  of  the  agreement,  Tield, 
that  the  contract  was  not  tUtra 
vires,    McCraUh  v.  Nat,  M,  V,  Bk. 

414 

2.  A  bank  had  been  for  a  series  of 
years  annuallv  appointed  a  de- 
pository of  the  State  for  canal 
tolls,  and  had  annually  executed 
and  delivered  to  the  State  a  con- 
tract, guaranteed  by  some  of  its 
directors  in  their  individual  char- 
acter. Each  guaranty  recited  the 
designation  oi  the  bank,  and  its 
contract  to  receive  and  account 
for  the  tolls,  and  the  guarantors 
covenanted  jointly  and  severally 
that  the  bank  would  faithfully  per- 
form its  contract,  account  for  and 
pay  over  all  moneys  deposited  with 
it,  and  also  "  account  for  and  pay 
over  all  moneys  now  on  deposit 
in  said  bank,  or  due  or  to  become 
due  therefrom  to  the  people.*'  In 
an  action  upon  a  guaranty  so 
given,  held,  the  guarantors  were 
bound  for  the  continuing  security 
of  the  deposit  existing  at  the  time; 
and  so,  they  were  liable  for  the 
whole  balance  due  from  the  bank 
to  the  State  at  the  beginning  of  the 
year,  as  well  as  for  subsequent  de- 
posits.   People  V.  Lee,  441 

8.  Plaintiff  held  a  bond  and  guar- 
anty, delivered  to  it  by  the  First 


National  Bank,  to  secure  deposits, 
which  the  latter  undertook  to  re- 
pay with  five  per  cent,  interest 
At  the  request  of  plaintiff  said 
bank  executed  to  it  a  new  bond 
which  recited  that  it  was  executed 
in  consideration  of  deposits  made, 
or  that  might  be  made,  which  the 
obligor  undertook  to  repay  on 
demand,  with  interest  at  four  per 
cent.  On  the  bond  was  indorsed 
a  guaranty,  the  consideration  ex- 
pressed therein  being  the  making 
of  the  deposits  mentioned  in  the 
bond.  Four  days  after  the  receipt 
of  the  new  bond  and  guaranty  the 
others  were  surrendered.  No  de- 
posits were  made  after  the  deliveiy 
of  the  new  bond  and  guaranty,  and 
the  bank  failed  about  a  mouth 
thereafter.  In  an  action  upon  the 
^aranty,  held,  it  was  a  legitimate 
inference  from  the  circumstances 
that  the  new  bond  was  intended 
by  the  parties  as  a  substitute  for 
the  original  one,  and  the  surrender 
of  the  latter  was  a  good  consider- 
ation for  the  guaranty ;  also,  that 
it  was  immaterial  whether  the 
guarantors  knew  or  did  not  know 
that  the  surrender  of  the  old  bond 
was  in  the  contemplation  of  the 
parties  when  they  became  guarant- 
ors. Erie  Co.  Sav,  Bk.  v.  Uoit.  532 

See  Savings  Banks. 


BANKRUPTCY. 

1 .  In  an  action  to  compel  the  specific 
performance,  on  the  part  of  the 
vendee,  of  a  contract  for  the  sale 
of  lands,  plaintiff  claimed  title 
under  a  deed  from  an  assignee  in 
bankruptcy.  It  appeared  that  in 
1842  the  then  owner  of  the  land 
was  adjudged  a  bankrupt,  and  the 
official  general  assignee  in  bank- 
ruptcy became  vested  with  the 
title;  no  debts  were  proved  against 
the  estate  of  the  bankrupt  before 

I  his  discharge  and  but  one  small 
one  thereafter.  In  1844  the  as^ 
signee  advertised  and  sold  the 
land  at  auction  and  it  was  bid  off 
bv  one  R.  for  $1.  In  1866,  T 
claiming  to  have  purchased  tiie 
bid  of  R.  from  his  administratrix, 
applied  for  and  obtained  a  deed 
from   the    assignee    which    was 
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recorded  in  186ft.  No  possession 
accompanied  the  title  under  the 
assignee's  sale.  Beld,  that  the 
title  was  defective  and  defendant 
^ould  not  be  compelled  to  com- 
plete the  purchase;  that  if  there 
was  a  bindmg  contract  for  the  sale 
of  the  land  by  the  assignee  to  R. , 
the  administratrix  of  the  latter 
had  no  interest  in  the  land,  as  the 
interest  of  her  intestate  was  real 
estate  and  went  to  his  heirs;  and 
that,  therefore,  she  conveyed  no 
right  or  interest  by  her  assign- 
ment, and  the  assignee  in  bank- 
ruptcy had  no  dutliority  to  con- 
vey to  T.     PcUmer  v.  Morrison, 

182 

2.  As  to  whether  under  the  late 
bankrupt  act  a  sale  by  an  assignee 
in  bankruptcy  of  the  real  estate  of 
a  bankrupt,  made  without  an 
order  of  the  bankruptcy  court 
directing  it,  is  void  or  not,  guare. 

Id. 


BILLS,  NOTES  AND  CHECKS. 

1.  In  an  action  by  executors  or  ad- 
ministrators against  the  maker  of 
a  note  or  the  drawer  of  a  check, 
executed  for  defendant  by  his 
agent,  where  the  defense  is  pay- 
ment, the  agent  is  not  precluded 
from  testifying  on  behalf  of  his 
principal  to  personal  transactions 
and  communications  with  the 
decedent  showing  payment  by  the 
agent;  he  is  not "  interested  in  the 
event "  within  the  meaning  of  the 
Code  of  Civil  Procedure  (§  829). 
NearpoH  y.  OUman,  606 

2.  In  such  an  action  the  indorser  of 
the  paper,  not  a  party,  is  also  a 
competent  witness  for  the  defend- 
ant as  to  such  transactions  or  com- 
munications, where  it  does  not 
appear  that  he  has  been  charged  as 
indorser;  his  indorsement  simply 
does  not  make  him  even  presump- 
tively liable,  and,  until  presenta- 
tion, protest  and  notice  is  shown, 
he  does  not  stand  in  the  attitude 
of  one  interested  in  the  event.    Id. 

8.  Words  added  to  the  name  of  the 
payee  in  a  promissory  note,  show- 
u^g  that  he  is  executor  are  mere 


descriptio  peraona,  and  an  action 
may  be  maintained  thereon  by  the 
payee  in  his  individual  capacity. 
LUchfiM  V.  Flint  643 

4  Prior  and  up  to  the  death  of  a 
testator,  K.,  his  executor  was  his 
general  agent.  A  s  such  he  placed 
in  the  hands  of  an  attorney  a  claim 
for  collection.  The  attorney  was 
directed  by  the  testator  to  pay  the 
proceeds  to  K. ;  this  he  did  by 
sendinc^  a  check  for  the  avails  of 
collection  to  the  office  of  K. ,  pay- 
able to  his  order.  The  testator 
died  on  the  same  day  after  the 
delivery  of  the  check.  Two  days 
thereafter  K.  drew  the  money  on 
the  check  and  credited  it  in  his 
account  with  the  testator,  which 
prior  to  the  credit  showed  a  balance 
due  K.  The  testator  died  insol- 
vent Held,  that  the  surrogate 
properly  allowed  the  credits;  that 
when  the  check  was  delivered  K. 
could  treat  it  as  funds  in  his  hands 
to  be  applied,  so  far  as  needed,  in 
payment  of  what  the  testator  then 
owed  him,  and  when  the  money 
was  drawn  upon  the  check  the 
paj'ment  related  back  to  the  deliv- 
ery of  the  check,  and  he  drew  it 
as  payee,  not  as  executor.    In  re 


5.  Indorsements  of  payments  upon 
a  note,  made  by  the  holder  at  a 
time  when  it  was  against  his  inter- 
est to  make  them,  are  prima  fade 
evidence  of  the  payments.         Id. 


BLACKMAILING, 

To  sustain  a  conviction  under  the 
Penal  Code  (§  658),  for  sending  a 
threatening  letter,  it  is  not  essen- 
tial that  the  threat  on  its  face  be 
to  do  an  illegal  act.  An  accusation 
in  writing  of  an  act  involving 
moral  turpitute,  known  by  the 
writer  to  be  false,  accompanied 
with  a  sug^tion  that  leeal  pro- 
ceedings will  be  taken,  unless  the 
person  against  whom  it  is  made 
purchase  silence,  may  be  a  threat 
within  the  statute,  although,  in 
form,  the  accused  is  only  called 
upon  to  render  satisfaction  for 
that  which,  if  the  charge  was  true, 
would  entitle  the  accuser  to  pre- 
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cuniary  compensation.     People  v. 
Wiffhtman,  598. 


BOARD  OP  SUPERVISORS. 
See  SuPSRyzBOR& 

BONA  FIDE  HOLDER. 

1.  Where  the  owner  of  a  chose  in 
action,  after  a  transfer  for  a  good 
consideration  of  an  interest  there- 
in to  one  person,  assigns  and  trans 
fers  the  same  to  a  £>na  Jide  pur- 
chaser with  authority  to  collect, 
the  latter  is  not  entitled  to  retain 
the  whole  proceeds  of  collection. 
The  first  transferee  acquires  an 
equitable  lien  upon  the  proceeds 
of  collection  to  the  extent  of  the 
interest  transferred  to  him  ;  the 
second  transferee  takes  subject  to 
such  lien,  and  an  action  is  main- 
tainable against  him  to  enforce 
the  same.    Fairbanke  v.  JSai'gent. 

108 

2.  As  between  different  assignees 
of  a  chose  in  action,  by  express 
assignment  from  the  same  person, 
the  one  prior  in  point  of  time  will 
be  protected  although  be  has  given 
no  notice  of  such  assignment  to 
either  tbe  subsequent  assignee  or 
the  debtor.  Id. 

3.  One  U..  being  the  owner  of  a 
claim  resting  in  open  account 
against  Z.,  who  disputed  his  liabil- 
ity, entered  into  a  contract  with 
plaintiff,  an  attorney,  by  which, 
among  other  things,  it  was  agreed 
that  plaintiff,  for  his  services  in 
endeavoriDg  to  collect  the  claim 
should,  in  case  suit  was  brought 
thereon,  have  one-third  of  what- 
ever should  be  collected  or  in  any 
way  realized  thereon.  U.  retained 
the  right  to  decide  upon  the  terms 
and  mode  of  settlement  and  to 
name  the  attorney,  in  case  suit 
was  brought  in  another  State. 
Plaintiff  thereafter,  by  the  direc- 
tion of  U.,  caused  suit  to  be 
brought  upon  the  claim  in  New 
Jersey,  through  an  attorney  se- 
lected by  U.,  and  while  such  suit 
was  pending,  the  latter,  by  a  writ- 
ten assignment,  absolute  in  form, 


made  without  plaintiff's  assent  or 
knowledge,  transferred  his  inter- 
est in  the  claim  to  S.,  at  whose 
request  U.  agreed  to  a  settlement 
hy  authorizing  S  to  accept  cer- 
tain bonds  in  satisfaction  of  the 
claim.  In  pursuance  of  this  agree- 
ment U.  directed  the  attorneys  in 
New  Jersey  to  discontinue  the 
suit,  and  executed  a  release  of  all 
claims  against  Z.,  to  be  delivered 
to  him  upon  his  delivery  of  the 
said  bonds  ;  S.  executed  a  release 
of  all  his  claims  against  U.  and 
reassignments  of  certain  other 
claims  held  by  him  also  as  collat- 
eral, which  were  considered  of  no 
value,  to  be  delivered  to  U. ,  after 
he  should  have  received  and  for- 
warded the  bonds  to  S.  The  ar- 
rangement was  consummated,  and 
S.  received  the  bonds  in  ignorance 
of  any  interest  of  plaintiff  in  the 
claim.  Held,  that  an  action  was 
maintainable  on  the  part  of  plain- 
to  recover  one-third  of  the  bonds 
so  received  by  S.,  or  the  value 
thereof  ;  that  the  affreemeut  be- 
tween plaintiff  and  IJ.  constituted 
an  equitable  assignment  and  gave 
plaintiff  an  equitable  lien  upon  the 
proceeds  of  the  settlement  to  the 
extent  of  the  one-third,  and  S. 
took  subject  to  such  interest;  that 
it  was  not  necessary  in  order  to 
make  such  assignment  or  lien 
valid,  that  notice  thereof  should 
be  given  to  the  debtor  ;  and  that 
the  facta  that  U.  reserved  the 
right  to  name  the  attorney  to 
bring  the  suit,  and  to  determine 
the  terms  and  mode  of  settlement 
did  not  in  any  manner  detract 
from  the  validitjr  of  the  agreement 
with  the  plaintiff  as  an  equitable 
assignment.  Id, 

4.  The  case  of  Bn^h  v.  Lathrop  (82 
N.  Y.  535),  stands  in  full  force 
save  as  modified  by  subsequent 
decisions ;  excluding  from  the 
operation  of  the  principles  there 
laid  down  the  case  of  a  purchase 
in  good  faith  of  a  non-negotiable 
instrument  from  an  assignee  of 
the  real  owner  upon  whom  such 
owner  has  conferred,  by  his  as- 
signment, the  apparent  absolute 
ownership,  where  the  purchase 
has  been  made  in  reliance  upon 
such  apparent  ownership.         Id, 
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5.  It  Hems  that  even  if  it  could  be 
held  that  B.  received  from  U.  the 
said  bonds,  he  was  not  a  bona  fide 
holder,  as  they  were  not  acquired 
by  him  for  a  valuable  considera- 
or  in  the  ordinary  course  of  busi- 

IcL 


BONDS. 
See  Town  Bondivq. 


BURGLARY. 

1.  Where,  upon  the  trial  of  an 
indictment  for  burglary,  the 
'*  breaking,"  which  is  the  essential 
element  of  that  crime,  was  estab- 
lished by  uncontradicted  evidence. 
Held,  that  it  was  not  error  for  the 
court  to  refuse  to  charge  the  jury 
that  they  might  convict  of  mis- 
demeanor, under  the  provision  of 
the  Penal  Code  (§  605),  declaring 
a  person  guilty  of  a  misdemeanor 
who  enters  a  building  under  cir- 
cumstances, or  in  a  manner  not 
amounting  to  a  burglary,  for  the 

{mrpose  of  committmg  a  felony, 
arceny,  or  any  malicious  mis- 
chief.    People  V.  Meegan,  629 

2.  Also  held,  such  a  refusal  to  charge 
was  not  error,  where  a  modiflca 
lion  of  the  indictment  by  striking 
out  the  characteristics  of  burglary 
would  not  have  left  an  adequate 
descriptioa  of  tho  misdemeanor. 

M 


CANALa 

1  A  bank  had  been  for  a  series  of 
years  annually  appomied  a  de- 
pository of  the  State  for  canal 
tolls  and  had  annuaDy  executed 
and  delivered  to  the  State  a  con 
tract,  guaranteed  by  some  of  its 
directors  in  their  inaividual  char 
acter.  £ach  guaranty  recited  the 
designation  of  the  bank,  and  its 
contract  to  receive  and  account 
for  the  tolls,  and  the  guarantors 
covenanted  jointly  and  severally 
that  the  bank  would  faithfully 
perform  its  contract,  account  for 
and  pay  over  all  moneys  deposited 
with  It,  and  also   "account  for 


and  pay  over  all  moneys  now  on 
deposit  in  said  bank,  or  due  or  to 
become  due  therefrom  to  the  peo- 
ple. "  In  an  action  upon  a  guaranty 
so  given,  held,  the  guarantors  were 
bound  for  the  continuing  security 
of  the  deposit  existing  at  the  time; 
and  so  they  were  liable  for  the 
whole  balance  due  from  the  bank 
to  the  State  at  the  beginning  of 
the  year,  as  well  as  for  subsequent 
deposits.    People  v.  Lee.  441 

2.  Also  hM,  that  it  was  not  com- 
petent for  defendants  to  allege 
ignorance  of  the  existence,  at  the 
time  of  the  execution  of  the  guar- 
anty, of  a  debt  so  expressly  pro- 
vided for,  or  that  they  had  been 
misled  by  an  omission  of  their 
principal  to  notify  them  of  its 
existence.    Id. 

8  The  act  of  1818,  incorporating 
the  S.  L.  N.  Co.  (Chap.  144,  Laws 
of  1818),  gave  to  that  corporation 
the  right  to  use  only  so  much  of 
the  waters  of  Seneca  river,  for  the 
purposes  of  navigation  on  its  canal, 
and  forbade  its  use  by  it  for  any 
other  purpose.  SiUby  Jiffg.  Co.  v. 
State.  562 

4  The  State  having  acquired,  under 
the  act  of  1825  (Chap.  271,  Laws  of 
1825),  "the  stock  property  and 
privileges  belonging  or  appertain- 
ing to  said  company,  and  only 
that  lias  no  authority  to  use  any 
more  of  the  waters  of  said  river 
than  are  necessary  for  the  purposes 
of  navigation,  and  has  the  right  to 
use  them  only  for  that  purpose.  Id, 

5.  Upon  trial,  before  the  board  of 
claims,  of  a  claim  for  an  unlawful 
diversion  by  the  State  of  the 
waters  of  said  river,  it  appeared 
that  on  account  of  defects  in  the 
locks,  gates,  walls,  etc.,  of  said 
canal  more  water  was  diverted 
from  the  nver  than  the  suj)erin- 
tendent  of  public  works,  in  the 
exercise  of  his  discretion,  required 
for  the  use  of  the  canal  and  more 
than  was  necessary  for  navigation, 
and  that  if  said  structures  had  been 
in  a  condition  not  to  leak,  the 
claimant,  a  riparian  proprietor  and 
mill  owner  on  the  river,  would 
have  had  the  use  of  a  portion  of 
the  surplus  water  so  diverted. 
^«^,that  the  claimant  made  out  a 
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case  which  would  have  created  a 
legal  liability  as  against  an  indi- 
vidual ;  and  so,  that  under  the  act 
of  18r0  (Chap.  821,  Laws  1870),  he 
was  entitled  to  his  damages;  also, 
that  the  State  was  not  the  sole 
judge  of  the  necessity  and  of  the 
amount  to  be  taken,  but  it  was  in- 
cumbent upon  it  to  prevent  leak- 
age or  other  wastage  to  a  more 
than  fair  and  reasonable  extent ; 
and  that  a  finding  of  negligence 
on  the  part  of  any  officer  of  the 
State  was  not  necessary.  Id. 

6.  The  diversion  for  which  the 
claim  was  made  was  for  the  years 
1882,  1883  and  1884.  The  claim 
was  filed  in  August,  1884.  Ileld^ 
that  the  statute  of  limitations  was 
not  a  bar  to  the  claims  for  1883 
and  1881,  that  each  day  the  unlaw- 
ful use  wtis  continued  a  new  cause 
of  action  arose;  and  that,  as  no 
recovery  could  be  had  for  future 
damage's,  a  failure  to  file  a  claim 
within  the  time  limited  by  the 
statute,  after  the  commencement 
cf  the  unlawful  diversion,  had  no 
effect  on  the  rights  of  the  claimant 
to  recover  damages  sustained 
within  the  two  years  limited.    Id 
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Co,  (  6  N.  Y.  243),  distinguished. 
Byrne  v.  N.  T.  C.  db  11.  R.  R. 
R.  Co.  306 

Larmore  v.  C.  P.  Iron  Co.  (101  N. 
Y.  391),  distinguished.  Bi/rne  v. 
N.  r.  a  <fe  K  R.  R.  R.  Co.     366 

Branch  v.  Levy  (14  J.  &  S.  428), 
overruled.    Becker  v.  ir«?cA.     403 

Jones  V.  Fleming  (37  ITun,  227), 
reversed.     «7<?w<?s  v.  Fleming.    418 

i/t^^«  v.  (7%  ^/  Tonkers  (35  Hun, 
3  iU),  reversed.  HubbeUy.CUyof 
Tonkers.  434 

Kennedy  v.  Mayor ,  etc.  (73  N.  Y 
30.")),  distinguished.  Hubbell  v. 
ray<7/  r^7iA;er«.  439 

MacavXey  v.  Mayor,  etc.  (67  N.  Y. 
602),  distinguished,  HubheU  v. 
(7//!y<>/  r(?7iifce^r«.  4o9 

Burrows  v.  Whitaker  (71  N.  Y.  291), 
distinguished.     Cornell  v.   Clark. 

457 

Dunham  v.  TFafer^/i^Ti  (17  N.  Y.  9), 
distinguished.  Rabbins  w.  Butcher, 

578 

Cogswell  Y.  Cogswell  (2  Bdw.  Ch.  231), 
distinguished      iH  re  Kernoc/ian. 

624 

Lawrence  v.  C<?(?^  (32  Hun,  126), 
reversed     Laiorencey.  Cooke,  632 

JfMWA^z  v  Cwrfc/^  (92  N  Y.  359), 
distinguished,  //i  rtf  TVafer  Com'rs 
of  Amsterdam,  677 


CAUSE  OF  ACTION. 

1.  In  the  case  of  public  improve- 
ments, authorized  by  statute, 
which  provides  a  mode  of  com- 
pensation to  persons  injured,  that 
mode  is  exclusive  and  no  right  of 
action  exists  in  their  favor  except 
that  directed  in  the  statute; 
7ield,  that  no  right  of  action  at  law 
existed  against  the  city  of  New- 
York  to  recover  damages  incident- 
ally occasioned  to  land  by  changes 
in  the  grade  in  Eighth  avenue, 
made  under  the  act  of  1872 
(Chaj).  729,  Laws  of  1873).  Heiier 
V.  Mayor^  etc.  68 

2.  Also  ?ield,  that  an  equitable  action 
was  not  maintainable  to  vacate 
an  award  and  assessment  made 
by  said  board,  by  reason  of  alleged 
fraud  on  the  part  of  the  assessors 
in  making  it,as  the  party  aggrieved 
had  a  sufficient  remedy  at  law.    Id. 

3.  The  will  of  S.  directed  his  execu- 
tors to  sell  his  real  and  personal 
estate,  and,  after  paying  his  debts, 
funeral  expenses  and  certain  lega- 
cies, to  divide  the  balance  among 
the  defendants  herein.  The  execu- 
tors sold  and  conveyed  the  real 
estate  to  one  B.  Defendants 
thereupon  brought  an  action 
against  the  executors  and  K  to 
set  aside  the  conveyance.  The 
judgment  therein  granted  the 
relief  sought,  and  also  decided 
that  the  land  descended  to  the 
devisees,  subject  to  the  execution 
of  the  power,  as  the  time  for  the 
execution  thereof  had  expired, 
and  that  they  were  entitled  to  the 
possession  as  rightful  owners, 
freed  from  the  trusts.  In  an  action 
under  the  Code  of  Civil  Procedure 
(§  1843)  to  charge  defendants  as 
such  devisees  with  a  debt  of  the 
testator.  Held,  it  was  to  be 
assumed  that  the  provision,  above 
referred  to,  was  inserted  in  said 
judgment  at  the  request  and  by 
the  procurement  of  the  defendants 
and  when  they  took  possession 
under  the  judgment  this  estab- 
lished their  election  to  avoid  a  sale 
and  take  their  legacies  in  the  land 
itself  instead  of  the  proceeds;  that 
they  had  the  right  to  do  this,  no 
other  rights  intervening,  or  being 
prejudiced,  that  it  might  be,  while 
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this  recoDYerBion  changed  the 
legatees  to  devisees,  it  did  not 
divest  the  heirs-at-law  of  their 
legal  title,  yet  such  legal  title  was 

Surely  formal,  and  the  effect  of 
efendants'  election  was,  at  least, 
to  vest  in  them  the  equitable 
ownership  and  the  entire  beneficial 
interest,  and  therefore  the  action 
was  maintainable.  Armatrong  v. 
MeKelvey.  179 

4.  When  the  Legislature  has  con- 
ferred authonty  upon  a  board  of 
supervisors  as  to  all  incidents  and 
details,  and  the  mode  of  accom- 
plishing a  purpose,  if  the  board 
acts  within  the  scope  of  the  legis- 
lative enactment,  its  action  may 
not  be  reviewed.  Hubbard  v. 
8adi&r.  228 

5.  Where  the  defendants,  in  the  per- 
formance of  a  contract  with  the 
public  authorities  for  the  construc- 
tion of  a  highway  across  plaintiff's 
land,  the  surface  of  which  was 
above  the  grade  of  the  highway, 
not  only  removed  the  gravel  and 
other  materials  above  grade,  but, 
also,  du^  and  were  digging  pits 
in  the  highway  to  the  depth  of 
six  feet  below  grade  to  get  gravel 
with  which  to  cover  the  roadway 
on  lands  not  owned  bv  plaintiff. 
Hdd,  that  plaintiff  could  maintain 
an  action  to  restrain  the  further 
removal  of  the  gravel.  Eobert  v. 
Sadler,  229 

6.  H.,  defendant's  intestate,  exe- 
cuted to  the  executors  of  8.  two 
written  instruments,  by  each  of 
which  he  promised  to  pay  to  them 
as  such  executors  at  his  death,  if 
he  died  without  heirs,  a  sum  speci- 
fied, which  the  instrument  de- 
scribed as  a  fund  held  by  the 
executors  in  trust,  in  which  H. 
had  a  life  estate,  with  remainder 

"  over  to  his  heirs.  H.  died  leaving 
an  heir.  In  an  action  to  recover 
the  sum  specified,  heldy  that,  as 
the  condition  in  the  instrument, 
if  carried  out,  would  cause  the 
fund  to  fall  into  the  estate  of  H., 
subject  to  administration,  it  would 
result  in  an  unlawful  disposition 
of  the  money,  and  so  it  was  illegal 
and  void,  that  the  money  was 
repayable  on  the  death  of  H. ,  irre- 
spective of  the  question  whether 

SioKKLS— Vol.  LIX,        89 


he  left  heirs  or  not;  and  that 
plaintiff  was  entitled  to  recover. 
Lee  V.  ffortan.  638 

r.  Plaintiff's  complaint  alleged  his 
appointment  as  executor  of  the 
will  of  H.,  the  execution  to  him 
by  the  K.  C.  C.  R  R  Co.  of  a 
promissory  note,  a  copy  of  which 
was  set  forth  in  the  complaint, 
which  was  made  payable  to  him 
or  order,  he  being  described  as 
executor  of  H. ;  the  transfer  and 
delivery  of  the  note  to  P.,  who 
held  the  same  at  the  time  of  the 
makinff^of  an  agreement  between 
plaintiff  and  oefendant;  in  pur 
suance  of  which  agreement  plain 
tiff  transferred  and  assigned  to 
defendant  certain  stock  and  bonds 
of  the  company  and  claims  against 
it.  In  consideration  whereof  de- 
fendant, by  the  said  agreement, 
promised,  among  other  things, 
that  when  his  interest  in  the  road 
and  in  the  securities  was  closed  up 
he  would  apply  the  proceeds,  with 
the  consent  oi  the  company,  to 
the  payment  of  the  note,  provided 
F.  would  relinquish  certain  bonds 
of  the  companv.  The  complaint 
further  aUeged  that  said  agree- 
ment was  entered  into  by  plaintiff 
individually,  for  the  purpose  of 
making  certain  provision  for  the 
payment  of  the  note ;  thai  the  note 
and  the  bonds  refeiTcd  to  were 
thereafter  assigned  to  him  by  F. ; 
that  when  the  note  became  due 
payment  was  demanded  and  re- 
fused, it  was  duly  protested  and 
notice  of  nonpayment  served  upon 
plaintiff;  that  the  interest  speci- 
fied in  the  agreement  had  been 
closed  up,  and  defendant  had  re- 
ceived on  account  of  the  property, 
over  and  above  all  advances  and 
expenditures,  a  sum  more  than 
sufficient  to  pay  said  note;  that 
the  consent  of  the  company  to 
such  payment  had  been  obtained, 
and  that  a  tender  of  the  bonds  was 
made,  with  demand  of  payment, 
but  that  defendant  refused  to  pay. 
On  demurrer  to  the  complaint, 
Tield,  that  it  set  forth  a  gooa  cause 
of  action,  that  if  plaintiff  simply 
occupied  the  position  of  assignee 
from  F. .  the  promise  of  defendant 
became  available  to,  and  could 
have  been  enforced  by  P  ;  and  by 
the  transfer  of  the  note  to  plain  tiiz 
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he  acquired  that  right;  that  even 
if  this  were  Dot  so,  plaintiff, 
having  become  possessed  of  the 
note,  could  enforce  the  promise  to 
pay  it,  not  simply  as  assignee  of 
F.,  but  as  a  party  to  the  agree- 
ment.   LUchfidd  Y.  FUrU.      643. 


CERTIORARI. 

1.  Where,  the  owner  of  lands 
sold  for  taxes  presented  his  pe- 
tition to  the  comptroller,  asking 
that  the  sale  be  canceled  in  pursu- 
ance of  the  authority  conferred 
upon  the  comptroller  by  said  act, 
and  that  officer  denied  the  prayer 
of  the  petition.  HM,  that  no  right 
of  the  petitioner  was  finally  de- 
termined, nor  was  he  a  person 
aggrieved  by  the  decision,  within 
the  meaning  of  the  provisions  of 
the  Code  of  Civil  Procedure  (§§ 
2122,  2127),  regulating  the  review 
by  cerHorari  of  the  determination 
of  a  body  or  officer,  and  so,  that  he 
had  no  right  to  a  review  of  the 
determination  of  the  comptroller. 
P6opU  ex  rd,  Wright  v.  C?iapin.  369 

2.  It  seems  that  neither  the  act  of 
1873  (Chap.  120,  Laws  of  1873), 
nor  that  of  1885  (Chap.  448,  Laws 
of  1886),  give  to  the  comptroller 
any  new  power  in  this  respect; 
that  while  the  owner  may,  the  same 
as  any  other  person,  put  the  comp- 
troller in  tlie  way  to  discover  errors 
in  the  sale,  he  cannot  compel  an 
investigation,  or  if  one  is  had,  re- 
view the  comptroller's  decision  Id, 

8.  The  provision  of  the  act  of  1880 
(§  9,  chap.  269.  Laws  of  1880),  in 
reference  to  the  review  and  cor- 
rection of  assessments,  which  re- 
quires completed  and  verified 
assessment-rolls  of  a  town  to  be 
filed  with  the  town  clerk  **  on  or 
before  the  first  day  of  September  ** 
is  directory  merely,  and  when  the 
roll  is  completed  and  verified,  a 
delay  in  filing  it  docs  not  vitiate 
the  assessment.  People  ex  reL  B, 
W.  dO.  R  ROo.  V.  Haupt.    377 

4.  Wl  ire  upon  certiorari  it  appeared 
tha.  the  relator  had  fifteen  days 
after  dehvery  of  the  assessment- 


roll  to  the  town  clerk  within 
which  to  sue  out  his  writ,  hM, 
that  he  might  not  complain  as  he 
had  suffered  no  prejudice.        laL 

6.  The  object  of  the  requirement  of 
said  act  (§  9),  that  tiie  assessors 
shall  give  public  notice  of  the 
completion  of  tlie  roll  is  simply 
to  set  running  the  fifteen  days 
within  which  parties  aggrieved 
may  sue  out  a  writ  of  eerUoran 
(§  2);  an  omission  to  give  the 
notice  does  not  affect  the  validity 
of  the  assessment,  it  simply  leaves 
the  right  to  review  by  certiorari 
unlimited  as  to  time.  Id. 


CHECKB. 
See  Bills,  Notbb  and  (Checks. 
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§2616.   \  In  re  Rood, 

( In  re  KeUogg. 
%  2670.  In  re  Gilbert. 
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CODE  OP  CRIMINAL  PRO- 
CEDURE. 

>  6,  7.  People  v.  Johnson.  218 

J  373, 281,  298,  294,  295.  JPoopU 
Y.  Johnson.  213 

,  472.  People  v.  Sherha/rdt.  591 
I.  People  Y.Johnson.  213 


COMMISSIONERS  OF  EXCISE. 

The  office  of  commissioners  of  ex- 
cise is  within  the  purview  of  the 
act  *'to  center  responsibility  in 
the  municipal  government  of  the 
city  of  New  York"  (Chap.  43, 
Laws  of  1884),  and  where  an  ap- 
pointment to  that  office  was  made 
by  the  mayor  after  said  act  went 
into  effect  (January  1,1885.)  held, 
that  a  confirmation  by  the  com- 
mon council  was  not  required  to 
entitle  the  appointee  to  the  office. 
Ptople  ex  rel.  Eaughlon  v.  Andrews. 

670 


COMMON  CARRIER 

At  common  law  a  carrier  of  pas- 
sengers and  freight  is  under  no 
obligation  to  provide  depots  for 
passengers  awafting  transportation 
or  warehouses  for  freight.  People 
V.  jr.  r,  L.  Ki&W.B.  R  Co.  58 


COMPTROLLER 

1.  The  sufficiency  of  the  evidence 
upon  which  is  based  a  decision  of 
the  State  comptroller  as  to  who  is 
entitled  to  the  purchase-money 
paid  upon  an  invalid  sale  of  land 
for  taxes,  which  he  is  required  to 
refund  out  of  the  state  treasury 
(g§  80,  83,  85,  chap.  427,  Laws  of 
ISife),  may  not  be  reviewed  by 
mandamiis;  nor  can  the  decision, 
even  if  wrong,  be  so  rectified. 
People  eso  reL  JmUard  v.  Ohapin.  96 

2.  The  mere  record  of  a  deed  from 
the  purchaser  at  an  invalid  tax 
sale,  is  not  notice  to  the  comp- 
troller of  the  right  of  the  grantee 
to  have  the  purchase-money  re- 
funded to  him  Id. 


3.  The  provision  of  the  act  of  1885, 
"in  relation  to  the  collection  of 
taxes  on  lands  of  non-residents " 
(§  83.  chap.  427,  Laws  of  1855), 
which  authorzes  the  State  comp- 
troller when  he  shall  discover  that 
a  sale  of  land  for  taxes  was  in- 
valid or  ineffectual  to  give  title  to 
the  lands  s^ld,  to  cance}  the  sale 
and  refund  the  purchase-money, 
was  intended  to  relieve  the  pur- 
chaser from  the  consequences  of  a 
defective  tax  title.  The  owner 
of  the  land  is  not  properly  a  party 
to  the  proceedings,  nor  is  he  per- 
mitted in  this  way  to  test  the 
validity  of  the  sale.  People  ex  rel. 
J^rightY.  Ohapin.  369 

4.  Where,  therefore,  the  owner  of 
lands  sold  for  taxes  presented  his 
petition  to  the  comptroller,  asking 
that  the  sale  be  canceled  in  pur- 
suance of  the  authority  conferred 
upon  the  comptroller  by  said  act, 
and  that  officer  denied  the  prayer 
of  the  petition.  Held,  that  no 
right  of  the  petitioner  was  finally 
determined,  nor  was  he  a  person 
aggrieved  by  the  decision,  within 
the  meaning  of  the  provisions  of 
the  Code  of  Civil  Procedure  (§§ 
2122,  8127),  regulating  the  review 
by  eerCiorari  of  the  **  determina- 
tion of  a  body  or  officer; "  and  so 
that  he  had  no  right  to  a  review 
of  the  determination  of  the  comp- 
troller. Id. 

5.  It  seems  that  neither  the  act  of 
1873  (Chap.  120,  Laws  of  1878), 
nor  that  of  1885  (Chap.  448,  Laws 
of  1885),  give  to  the  comptroller 
any  new  power  in  this  respect ; 
that  while  the  owner  may,  the 
same  as  any  other  person,  put  the 
comptroller  in  the  way  to  discover 
errors  in  the  sale,  he  cannot  com- 
pel an  investigation,  or  if  one  is 
had,  review  the  comptrdUer's  de- 
cision. Id. 

6.  Where  the  comptroller  has  in  his 
hands  unpaid  reported  taxes  for  a 
number  of  years  upon  a  piece  of 
land,  some  of  which  are  legal  and 
some  invalid,  he  may  not  enforce 
the  payment  of  the  illegal  taxes 
by  taking  proceedings  to  collect 
the  legal  ones  ;  he  cannot  compel 
the  owner  of  the  land  in  order  to 
regain  possession  of  his  property 
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to  pay  a  sum  of  money  which  the 
8tate  has  no  right  to  demand. 
People  V.  Hagadom,  516 

7.  A  sale,  therefore,  of  the  land  for 
the  taxes  of  several  years,  one  or 
more  of  which  is  illegal  and  void, 
is  an  excess  of  jurisdiction  and 
void.  Id. 

8.  Also,  M{2,where  the  State  claimed 
title  to  lumber  cut  from  land  bid 
in  for  it  at  such  sale,  that  proof  of 
the  comptroller's  deed,  having  as 
against  the  Stale  shown  that  •it 
had  once  parted  with  its  original 
property  therein,  and  assumed  to 
sell  the  land  as  that  of  a  citizen 
for  taxes,  it  was  precluded  from 
claiming  that  its  ori^nal  proprie- 
torship still  remained.  Id, 


CONSIDERATION. 

1.  An  executory  covenant,  support- 
ed only  bv  a  meritorious,  as  distin- 
guished from  a  valuable  or  pecu- 
niary consideration,  cannot  be 
enforced  either  at  law  or  in  equity. 


In  re  WiUmr  v.  Warren, 


19 


S»  Where  a  contract  of  guaranty  is 
entered  into  concurrently  with  the 
principal  obligation,  a  considera- 
tion which  supports  the  latter  sup- 
ports the  former;  and  the  consid- 
eration need  not  be  expressed  in 
the  guaranty,  but  may  be  shown 
hy  parol.  £hie  Co,  Stjgs,  Bk,  v. 
Gait,  532 


CONSTITUTION. 

The  smallness  of  the  value  of  the 
fee  in  a  highway  does  not  justify 
a  seizure  of  the  fee  without  due 
and  lawful  authority  or  its  destruc- 
tion by  indirect  rulings.  Roberta 
V.  Sadlor,  2'^ 


CONSTITUTIONAL  LAW. 

1,  The  provisions  of  the  Code  of 
Criminal  Procedure,  allowing  an 
amendment  of  an  indictment  as  to 
the  name  of  a  person  (§§  6,  7,  275, 
281,  298,  294,  295),  are  not  viola- 


tive of  the  provision  of  the  State 
Constitution  (art  1,  §  6),  declar 
ing  that  '*  no  person  shall  be  held 
to  answer  for  a  capital  or  other 
wise  infamous  crime  •  •  » 
unless  upon  presentment  or  indict- 
ment of  a  grand  jury."  Beople  v 
Johnson,  218 

2.  The  necessity  of  an  order  of  the 
Court  of  Common  Fleas  of  the 
city  of  New  York,  allowing  an 
appeal  to  this  court  as  required  by 
the  Code  of  Civil  Procedure 
(§  190),  was  not  dispensed  with  by 
the  act  of  1886  (chap.  418,  Laws 
of  1886),  in  reference  to  appeals 
from  judgments  of  the  Gkneml 
Term  of  the  Citv  Court;  as  the 
main  object  of  the  act,  which  is 
to  dispense  with  appeals  from 
such  judgments  to  the  Court  of 
Common  r leas,  has  failed  because 
unconstitutional,  and  as  all  the 
provisions  are  connected,  beinj^ 
part  of  a  single  scheme,  the  inci- 
dental provision  must  fail  also 
Jonee  v.  Jones,  234 

8.  A  tax,  such  as  is  provided  for  by 
the  act  of  1885  ((Jhap.  488,  Laws 
of  1885),  "  to  tax  gifts,  legacies 
and  collateral  inheritances  in  cer- 
tain cases,"  may  be  constitution- 
ally imposed.    In  re  McPherson. 


4.  Said  act  is  not  violative  of  the 
provision  of  the  State  Constitu- 
tion (Art.  8,  §  20),  which  provides 
that  every  law  imposing  a  tax 
"  shall  distinctly  state  the  tax  and 
the  object  to  which  it  is  to  be  ap- 
plied. Said  provision  was  in- 
tended to  apply  to  the  annual 
recurring  taxes  known  at  the  time 
of  the  adoption  of  the  Constitu- 
tution  and  imposed  generally  on 
the  entire  property  of  the  State  . 
it  does  not  apply  to  a  special  tAx 
like  that  provided  for  in  said  act 

U, 

5.  The  said  act  provides  sufficiently 
for  a  notice  and  hearing,  or  oppor- 
tunity to  be  heard,  and  so  does 
not  invade  the  constitutional  right 
to  * '  due  process  of  law."  (Art  1, 
§  6.)  Id, 

6.  The  said  act  confers  no  powers 
upon  Surrogates'Courts  prohibited 
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by  the  Constitution  ;  the  impo- 
sition and  collection  of  the  tax, 
as  provided  in  the  act,  is  simply 
an  incident  in  the  settlement  of 
the  estate  of  a  deceased  person, 
and  is  not  so  foreign  to  the  juris- 
diction generally  exercised  by  said 
courts  as  to  make  the  act  obnoxi- 
ous to  any  constitutional  objec- 
tion. Id, 

7.  The  fact  that  the  act  may  not  have 
operation  as  intended  by  the  Legis- 
lature in  some  cases  does  not  anect 
its  validity  in  the  cases  where  it 
mav  operate  without  difficulty  or 
embarrassment.  Id, 

8,  The  provision  of  the  act  in  rela- 
tion to  assignments  for  the  benefit 
of  creditors  (§  2ld,  chap.  466,  Laws 
of  1877,  as  amended  by  chap.  828, 
Laws  of  1884),  which  provides 
that  in  all  assignments  made  pur- 
suant to  the  act.  the  wages  or 
salaries  due  to  employes  shall  be 
preferred  before  any  other  debt, 
is  constitutional ;  the  Legislature 
may  permit  such  an  assignment  to 
be  made  only  on  expressed  condi- 
tions, and  the  assignor,  by  the  act 
of  making  the  assignment,  accepts 
the  conditions.  Bichardaon  v. 
Thurber,  606 


CONTRACTS. 

1.  When  the  terms  and  language  of 
a  contract  are  ascertained,  in  the 
absence  of  technical  phrases,  or  of 
terms,  the  meaning  of  which  is 
obscure,  or  of  lalent  ambiguities, 
rendering  the  subject-matter  of  the 
contract  uncertain  and  doubtful, 
the  office  of  interpreting  its  mean- 
ing belongs  to  the  court.  Brady 
Y,  Oasndy,  147 


8.  To  render  parol  evidence  com- 
petent, in  case  of  a  written  con- 
tract, it  is  not  enouffh  that  there 
were  circumstances  known  to  one 
of  the  parties  which  might  have 
influenced  him  in  making  the  con- 
tract which  were  not  known  to  the 
other  party;  to  create  an  ambi- 
guity that  opens  the  contract  to 
parol  explanation,  it  must  be  es 
tablished  by  proof  of  circum- 
stances known  to  all  of  the  parties. 

Id. 


8.  A  person  can  contract  with 
a  municipal  corporation  only 
through  its  authorized  a^nts,  and 
is  chargeable  with  notice  of  the 
limitations  upon  their  official 
authority  imposed  by  general  laws. 
Zyddy  v.  L,  I.  City,  218 

4.  D.  conveyed  certain  premises  to 
plaintiff  by  warranty  deed,  receiv- 
mg  a  mortgage  thereon  for  part 
of  the  purchase-money.  There 
were  at  the  time  two  mortgages 
on  the  premises,  one  owned  oy 
defendant.  Plaintiff  paid  the 
amount  of  his  mortgage  before  due 
to  defendant,  who  then  held  it  as 
collateral  security  for  obligations 
of  D. ,  in  consideration  of  an  oral 
agreement  on  its  part  to  release 
the  premises  from  its  mortgage 
and  to  procure  a  release  of  tne 
other  mortgage.  It  released  its 
own,  but  did  not  procure  a  release 
of  the  other,,  which  was  subse- 
quently foreclosed  and  the  prem- 
ises sold.  In  an  action  to  recover 
damages  for  a  breach  of  axe- 
men t,  hMf  that  it  was  not  within 
the  statute  of  frauds,  as  the  under- 
taking of  defendant  was  original, 
not  collateral,  nor  was  it  a  contract 
for  the  sale  of  lands  or  an  interest 
therein ;  also  that  the  contract  was 
not  ultra  vires,  McCraOh  v.  Nat, 
M,  Vol,  Bank,  414 

5.  In  an  action  to  recover  dower  it 
appeared  that  plaintiff,  during  the 
lifetime  of  her  husband,  who  had 
been  declared  a  lunatic,  and  a 
committee  of  his  estate  appointed, 
entered  into  a  contract  with  the 
committee  and  the  children  of  her 
husband,  and  executed  to  them  a 
deed,  by  which,  m  consideration 
of  the  receipt  by  her  of  about  one- 
third  of  her  husband's  property, 
she  released  all  interest  m  his  es- 
tate, including  "her  inchoate  right 
of  dower  (if  any  exists),  of,  in  and 
to  any  and  all  real  estate  "  of  her 
husban(l,and  also  covenanted  at  any 
time,  on  demand,  to  execute  all  fu- 
ture necessary  deeds,  releases  or 
transfers, to  carry  out  the  intention 
of  the  parties,**  namely, the  full  and 
perfect  release  "  of  her"  inchoate 
and  other  rights  in  the  property" 
of  her  husband,  which  she  had  or 
might  have  at  the  time  of  the 
death;  and  she  also  covenanted 
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not  to  make  any  claim  therefor  on 
the  death  of  her  husband.  Eddy 
that  plaintiff  was  not  entitled  to 
dower;  that  there  was  under  the 
agreement  and  within  the  meaning 
of  the  Revised  Statutes  (1 R  S.  741, 
§§  12,  18,  14),  a  pecuniary  provi- 
sion made  in  lieu  of  dower ;  and,  as 
plaintiff  had  retained  that  provi- 
sion and  never  offered  to  return  it, 
she  must  be  deemed  to  have  elect- 
ed to  keep  it  in  lieu  of  dower. 
Jones  V.  MemCfig,  418 

6.  Also  A^,  that  while  the  agreement 
and  deed  did  not  operate  as  a  pre- 
sent release  of  her  inchoate  right 
of  dower,  as  under  the  agreement, 
she  received  a  separate  estate,  it 
was  obligatory  upon  her,  and  she 
was  bound  to  release  her  dower; 
that  it  was  immaterial  that  de- 
fendants did  not  then  own  the  land 
in  which  dower  is  claimed;  that 
they  were  competent  to  make  a 
contract  for  the  benefit  of  the  land 
when  their  interest  should  come 
into  existence.  Id. 

7.  While  the  delivery  of  personal 
property  to  the  vendee  under  an 
executory  contract  of  sale  is  an 
important  and  controlling  fact  on 
the  question  as  to  change  of  title, 
it  is  not  conclusive;  if  the  delivery 
is  simply  to  meet  some  term  of  the 
contract  not  inconsistent  with  the 
retention  of  title  by  the  vendor,  it 
will  not  pass  the  title  contrary  to 
the  intention.     ConuiU  v.  Cta/rk. 

451 

8.  Bo  where  anything  remains  to  be 
done  to  ascertain  and  identify  the 
subject  of  sale  the  title  does  not 
pass.  Id, 

9.  A  railroad  corporation  entered 
into  a  contract  with  M.,  by  which 
the  latter  agreed  to  deliver  to  the 
former,  at  certain  specified  points 
on  the  company's  lands,  twenty 
thousand  ties,  at  fifty-five  cents 
each  for  first-class  ties,  and  thirty- 
five  cents  "for  what  shall  be  ad- 
judged second-class  ties,"  to  be 
mspected  and  counted  by  a  person 
named.  The  oompany  agreed  to 
advance  fifteen  cents  apiece  for 
ties  as  they  were  delivered,  **the 
remainder  to  be  paid  on  or  about 
the  time  the  ties  are  taken  and 


used."  M.  delivered  a  quantity 
of  ties,  which  were  counted,  and 
the  company  paid  the  advance 
agreed  upon.  The  ties  were  never 
inspected  or  divided  into  classes. 
The  company  became  insolvent, 
and  its  property  and  franchises 
were  sola  on  foreclosure.  In  an 
action  wherein  the  question  was 
as  to  the  title  to  the  ties,  hM^  that 
the  title  did  not  pass  to  the  com- 
pany by  the  delivery;  that  it  was 
not  bound  to  take  ail  the  ties,  but 
only  such  as  should  be  adjudged 
first  and  second-class,  the  :nspec- 
tor  having  power  to  reject  unmer- 
chantable ties,  and  so,  it  could  not 
be  known  until  inspection  and 
separation  were  made  what  part 
of  the  ties  were  to  be  taken.     Id, 

10.  H.,  defendant's  Intestate,  execu- 
ted to  the  executors  of  S.  two 
written  instruments,  by  each  of 
which  he  promised  to  pay  to  them 
as  such  executors  at  his  death,  if 
he  died  without  heirs,  a  sum  speci- 
fied, which  the  instrument  de- 
scribed as  a  fund  held  by  the 
executors  in  trust,  in  which  H. 
had  a  life  estate,  with  remainder 
over  to  hii  heirs.  H.  died  leaving 
an  heir.  In  an  action  to  recover 
the  sum  specified,  hdd,  that,  as 
the  condition  in  the  instrument, 
if  carried  out,  would  cause  the 
fund  to  fall  into  the  estate  of  H., 
subject  to  administration,  it  would 
result  in  an  unlawful  disposition 
of  the  money,  and  so  it  was  illegal 
and  void;  that  the  money  was  re- 
payable on  the  death  of  H.,  irre- 
spective of  the  question  whether 
he    left   heirs  or  not;   and  that 

Slaintiff  was  entitled  to  recover. 
\ee  V.  HorUm.  588 

11.  Plaintiff's  complaint  alleged  his 
appointment  as  executor  of  the 
will  of  H.,  the  execution  to  him 
by  the  K.  C.  C.  R  R  Co.  of  a  prom- 
issory note,  a  copy  of  which  was 
set  forth  in  the  complaint,  which 
was  made  payable  to  him  or  order, 
he  being  described  as  executor  of 
H. ;  the  transfer  and  delivery  of 
the  note  to  F.,  who  held  the  same 
at  the  time  of  the  making  of  an 
agreement  between  plaintiff  and 
defendant;  in  pursuance  of  which 
agreement  plaintiff  transferred 
and  assigned  to  defendant  certain 


INDEX 


711 


Stock  and  bonds  of  the  company 
and  claims  against  it.  In  con- 
sideration whereof  defendant,  bv 
the  said  agreement,  promised, 
among  other  things,  that  when 
his  interest  in  the  road  and  in  the 
securities  was  closed  up  he  would 
apply  the  proceeds,  with  the  con- 
sent of  the  company,  to  the  pay- 
ment of  the  note,  provided  F. 
would  relinquish  certain  bonds  of 
the  company.  The  complaint 
further  alleged  that  said  agree- 
ment was  entered  into  by  plaintiff 
individually,  for  the  purpose  of 
making  certain  provision  for  the 
payment  of  the  note;  that  the 
note  and  the  bonds  referred  to 
were  thereafter  assigned  to  him 
by  F. ;  that  when  the  note  became 
due  payment  was  demanded  and 
refused,  it  was  duly  protested 
and  notice  of  nonpayment  served 
upon  plaintiff;  that  the  interest 
specified  in  the  agreement  had 
been  closed  up,  and  defendant 
had  received  on  account  of  the 
property,  over  and  above  all  ad- 
vances and  expenditures,  a  sum 
more  than  sufficient  to  pay  said 
note;  that  the  consent  of  the 
company  to  such  payment  had 
been  obtained,  and  thiat  a  tender 
of  the  bonds  was  made,  with 
demand  of  payment,  but  that  de- 
fendant refused  to  pay.  On  de- 
murrer to  the  complaint;  hdd, 
that  it  set  forth  a  good  cause  of 
action;  that  if  plamtiff  simply 
occupied  the  position  of  assignee 
from  F.,  the  promise  of  defend- 
ant became  available  to,  and  could 
have  been  enforced  by  F. ;  and  by 
the  transfer  of  the  note  to  plaintiff 
he  acquired  that  right;  that  even 
if  this  were  not  so,  plaintiff,  having 
become  possessed  of  the  note, 
could  enforce  the  promise  to  pay 
it,  not  simply  as  assignee  of  F., 
but  as  a  party  to  the  agreement 
LUchfldd  V.  Flint  548 

12.  Where  goods  were  delivered 
under  a  contract  by  which  the 
purchaser  agreed  to  pay  the 
'*  ruling  market  rates,"  and  it 
appeared  there  were  two  market 
rates,  one  for  goods  of  the  kind 
bought  of  importers  and  another 
for  them  as  sold  by  jobbers,  hdd, 
it  ,was  competent  to  give  in  evi- 
dence  the    conversation    of   the 


parties  and  the  surrounding  cir- 
cumstances for  the  purpose  of 
showing  which  of  the  two  was 
intended  by  the  parties.  Man- 
efiester  Paper  Co.  v.  Moore,       680 

See  COVBHANT. 

Guaranty. 


CORPORATIONS. 

1.  Where  it  is  sought  to  take  the 
property  of  an  individual  under 
powers  panted  by  statute  to  a 
corporation,  to  be  formed  in  a  par- 
ticular manner  therein  directed, 
the  constitutional  protection  of 
the  rights  of  private  property  re- 
quires that  the  powers  granted  be 
strictly  pursued,  and  all  the  pre- 
scribed conditions  performed.  In 
re  iT.  T,  Cable  Co,  v.  Mayor,  etc.  1 

3.  It  seems  where  the  power  is  con- 
ferred upon  a  corporation  duly 
formed,  it  will  not  be  defeatea 
simply  because  the  corporation 
has  done  or  omitted  some  act 
which  may  be  a  cause  of  for- 
feiture of  its  rights  and  fran- 
chises, as  it  rests  with  the  State 
to  determine  whether  such  for- 
feiture will  be  enforced.  Id, 

8.  While  the  courts  may,  by  man- 
damus, act  in  certain  cases  af- 
fecting corporate  matters,  they 
can  only  do  so  where  the  duty 
concerned,  and  thus  attempted  to 
be  enforced,  is  specific  and  plainly 
imposed  upon  the  corporation. 
Bfople  V.  Jy,  T,  L.  E.  &  W,  R.  R. 
Co,  58 

4.  Under  the  act  of  1857  (Chap.  456, 
Laws  of  1857),  in  reference  to  the 
assessment  of  taxes  on  corpora- 
tions, the  capital  stock  of  a  cor- 
poration, less  tlie  part  thereof 
owned  bv  the  State  or  by  liter- 
ary or  charitable  institutions,  or 
exempted  from  taxation  by  the 
Revised  Statutes  (1  R.  8.  388,  § 
4),  is  to  be  assessed  at  its  actual 
value,  whether  more  or  less  than 
its  nominal  amount,  deducting, 
however,  therefrom  the  assessed 
value  of  its  real  estate  and  shares 
owned  by  it  in  other  taxable  cor- 
porations, and,  also,  from  its  suT- 
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plus  or  reserved  fund,  if  any,  an 
amount  not  exceeding  ten  per 
cent  of  its  capital.  I^ople  ex  rel, 
Panama  RB,  Ch,Y.  Comers  Taxes, 

240 

6.  Where  a  corporation,  liable  to 
taxation  under  said  act,  has  real 
estate  in  another  State  or  country, 
the  provision  directing  a  deduc- 
tion of  the  assessed  value  of  such 
real  estate  requires  that  the  deduc- 
tion shall  be  measured  by  its  ac- 
tual value,  and,  in  the  absence  of 
other  and  better  evidence,  the 
price  paid  for  the  real  estate  mav 
be  taKen  as  representing  such 
value.  IcL 

6.  It  is  incumbent  upon  a  corpora- 
tion,  before  it  is  entitled  to  call 
upon  the  court  to  correct  an  assess- 
ment by  increasing  the  sum  to  be 
deducted  for  the  value  of  its  real 
estate,  to  give  evidence  and  furnish 
data^  showing  that  the  actual  value 
exceSeds  the  sum  fixed  by  the 
assessors.  It  is  not  enough  that 
the  evidence  raises  a  doubt  or 
permits  a  coniecture  that  injus- 
tice may  have  been  done.  Id. 

7.  The  franchise  of  a  corporation  is 
not,  within  the  tax  laws,  to  be 
reckoned  as  realty.  (1  R  8.  887, 
§§  1,  2)  Id. 

8.  It  Menu  that  corporate  franchises 
are  not,  on  general  principles,  to 
be  considered  as  real  property.  Id. 

9.  The  commissioners  of  taxes  of 
the  city  and  county  of  New  York, 
in  assessing  the  capital  stock  of 
relator,  a  domestic  corporation, 
operating  a  railroad  across  the 
Isthmus  «of  Panama  under  its 
charter  and  a  grant  of  an  exclusive 
right  to  construct  and  operate 
such  a  road,  fixed  the  value  of  its 
real  estate  on  the  Isthmus  at  the 
amount  paid  out  by  it  therefor, 
and  in  the  construction  of  its 
road.  The  relator  proved  its  net 
income  for  three  years,  including 
the  one  for  which  the  assessment 
was  made,  and  showed  that  the 
average  income  of  those  years 
capitiuized,  would  produce  a  sum 
much  larger  than  the  value  as  so 
fixed  by  the  commissioners.  The 
relator  claimed,  that  by  deducting 


from  this  sum  the  actual  value  of 
its  personalty,  the  residue  repre- 
sented the  value  of  its  real  estate. 
Held,  untenable ;  that  the  value 
of  the  franchises  of  the  corpora- 
tion was  A&  important  dement 
in  determining  the  value  of  its 
road  as  a  whole,  or  of  its  capita] 
stock  ;  that  as  the  income  of  the 
relator  is  derived  not  only  from 
the  use  of  the  real  and  personal 
property,  but,  also,  from  its  fran- 
chises, it  is  impossible  to  ascertain, 
from  proof  of  the  income  alone, 
the  value  of  either  element  enter- 
ing into  the  aggregate  value  of  the 
corporate  property ;  and  therefore 
the  evidence  afforded  no  legal 
basis  upon  which  the  court  could 
change  or  reduce  the  assessment. 

Id. 

See  Insurancb  (Life). 

MANTTF'lNa  CORPORA.TIONa. 

Municipal  CoRPORATioNa. 
Rajlboad  Cobporation& 


COSTS. 

1.  The  right  of  the  court,  under 
the  Code  of  Civil  Procedure  (§ 
1836).  to  allow  costs  to  the  plain- 
tiff, in  an  action  against  execu- 
tors or  administrators  upon  a  claim 
against  the  estate,  where  they  have 
refused  to  pay  the  claim,  or  any 
part  of  it,  is  not  affected  by  the 
fact  that  the  amount  claimed  in 
the  account  presented  was  larger 
than  the  amount  claimed  in  the 
complaint,  or  that  the  latter  claim 
was  larger  than  the  recovery. 
Carter  y.  Beekwiih,  236 


3.  Where  it  appears  that,  upon  pre- 
sentation of  the  claim,  the  defend- 
ants not  only  refused  to  pay,  but 
also  to  refer  it,  to  entitle  plain- 
tiff to  costs,  it  is  not  essential  to 
show  that,  after  the  refusal,  he 
made  an  offer  of  reference  before 
the  commencement  of  the  action. 

Id. 


3.  The  words  "  with  costs  "  in  an 
order  of  affirmance  or  reversal  in 
this  court,  in  a  case  where  the 
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allowance  of  costs  is  discretionarv, 
mean  costs  in  this  court  only.  In 
re  Water  Oam'rs  Amst&rdam.    677 

When  motion  for  retaaxUion 

<ifeo9U  toas  ffranted,  tnth  cKreetions  to 
me  dark  to  pay  in  addition  a  trial  fee 
and  $10  additional,  because  trial  occu- 
pied more  than  twenty  days,  and  the 
papers  on  which  motion  was  made 
were  not  included  in  return,  but  instead 
a  mere  memorandum  containing  an 
extract  from  judgment  and  the  costs 
€u  taxed,  wUh  stiptdcOion  of  (h^  at- 
torneys that  it  was  assented  to'^as  and 
for  papers  on  appeal,**  held,  that  noth- 
ing appeared  to  make  the  appeOanCs 
objection  intelligible. 

See  OreshiiU  v.  MuUin.  660 


COUNTER-CLAIM. 

The  allowance  as  an  equitable  offset, 
to  reduce  a  demand  in  suit  of  an 
item,  which  cannot  be  allowed  as 
a  legal  offset  or  counter-claim,  is 
only  proper  where  the  equity  in- 
vokea  is  entirely  clear  and  certain, 
where  other  remedies  are  im- 
possible, and  where  the  demand 
allowed  is  put  beyond  reasonable 
doubt     Armstrong  v.  McKelvey. 

179 


COUNTY  Of  KINGS 

ons   of 
by  deft 


of   towns 
caused 


for 
^eetive 


LiaMUty 

alleged  irijuries 
highways. 

See  Monk  v.  Town  of  K  U.      653 


COURTa 

See  Court  of  Afpbals. 

Court  of  Comhoh  Plbas  (Nkw 

York  City.) 
General  Term. 
Surrogate's  Court. 


COURT  OF  APPEALS. 

.  This  court  has  no  jurisdiction  to 
compel  an  appellant  to  attach  to 
the  return  copies  of  documents 
which  were  not  part  of  the  record 

SioKELs  —Vol.  UX.      90 


in   the   court  below. 
Oromwell. 


States  Y. 
664 


2.  If  the  documents  should  for  any 
reason  be  made  part  of  the  record 
a  motion  for  that  purpose  should 
be  made  in  the  court  below.     Id, 


COURT  OP  COMMON  PLEAS 
(New  York  Cnr.) 

The  necessi^  of  an  order  of  the 
Court  of  Common  Pleas  of  the 
city  of  New  York,  allowing  an 
appeal  to  this  court  as  required  by 
the  Code  of  Civil  Ptocedure 
(§  190),  was  not  dispensed  with  by 
the  act  of  1886  (chap.  418,  Laws 
of  1886),  in  reference  to  appeals 
from  judgments  of  the  General 
Term  of  the  City  Court ;  as  the 
main  object,  of  the  act,  which  is 
to  dispense  with  appeals  from  such 
judgments  to  the  Court  of  Com- 
mon Pleas,  has  failed  because  un- 
constitutional, and  as  all  the  pro- 
Yisions  are  connected,  bein^  parts 
of  a  single  scheme,  the  incidental 

5 revision  must  fail  also.    Jones  v. 
ones.  284 


COVENANT. 

1.  A  grantee,  who  by  his  deed  has 
assumed  and  agreed  to  pay  a 
mortgage  on  the  premises,  cannot 
while  holding  possession  avoid  the 
obligation  of  his  covenant  on  the 
ground  that  the  deed  is  invalid. 
Uifford  V.  Father  Matthew  T,  A.  B. 
Soc.  189 

2.  An  executory  covenant,  supported 
only  by  a  meritorious,  as  distin- 
gulshea  from  a  valuable  or  pecu- 
niary consideration,  cannot  be 
enforced  either  at  law  or  equitv. 
In  re  Wilbur  v.  Warren.  192 

8.  One  who  purchases  land,  subject 
to  a  mortgage,  makes  the  land 
thereby  the  primary  fund  for  the 
pavment  of  the  mortgage  debt,and 
this  is  so,  although  the  deed  con- 
tains a  covenant  on  the  part  of  the 
grantee  to  pay  the  mortgage  debt. 
The  covenant  is  to  indemnify  the 
grantor  against  the  contingency 
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that  the  land  may  not  bring  enough 
to  pay  such  debt.  la, 

4.  W.  purchased  certain  real  estate, 
subject  to  a  mortgage  thereon, 
which  by  his  deed  he  assumed  and 
agreed  to  pay.  He  conveyed  the 
land  to  his  daughter  by  deed  con- 
taining full  covenants,  in  which 
no  reference  was  made  to  the 
mortgage.  The  only  consideration 
for  the  deed  was  natural  love  and 
affection.  W.,  after  the  convey- 
ance, paid  part  of  the  mortgage. 
The  daughter,  after  his  death, 
paid  interest  on  the  balance  and 
for  the  amount  so  paid  presented 
a  claim  against  his  estate.  Beld, 
that  the  land  was  the  primary 
fund  for  the  payment  of  the  mort- 
gage, and  the  daughter  took  it 
subject  to  that  burden  ;  that  the 
covenants  in  the  deed  were  invalid 
and  W.  incurred  no  obligation, 
legal  or  equitable,  to  pav  the  mort 
gage  in  exoneration  of  the  land; 
and  that,  therefore,  the  claim  was 
improperly  allowed.  Id, 


CREDITOR'S  SUIT. 

1.  Where,  in  an  action  by  judgment* 
creditors  to  set  aside  a  conveyance 
by  a  husband  through  a  third  per- 
son to  his  wife,  on  the  ground  that 
the  same  was  fraudulent  as  against 
creditors,  it  appeared  that  the  con- 
veyance was  for  a  good  considera- 
tion, and  there  was  no  proof  of 
fraudulent  intent  or  of  facts  from 
which  fraudulent  intent  could  be 
inferred.  Held,  that  a  refusal  to 
nonsuit  was  error,  although  as 
against  creditors  the  conveyance 
might  have  been  converted  into 
a  mortgage;  that  such  relief  could 
only  be  given  upon  proper  evi- 
dence in  an  action  where  it  was 
consistent  with  the  case  made  by 
the  complaint  and  embraced 
within  the  issues.  Truesdelly. 
JSarlea.  164 

2.  The  fact  that  previous  to  such  a 
conveyance  credit  has  been  given 
to  the  husband,  and  that  the  cred- 
itor was  not  informed  of  the  con- 
veyance when  a  subsequent  credit 
was  given  is  no  evidence  of  fraud- 
ulent intent  i^. 


CRIMINAL  TRIAL. 


1.  Where  an  indictment  under  the 
Penal  Code  (g  284)  for  seduction 
under  promise  of  marriage,  is 
defective  in  not  eivinf  the  correct 
surname  of  the  f emafo,  the  court, 
on  trial,  has  power  to  cure  the 
defect  by  directing  an  amendment 
Psople  T.  Johmim,  21S 

2.  The  provisions  of  the  Code  of 
Criminal  Procedure,allowing  such 
an  amendment  (§g  6,  7,  275,  281, 
298,  294,  295)>  cu-e  not  violative  of 
the  provision  of  the  State  Consti- 
tution (art  1,  I  6),  declaring  that 
' '  no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous 
crime  ♦  *  *  unless  mx>n  pre- 
sentment or  indictment  of  a  grand 
Jury."  Id. 

8.  An  abstract  opinion  of  the  court 
in  its  charge  on  the  trial  of  a 
criminal  action,  not  ba&ed  on  any 
evidence  in  the  case,  even  if  tech- 
nically erroneous,  is  no  eround  for 
reversal  on  appeal.  (  Coaeof  Crim- 
Pro.,  §  642.)  Id. 

4.  Upon  the  trial  of  an  indictment 
for  rape  it  is  proper  to  prove  by 
the  complainant,  after  she  has  tes- 
tified to  the  commission  of  the 
offense  charged,  a  prior  unsuc- 
cessful attempt  upon  her,  by  the 
defendant,  to  commit  the  same 
crime.    PiopU^,  (TSuUivan.    481 

5.  The  testimony  of  the  complainant 
on  such  a  trial  was  to  the  effect 
that  the  offense  was  committed 
upon  her  by  defendant,  a  Catholic 
priest,  in  his  house,  where  she 
was  employed  as  a  servant,  on 
May  6, 1884;  that  she  remained  in 
his  service  until  Au^st  twentieth 
thereafter  without  disclosing  the 
facts  in  any  manner  to  any  one, 
although  she  had  full  and  free 
communication  with  her  friends. 
She  left  defendant's  employ  not 
on  account  of  the  offense,  but 
because  the  defendant  whipped 
her  for  some  fault  She  went 
home  to  her  foster-parents  and 
remained  with  them  until  Septem- 
ber tenth,  and  then  went  to  work 
in  a  situation  procured  for  her,  at 
her  request,  by  defendant,  and 
while  living  there  on  March  28, 
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1885,  disclosed  for  the  first  time 
the  offense,  to  a  Catholic  priest  at 
confession.  Testimony  as  to  the 
disclosure  was  receivea  under  ob- 
jection and  exception.  The  only 
excuse  for  the  delay  in  making  the 
disclosure  given  by  the  complain- 
ant was  that  after  the  assault  upon 
her  she  voluntarily  went  to  the 
defendant's  confessional,  while 
living  with  him,  on  several  occa- 
sions, and  confessed  to  him,  and 
on  each  occasion  he  asked  her  if 
she  had  told  any  one,  and  on  her 
answering  in  the  negative,  he  said 
''  Qod  bless  you,  my  child."  Also, 
that  while  she  lived  with  him  he 
told  her  it  was  a  sin  to  "  tell  on  a 
priest/'  and  if  she  did,  she  would 

fo  to  hell  or  purgatory;  that  she 
id  not  go  to  confessional  after- 
ward until  the  time  when  she 
made  the  disclosure,  ffeldy  that 
testimony  as  to  the  disclosure  so 
long  after  the  offense  was  im- 
properly received.  Id. 

6.  A  disclosure  in  a  case  of  rape 
has  no  value  whatever,  unless  it  is 
the  natural  result  of  the  horror 
and  sense  of  wrong  which  would 
prompt  any  virtuous  female  to 
make  an  outcry  at  the  first  suitable 
opportunity.  Id, 

7.  Where,  upon  the  trial  of  an  in- 
dictment for  murder,  the  admis- 
sibility of  statements  made  by  the 
deceased,  which  are  offered  in 
evidence  as  dyin^  declarations,  is 
brought  in  question,  it  is  the  duty 
of  the  court  to  determine,  as  a  pre- 
liminary issue,  whether  the  alleged 
declarations  were  made  by  the 
deceased  under  a  conviction  of 
approaching  and  imminent  death. 
People  V.  Smith.  491 

8.  Such  preliminary  examination 
may,  in  the  discretion  of  the  court, 
be  conducted  in  the  presence  of 
the  juiy ;  but  during  it  they  stand 
simply  in  the  attitude  of  spec- 
tators; with  the  testimony  given 
they  have  no  concern,  it  being 
merely  for  the  informal  ion  of  the 
court,  and  until  by  its  ruling  some 
portion  of  it  is  presented  to  the 
jury  as  competent  evidence  in  the 
case,  there  is  nothing  to  which  the 
defendant  may  except  as  constitut- 


ing legal  error.    (Ain>BBWB  and 
Pbgkham,  J  J.,  dissenting.)      Id, 

9.  An  exception,  fSierefore,  may  not 
be  based  upon  the  reception  in 
evidence  upon  such  prdiminary 
examination  of  statements  of  the 
deceased,  not  relating  to  the  im- 
mediate circumstances  of  the 
death,  which  is  not  so  presented 
to  the  jury.  (Andbbws  and  Peck- 
ham,  J  J. ,  dissenting. )  Id. 

10.  It  is  within  the  discretion  of  the 
court  to  determine  how  far  the 
examination  shall  extend.  The 
exercise  of  that  discretion  is  re- 
viewable by  the  General  Term, 
but  not  by  this  court;  unless  it 
appears  that  such  discretion  was 
abused,  and  the  action  of  the  court 
arbitrary  and  unreasonable.      Id. 

11.  On  the  trial  of  an  indictment  for 
murder,  where  it  was  claimed  by 
the  prosecution  that  the  defendant 
fied  after  the  homicide,  hM,  it  was 
competent  to  prove  the  action  of 
the  officers  in  seeking  for  him  to 
arrest  him.    People  v.  Ogle.      511 

12.  Upon  such  a  trial  after  a  witness 
for  the  defendant  had  testified 
that  he  (defendant)  had  been  pre- 
viously arrested  on  a  charge  of 
shootine  a  man,  and  honorably 
acquitted,  the  defendant  was  called 
as  a  witness  in  his  own  behalf,  and 
on  cross-examination,  was  asked 
if  he  had  been  arrested  on  the 
charge  referred  to  by  ids  witness, 
and  an  answer  was  received  under 
objection  and  exception.  Held,  no 
error.  Id. 

18.  Defendant's  counsel  asked  the 
court  to  charge,  in  relation  to  facts 
necessary  for  the  corroboration 
of  an  accomplice, "  that  they  must 
be  inconsistent  with  the  innocence 
of  the  defendant,  and  which  ex- 
clude every  h3rpothesis  but  that  of 
guilt."  The  court  refused  so  to 
charge.  EM,  no  error;  that  the 
rule  only  requires  a  corroboration 
as  to  some  material  fact  which  goes 
to  prove  the  prisoner  was  con- 
nected with  the  crime.    Id. 

14.  The  court,  after  it  had  left  the 
question  of  the  credibility  of  wit- 
nesses, claimed  to  be  accomplices, 
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to  the  jury,  refused  to  charge  that 
the  jury  would  be  justified  in  re- 
quiring every  fact  sworn  to  by  said 
witnesses  to  be  corroborated  to  its 
satisfaction,  and  if  not  so  corrobo- 
rated, to  reject  the  fact  as  not 
proved.    Had,  no  error.  Id, 

15.  Where,  upon  the  trial  of  an 
indictment  for  burelary,  the 
"  breaking,"  which  is  the  essential 
element  of  that  crime,  was  estab- 
lished by  uncontradicted  evidence. 
EM,  that  it  was  not  error  for  the 
court  to  refuse  to  charge  the  jury 
that  they  might  convict  of  mis- 
demeanor, under  the  provision  of 
the  Penal  Code  CS  506),  declaring 
a  person  guilty  or  a  misdemeanor 
who  enters  a  building  under  cir- 
cumstances, or  in  a  manner  not 
amounting  to  a  burglary,  for  the 
purpose  of  committme  a  f elonj, 
larceny,  or  any  malicious  mis- 
chief.    People  V.  Meegan.  529 

16.  Also  hdd,  such  a  refusal  to 
charge  was  not  error,  where  a 
modification  of  the  indictment  by 
striking  out  the  characteristics  of 
burglary  would  not  have  left  an 
adequate  description  of  the  mis- 
demeanor. Id, 

17.  The  provision  of  the  Code  of 
Criminal  Procedure  (g  899),  re- 
quiring corroboration  of  the  testi- 
monv  of  an  accomplice  is  com- 
pliea  with,  if  there  is  some  other 
evidence  fairly  tending  to  connect 
the  defendant  with  the  commis- 
sion of  the  crime  charged,  so  that 
the  conviction  will  not  rest  en- 
tirely upon  the  evidence  of  the 
accomplice.  The  question  as  to 
whether  the  evidence  is  sufficient 
corroboration  is  for  the  determ- 
ination of  a  jurv.  PtmU  v.  Ever- 
hardl  591 

18.  Upon  the  trial  of  an  indictment 
for  forgery;  the  charge  being  that 
defendant  knowingly  uttered  a 
forged  check.  HM,  that  on  the 
question  of  guilty  knowledge  it 
was  competent  to  prove  the  utter- 
ing by  him  of  other  forged  checks 
upon  other  occasions.  Id, 

19.  The  defendant  was  described  in 
the  indictment  by  various  names. 
Upon  the  trial  deiendani's  counsel 


gave  his  true  name,  and  requested 
that  in  administering  oaths  on 
the  trial,  the  clerk  should  desig- 
nate him  by  this  name  omitting 
the  fictitious  names.  The  court 
replied  that  it  would  instruct  the 
clerk  to  designate  defendant  by 
the  name  so  given,  and  would 
allow  him  to  state  the  other  names 
contained  in  the  indictment,  and 
in  administering  oaths,  the  derk 
gave  all  the  names,  to  which  said 
counsel  excepted.  It  appeared 
from  the  examination  of  some  of 
the  iurors.  that  they  were  preju- 
diced by  the  fact  that  he  seemed 
to  have  so  many  different  names; 
these  were  excluded  from  the 
jury.  Eeldy  that  while  the  fictitious 
names  might  have  been  omitted 
after  the  true  name  was  discov- 
ered, no  material  error  was  com- 
mitted by  tiie  repetition  of  them. 

Id, 

20.  After  the  rendition  of  a  verdict 
of  guilty,  at  the  request  of  de- 
fendant's counsel,  the  defendant 
was  remanded  until  a  day  named 
for  thepuroose  of  a  motion  for 
arrest  of  juagment  and  for  a  new 
trial;  no  motion  was  made  by 
either  party  on  the  day  named  or 
during  the  term.  At  the  next 
term  of  the  court,  the  same  judge 
presiding,  the  district  attorney 
moved  jot  judgment,  which  was 
Opposed  on  the  ground  that  the 
court  had  no  junsdiction.  BM^ 
untenable;  that  it  was  fairly  to  be 
assumed  that  defendant,  by  not 
appearing,  or  offering  to  appear, 
on  the  day  named,  and  by  not 
objecting,  waived  the  delay  within 
the  meaning  of  and  as  authorized 
by  the  provision  of  the  Code  of 
Criminal  Procedure  (§  472),  in 
reference  to  the  time  of  pronoun- 
cing judgment  after  a  verdict  of 
guilty.  Id, 

21.  An  indictment  charged,  in  sub- 
stance, and  the  evidence  ^Justifled 
a  finding  that  defendant  and 
others,  with  intent  to  extort  money 
from  the  prosecutor,  sent  to  him 
a  letter,  well  knowing  its  contents, 
falsely  accusing  him  of  having 
had  sexual  intercourse  with  M., 
an  unmarried  female,  resulting  in 
pregnancy.  The  letter  was  set 
forth  in  the  indictment    it  pur- 
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ported  to  have  been  written  by 
one  of  the  accused,  an  attorney, 
and  was  addressed  to  the  prosecu- 
tor. It  alleged  that  the  writer 
had  been  informed  by  M.  of  the 
fact  of  such  intercourse  and  its 
results,  and  after  referring  to  the 
liability  in  such  case  for  the  sup- 
port 01  the  child  and  the  mothei^s 
expenses  during  her  sickness,  con- 
cluded thus,  **  are  you  willing  to 
make  suitable  provision  for  such 
liability  and  thereby  avoid  pub- 
licity, or  will  it  be  necessary  to 
take  legal  steps  in  the  matter." 
Hdd^   that    the    indictment    was 

good  in  substance,  and  the  evi- 
ence  justified  a  conviction.  People 
V.  Wighlman,  598 


DAMAGES. 

D.  convejred  certain  premises  vO 
plaintiff  by  warranty  deed,  receiv- 
ing a  mortgage  thereon  for  part 
of  the  purchase-money.  There 
were  at  the  time  two  mortgages 
on  the  premises,  one  own^  oy 
defendant.  Plaintiff  paid  the 
amount  of  his  mortgage  before 
due  to  defendant,  who  then  held 
it  as  collateral  security  for  obliga- 
tions of  D.,  in  consideration  of  an 
oral  agreement  on  its  part  to  re- 
lease tne  premises  from  its  mort- 
gage, and  to  procure  a  release  of 
the  other  mortgage.  It  released 
its  own,  but  did  not  procure  a  re- 
lease of  the  other,  which  was  sub- 
sequently foreclosed  and  the 
premises  sold.  In  an  action  to  re- 
cover damages  for  a  breach  of  the 
agreement,  the  court  charged  the 
rule  of  damages  to  be  the  value  of 
the  land  at  the  time  of  the  fore- 
closure sale«  unless  from  the  evi- 
dence it  could  be  seen  that  the 
promised  release  could  have  been 
procured  for  a  less  sum ;  in  which 
case  that  would  be  the  measure  of 
damages.  .S<3^ef,  no  error.  McOraUh 
Y.Nat.  M.  Val.Bk..  414 


DEED. 

1.  A  grantee,  who  is  in  undisturbed 
possession  and  enjoyment  of  the 
premises  conveyed  to  him,  may 
not  retain  that  possession  and  at 


the]  same  time  withhold  the  pur- 
chase-price ;  and  where  by  his  deed 
he  has  assumed  and  agreed  to  pay 
a  mortgage  on  the  premises,  he 
cannot  while  holding  possession 
avoid  the  obligation  of  his  coven- 
ant on  the  ground  that  the  deed  is 
invalid.  Oxford  v.  FdOior  Matthew 
T.  A.  B.  8oc  189 

3.  One  who  purchases  land,  subject 
to  a  mortgage,  makes  the  land 
thereby  the  primary  fund  for  the 
payment  of  the  mortgage  debt, 
and  this  is  so,  although  the  deed 
contains  a  covenant  on  the  part  of 
the  grantee  to  pay  the  mortgage 
debt.  The  covenant  is  to  indem- 
nify the  grantor  against  the  con- 
tingency that  the  land  may  not 
bring  enough  topay  such  debt. 
In  re  Wilbur  v.  Warrm,  192 

8.  W.  purchased  certain  real  estate, 
Bubiect  to  a  mortgage  thereon, 
which  by  his  deed  he  assimied  and 
agreed  to  pay.  He  conveyed  the 
land  to  his  daughter  by  deed  con- 
taining full  covenants,  in  which 
no  reference  was  made  to  the 
mortgage.  The  only  considera- 
tion for  the  deed  was  natural  love 
and  affection.  W. ,  after  the  con- 
veyance, paid  part  of  the  mort- 
§age.  The  daughter,  after  his 
eath,  paid  interest  on  the  balance 
and  for  the  amount  so  paid  pre- 
sented a  claim  against  his  estate. 
.5<^,that  the  land  was  the  primary 
fund  for  the  payment  of  the  mort- 
gage, and  the  daughter  took  it 
subject  to  that  buraen;  that  the 
covenants  in  the  deed  were  invalid 
and  W.  incurred  no  obligation, 
legal  or  equitable^  to  p^  the  mort- 
gage in  exoneration  oi  the  land ; 
and  that,  therefore,  the  claim  was 
improperly  allowed.  Id. 


DEFENSES. 

1.  A  grantee,  who  is  in  undisturbed 
possession  and  enjoyment  ot 
the  premises  conveyea  to  him, 
may  not  retain  that  possession 
and  at  the  same  time  withhold  the 

Surchase-pnce;  and  where  by  his 
eed  he  has  assumed  and  agreed 
to  pay  a  mortgage  on  the  premises, 
he  cannot  while  holding  poBses- 
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sion  ayoid  the  obligation  of  his 
covenant  on  the  ground  that  the 
deed  is  invalid.  Oxford  v.  FcUUi/er 
Matthew  T,  A.  B,  Soe.  189 

2.  No  partial  justification  of  the 
damages  inflicted  by  an  unlawful 
structure,  and  its  unlawful  use  can 
be  predicated  upon  the  circum- 
stance that  under  other  conditions, 
and  through  a  lawful  exercise  of 
authority,  some  of  the  conse- 
quences complained  of  might  have 
been  produced  without  rendering 
their  perpetrator  liable  for  dam- 
ages (KUGEB,  Ch.J.,  Akdrewb 
and  Danforth,  J  J.,  concurring). 
Lahr  v.  Met,  EL  RR  Co,        208 

8.  Where  an  action  to  recover  dam- 
ages for  the  alleged  unlawful  tak- 
ing of  timber  cut  from  land  of 
wmch  plaintiff  has  not  the  actual 
possession,  is  based  wholly  upon 
a  constructive  possession  arising 
out  of  his  claim  of  title  to  the 
land,  defendant  may  contest  the 
validity  of  such  title.  Pe(^  v. 
Edgadom.  516 


DEPINITIONa 

1.  Where  the  plaintiff  succeeds  on 
trial  in  an  action  not  founded  on 
contract,  the  amount  of  the  judg- 
ment as  rendered,  exclusive  of 
costs  is  to  be  considered  ''the 
amount  in  controversy"  in  deter- 
mining as  to  whether  the  judg- 
ment 18  reviewable  here.  OraviSe 
V.  N.  T.  a,  etc,  «74 

2.  The  fact  that  the  complaint  asks 
judgment  for  less  than  $500,  or 
that  in  fixing  damages  interest  is 
included  as  an  item  thereof,  is  not 
material.  Id, 

8.  The  words  *'  with  costs"  in  an 
order  of  affirmance  or  reversal  in 
this  court,  in  a  case  where  the 
allowance  of  costs  is  discretion- 
ary, mean  costs  in  this  court  oxdy. 
In  re  Water  ComWs  Amsterdam. 
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DEVISE. 

See  Lboacibs. 
Wills. 


DGYISEES. 

See  Lbgatbbs,  Nkxt  of  Kin,  Hbibs 
andDbvibbbs. 


DOWER. 

1.  The  will  of  S.,  who  died  leaving 
both  real  and  personal  estate,  after 

Sroviding  for  the  payment  of  his 
ebts  ana  giving  certain  specific 
legacies,  gave  his  residuary  estate 
to  nis  executors  to  sell  and  dispose 
of  the  same  and  divide  the  pro- 
ceeds equally  between  his  **  wife 
and  children,  share  and  share 
alike."  ffeld,  that  the  widow  was 
not  put  to  her  election,  but  was 
entitled  to  dower  in  addition  to 
the  provision  made  for  her  in  the 
will;  that  the  devise  to  the  execu- 
tors was  void  as  a  trust,  but  viUld 
as  a  power  in  trust,  and  the  lands 
descended  to  the  heirs,  subject  to 
the  execution  of  the  power;  and 
that  the  execution  of  such  power 
was  not  inconsistent  with  a  dower 
interest,  but  a  sale  would  be 
subject  thereto.  KonvaUhka  v. 
Sc?UegeL  125 

2.  Dower  is  never  excluded  by  a 
provision  for  the  wife  except  by- 
express  words  or  nec;essary  imph- 
cation.  Where  there  are  no  express 
words  there  must  be  on  the  face  of 
the  will  a  demonstration  of  the  in- 
tent of  the  testator  that  the  widow 
shall  not  take  both  dower  and  the 
provision.  Such  demonstration  is 
furnished  only  where  there  is  a 
clear  incompatibility,  arising  on, 
the  face  of  the  will,  between  a 
claim  of  dower  and  a  claim  to  the 
benefit  of  the  provision.  Id. 

8.  The  intention  to  put  the  widow 
to  an  election  between  dower  and 
the  provision  may  not  be  inferred 
from  the  extent  of  the  provision 
or  because  she  is  devisee  for'  life 
or  in  fee,  or  because  it  might  seem 
to  the  court  unjust  as  a  family 
arrangement  to  permit  her  to  claim 
both,  or  because  it  might  be  in- 
ferred that  had  the  attention  of  the 
testator  been  called  to  it  he  would 
have  expressly  excluded  dower.  Id 

4.  In  an  action  to  recover  dower  it 
appeared  that  plaintiff,  during  the 
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lifetime  of  her  husband,  who  nad 
been  declared  a  lunatic,  and  a 
committee  of  his  estate  appointed, 
entered  into  a  contract  with  the 
committee  and  the  children  of  her 
husband,  and  executed  to  them  a 
deed,  by  which,  in  consideration 
of  the  receipt  by  her  of  about  one- 
third  of  her  husband's  property, 
she  released  all  interest  in  his 
estate,  including  **  her  inchoate 
right  of  dower  (if  any  exists),  of, 
in  and  to  any  and  all  real  estate,*'  of 
her  husband,  and  also  covenanted 
at  any  future  time  on  demand  to 
execute  all  necessary  deeds,  re- 
leases or  transfers,  to  carry  out  the 
intention  of  the  parties,  * '  namely, 
the  full  and  perfect  release"  of 
her  **  inchoate  and  other  rights  in 
the  property"  of  her  husband, 
which  she  had  or  might  have  at 
the  time  of  the  death;  and  she 
also  covenanted  not  to  make  any 
claim  therefor  on  the  death  of 
her  husband.  Bieldy  that  plaintiff 
was  not  entitled  to  dower;  that 
there  was  under  the  agreement  and 
within  the  meaning  of  the  Revised 
Statutes  (I  R.  8. 741,  §§12. 18, 14), 
a  pecuniary  provision  made  in 
lieu  of  dower;  and,  as  plaintiff  had 
retained  that  provision  and  never 
offered  to  return  it,  she  must  be 
deemed  to  have  elected  to  keep  it 
in  lieu  of  dower.  Jones  v.  Flem- 
ing  418 

6.  Also  hdd,  that  while  the  agree- 
ment and  deed  did  not  operate  as 
a  present  release  of  her  inchoate 
right  of  dower,  as  under  the  agree- 
ment she  received  a  separate 
estate,  it  was  obligatory  upon  her, 
and  she  was  bound  to  release  her 
dower ;  that  it  was  immaterial  that 
defendants  did  not  then  own  the 
land  in  which  dower  is  claimed; 
that  they  were  competent  to  make 
a  contract  for  the  benefit  of  the 
land  when  their  interest  should 
come  into  existence.  Id, 


EASEMENT. 

1.  Where  the  public  have  taken  an 
easement  for  a  street  or  highway, 
and  the  surface  of  the  land  is  above 
the  grade  of  the  highway,  so  that, 
in  order  to  reach  the  grade  line,  it 


is  necessary  to  remove  the  super- 
incumbent material,  this  may  be 
used  on  other  portions  of  the  road, 
on  the  premises  of  other  land 
owners;  but  the  public  easement 
justifies  onlv  the  taking  of  earth 
and  soil  which  the  process  of  con- 
struction or  repair  requires,  and 
necessarily  compels  to  be  removed. 
Boberi  v.  8aMer.  229 

2.  Abutters  upon  public  streets  in  a 
city  are  entitled  to  such  damages 
as  they  may  have  sustained  by 
reason  of  a  diversion  of  the  street 
from  the  use  for  which  it  was 
originally  taken,  and  its  illegal 
appropriation  to  other  and  incon- 
sistent uses.  Lahr  v.  Met.  EL  B, 
R  Go,  268 

3.  An  elevated  railroad  in  a  street 
of  a  city,  supported  by  colunms 
placed  along  the  outer  line  of  the 
sidewalks,  and  operated  by  steam 
power,  is  a  perversion  of  the  use 
of  the  street  from  the  purposes 
originally  designed,  and  is  a  use 
which  neither  the  city  authorities 
nor  the  legislature  can  legalize  or 
sanction,  without  providing  com- 
pensation for  the  injury  Inflicted 
upon  property  of  abutting  owners. 

Id, 

4.  Abutters  upon  a  public  street  of 
a  city,  claiming  title  to  their  prem- 
ises by  ntint  from  the  municipal 
authorities,  which  grant  contains 
a  covenant  that  a  street  to  be  laid 
out  in  front  of  such  property  shall 
continue  forever  thereafter  as  a 
public  street,  acquire  an  easement 
in  the  bed  of  the  street  for  ingress 
and  egress  to  and  from  their  prem- 
ises, and,  also,  for  the  free  and 
uninterrupted  passage  and  circu- 
lation of  light  and  air.  Id. 

6.  The  ownership  of  such  an  ease- 
ment is  an  interest  in  real  estate, 
constituting  property  within  the 
meaning  of  that  term  as  used  in 
the  Oonstitution  of  the  State,  and 
requires  compensation  to  be  made 
therefor  before  it  can  lawfully  be 
taken  for  public  use.  Id. 

6.  The  erection  and  operation  of  an 
elevated  railroad  as  aforesaid  in 
the  street,  the  use  of  which  is  in- 
tended to  be  permanent,  constitutes 
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a  taking  and  appropriation  of  the 
easement  by  the  railroad  corpora- 
tion rendering  it  liable  to  the 
abutters  for  the  damages  thereby 
occasioned.  Id. 


EMINENT  DOMAIN. 

1.  Where  it  is  sought  to  take  the 
property  of  an  indiyidual  under 
powers  granted  Inr  statute  to  a  cor- 
poration, to  be  formed  in  a  par- 
ticular manner  therein  directed, 
the  constitutional  protection  of 
the  rights  of  private  property  re- 
quires that  the  powers  granted  be 
strictly  pursueo,  and  aU  the  pre- 
scribed conditions  performed. 
J\^.  r.  CaWtf  Co,  V.  Mayor,  etc.      1 

2.  It  seenu  where  the  power  is  con- 
ferred upon  a  corporation  duly 
formed,  it  will  not  be  defeated 
simply  because  the  corporation 
has  aone  or  omitted  some  act 
which  may  be  a  cause  of  forfeit- 
ure of  its  rights  and  franchises,  as 
it  rests  with  the  State  to  determine 
whether  such  forfeiture  will  be 
enforced.  Id, 

8.  In  the  case  of  public  improve- 
ments, authorized  by  statute, 
which  provides  a  mode  of  com- 
pensation to  persons  injured,  that 
mode  is  exclusive  and  no  right  of 
action  exists  in  their  favor  except 
that  directed  in  the  statute.  EeCser 
V.  Mayor,  etc.  68 

4.  Where  the  public  have  taken  an 
easement  for  a  street  or  highway, 
and  the  surface  of  the  land  is 
above  the  grade  of  the  highway, 
so  that,  in  order  to  reach  the 
grade  line,  it  is  necessary  to  re- 
move the  superincumbent  mat- 
erial, this  may  be  used  on  other 
portions  of  the  road,  on  the  prem- 
ises of  other  land  owners;  but 
the  public  easement  justifies  only 
the  taking  of  earth  and  soil  which 
the  process  of  construction  or  re- 
pair requires,  and  necessarily  com- 
pels to  be  removed.  Robert  v. 
8adl&r.  220 

6.  The  smallness  of  the  value  of  the 
fee  in  a  highway  does  not  justify 
a  seizure  of  the  fee  without  due 


and  lawful  authority  or  its  de- 
struction by  indirect  rulings.    Id, 

6.  An  elevated  railroad  in  a  street 
of  a  city,  supported  by  columns 
placed  along  the  outer  line  of  the 
sidewalks,  and  operated  by  steam 
power,  is  a  perversion  of  the  use 
of  the  street  from  the  purposes 
originally  designed,  and  is  a  use 
which  neither  the  city  authorities 
nor  the  legislature  can  legalize  or 
sanction,  without  providing  com- 
pensation for  the  mjury  iiSSicted 
upon  property  of  abutting  owners. 
Lahr  v.  Met.  El  R  R  ($.        268 

7.  Abutters  upon  a  public  street  of 
a  city,  claiming  title  to  their  prem- 
ises by  grant  &om  the  municipal 
authorities,  which  grant  contains 
a  covenant  that  a  street  to  be  laid 
out  in  front  of  such  property  shall 
continue  forever  thereafter  as  a 
public  street,  acquire  an  easement 
in  the  bed  of  the  street  for  ingress 
and  egress  to  and  from  their 
premises,  and,  also,  for  the  free 
and  uninterrupted  passage  and 
circulation  of  light  and  air.      Id. 

8.  The  ownership  of  such  an  ease- 
ment is  an  interest  in  real  estate, 
constituting  property  within  the 
meaning  of  that  term  as  used  in 
the  Constitution  of  the  State,  and 
requires  compensation  to  be  made 
therefor  before  it  can  lawfully  be 
taken  for  public  use.  Id. 


ESTOPPEL. 

1.  A  judgment  is  not  an  estoppel  as  to 
any  fact  not  expressly  decided,  and 
as  to  which  contradictonr  infer- 
ences may  be  drawn,  from  different 
provisions  in  the  judgment.  iVo- 
pleexrel.  Bridgeman  y.  EaU.    170 

2,  Where  the  State  claimed  title  to 
lumber  cut  from  land  bid  in  at  a 
tax  sale,  held,  that  proof  of  the 
comptroller's  deed,  having  as 
against  the  State  shown  that  it 
had  once  parted  with  its  original 
property  therein,  and  assumed  to 
sell  the  land  as  that  of  a  citizen 
for  taxes,  it  was  precluded  from 
claiming  that  its  original  proprie 
torship  still  remained.  Aople  v. 
Hagadom,  516 
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8.  Where  a  vendor  brought  an  action 
to  recover  the  price  of  goods  sold, 
and  obtained  an  attachment  there- 
in; on  the  ground  tbat  the  defend- 
ant had  removed  and  disposed  of 
his  property  with  intent  to  defraud 
his  creditors,  which  was  levied  on 
property  of  the  defendant,  but 
nothing  was  obtained  by  plaintiff 
under  the  attachment,  and  said 
action  was  subsequently  discon- 
tinued, by  order  or  the  court,  on 
notice  to  the  defendant;  lield^  that 
plaintiff  was  not  precluded  there- 
by from  rescinding  the  sale,  on 
tbe  ground  that  it  was  induced  by 
fraud  on  the  part  of  the  vendee, 
and  from  bringing  an  action  to 
recover  the  goods  sold,  in  the  ab- 
sence of  proof  that  the  vendor 
brought  the  first  action  with 
knowledge  of  the  fraud.  Hays 
V.  MidoB.  02 


EVIDENOB. 

1.  To  render  parol  evidence  com- 
petent, in  case  of  a  written  con- 
tract, it  is  not  enough  that  there 
were  circumstances  Known  to  one 
of  the  parties  which  might  have 
influenced  him  in  making  the 
contract  which  were  not  known 
to  the  other  party;  to  create  an 
ambiguity  that  opens  the  contract 
to  parol  explanation,  it  must  bo 
established  by  proof  of  circum- 
stances known  to  all  of  the  par- 
ties.    Brady  v.  Cas9idy.  147 

S^  In  an  action  to  recover  for  ser- 
vices alleged  to  have  been 
rendered  to  defendant's*  testator, 
after  proof  of  the  rendition  of 
the  services,  plaintiff,  as  a  wit- 
ness in  his  own  ))eha]f,  was  asked 
if  he  had  been  paid  therefor,  this 
was  obiected  to  as  involving  a 
personal  transaction  with  the  de- 
ceased. The  objection  was  over- 
ruled and  plaintiff  answered  "No.*' 
Defendants  offered  no  evidence 
tending  to  show  payment.  Held, 
that  while  the  objection  was  good 
the  evidence  was  wholly  imma- 
terial and  could  have  done  no 
harm,  as  payment  was  an  affirm- 
ative defense,  and  the  burden  of 
proving  it  was  upon  the  defend 
ant.     Lerclit  v.  Brasher.  157 
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8.  The  plaintiff  was  asked  and  per- 
mittea  to  testify  under  objection 
and  exception  as  to  what  services 
he  rendered,  excepting  personal 
transactions  or  communications 
with  the  deceased.  Hdd,  that  the 
question  was  proper  in  form,  and 
if   any   improper   evidence  w^as 

fiven  under  it,  it  was  defendant's 
uty  to  object  and  move  to  strike 
out  so  much  of  the  answer  as  ex- 
ceeded the  legitimate  scope  of 
inquiry.  Id* 

4.  A  transcript,  certified  to  by  the 
proper  officer,  of  a  power  of  attor- 
ney authorizing  the  conveyance 
of  land,  recorded  in  t!io  clerk's 
office  of  county  in  which  the  land 
is  situated,  is  competent  as  evi- 
dence (IRS.  703,  §  31);  Code  of 
Civ.  Pro.,  §  038).  Id. 

5.  Where  the  statutory  prohibition 
(Code  of  Civ.  Pro.,  §  834)  against 
the  disclosure  by  a  physician 
of  information  acquired  by  him 
while  attending  a  patient  in  Lis 
professional  capacity,  has  been 
expressly  waived  by  the  patient, 
and  the  waiver  acted  upon,  it 
cannot  be  recalled  ;  the  informa- 
tion is  then  open  to  the  consid- 
eration of  the  entire  public,  and 
the  patient  is  not  privileged  to 
forbid  its  repetition.  McKinney 
V.  Od  St,  etc.,  R  B,  Co,         35i 


0.  Accordingly,  hM^  where  upon 
the  trial  of  an  action  against  a 
railroad  corporation,  to  recover 
damages  for  injuries  to  plaintiff 
caused  by  negligence,  a  physician, 
who,  as  such,  attended  upon  the 
plaintiff  after  the  injuiy,  was 
called  as  a  witness  in  her  behnlf, 
and  testified  as  to  all  the  facts 
bearing  upon  her  physical  con- 
dition, learned  by  him  while  so 
attending  upon  her,  that  upon  a 
subsequent  trial  the  defendant 
was  entitled  to  call  and  examine 
him  as  a  witness  in  regard  to  such 
facts.  Id 

7.  Upon  the  trial  of  an  indictment 
for  rape  it  is  proper  to  prove  by 
the  complainant,  after  she  has  tes- 
tified to  the  commission  o/  the 
offense  charged,  a  prior  unsuccess- 
ful attempt  upon  her,  by  the  de^ 
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fendant.to  commit  the  same  crime. 
People  V.  O'SuUimn,  481 

8.  The  testimony  of  the  complain- 
ant on  such  a  trial  was  to  the  effect 
that  the  offense  was  committed 
upon  her  by  defendant,  a  Catholic 
priest,  in  his  houae,  where  she  was 
employed  as  a  servant,  on  M&y  G, 
188^,  that  she  remained  in  his  ser- 
Tice  imtil  August  twentieth  there- 
after without  disclosing  the  facts 
in  any  manner  to  any  one^although 
she  had  full  and  free  communica- 
tion with  her  friends.  She  left 
defendant's  employ  not  on  account 
of  the  offense,  but  because  the 
defendant  whipped  her  for  some 
fault.  She  went  home  to  her 
foster-parents  and  remained  with 
them  until  September  tenth,  and 
then  went  to  work  in  a  situation 
procured  for  her,  at  her  request, 
by  defendant,  and  while  living 
there  on  March  28, 1885,  disclosea 
for  the  first  time  the  offense,  to  a 
Catholic  priest  at  confession.  Tes- 
timony as  to  the  disclosure  was 
received  under  objection  and  ex- 
ception. The  only  excuse  for  the 
delay  in  making  the  disclosure 
given  by  the  complainant  was 
that  after  the  assault  upon  her  she 
voluntarily  went  to  the  defend- 
ant's confessional,  while  living 
rrith  him,  on  several  occasions, 
ivnd  confessed  to  him,  and  on  each 
occr>sion  he  asked  her  if  she  had 
told  sny  one,  and  on  her  answer- 
ing in  the  negative,  he  said,  **Qod 
bless  you,  my  child."  Also,  that 
while  she  lived  with  him  he  told 
her  her  it  was  a  sin  tb  **  tell  on  a 
priest,"  and  if  she  did,  she  would 
go  to  hell  or  purgatory;  that  she 
did  not  go  to  confessional  after- 
ward until  the  time  when  she 
made  the  disclosure.  Ildd,  that 
testimony  as  to  the  disclosure  so 
long  after  the  offense  was  im- 
properly received.  Id, 

'9.  Where,  upon  the  trial  of  an  in- 
dictment for  murder,  the  admissi- 
bility of  statements  made  by  the 
deceased,  which  are  offered  in  evi- 
dence as  dying  declarations,  is 
brought  in  question,  it  is  the  duty 
of  the  court  to  det-ermine,  as  a 
preliminary  issue,  whether  the 
alleged  declarations  were  made  by 
the  deceased  under  a  conviction  of 


approaching  and  imminent  death. 
l^eople  V.  Smith.  491 

10.  Such  preliminary  examination 
may,  in  the  discretion  of  the  court, 
be  conducied  in  the  presence  of 
the  jury;  but  during  it  they  stand 
simply  in  the  attitude  of  specta- 
tors; with  the  testimony  given 
they  have  no  concern,  it  being 
merely  for  the  information  of  the 
court,  and  until  by  its  ruling  some 
portion  of  it  is  presented  to  the 
jury  as  competent  evidence  in  the 
case,  there  is  nothing  to  which  the 
defendant  may  except  as  consti- 
tuting legal  error.  (Am>REW8  and 
Pbckham,  JJ.,  dissenting.)        Id. 

11.  An  exception,  therefore,  may 
not  be  based  upon  the  reception 
in  evidence  upon  such  preliminary 
examination  of  statements  of  the 
deceased,  not  relating  to  the  im- 
mediate circumstances  of  the 
death,  which  is  not  so  presented 
to  the  jury.  (.\ndrewb  and 
Peckuam,  .IJ.,  dissenting.)       IcL 

12.  In  an  action  by  executors  or  ad- 
ministrators against  the  maker  of 
a  note  or  the  drawer  of  a  check, 
executed  for  defendant  by  his 
agent,  where  the  defense  is  pay- 
ment, the  agent  is  not  precluded 
from  testifying  on  behalf  of  his 
principal  to  personal  transactions 
and  communications  with  the  de- 
cedent showing  payment  by  the 
agent;  he  is  not  *' interested  in 
tiie  event "  within  the  meaning  ot 
the  Code  of  Civil  Procedure 
(§829).    NearpoMY.  OUman,   506 

18.  In  such  an  action  the  indorser 
of  the  paper,  not  a  party,  is  also  a 
competent  witness  for  the  defend- 
ant as  to  such  transactions  or  com- 
munications, where  ii  does  not 
appear  that  he  has  been  charged 
as  indorser;  his  indorsement 
simply  does  not  make  him  even 
presumptively  liable,  and,  until 
presentation,  protest  and  notice 
IS  shown,  he  does  not  stand  in  the 
attitude  of  one  interested  in  the 
event  Id. 

14.  On  the  trial  of  an-  indictment 
for  murder,  where  it  was  claimed 
by  the  prosecution  that  the  defend 
ant  fled  after  the  homicide,  hM, 
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it  was  competent  to  prove  the 
action  of  the  officers  in  seeking 
for  him  to  arrest  him.  Bsople  v. 
'Offle,  511 

15.  Upon  such  a  trial  after  a  witness 
for  the  defendant  had  testified  that 
he  (defendant)  had  been  previously 
arrested  on  a  charge  of  shooting  a 
man,  and  honorably  acquitted,  the 
defendant  was  called  as  a  witness 
in  his  own  behalf,  and,  on  cross- 
examination,  was  asked  if  he  had 
been  arrested  on  the  charge  re- 
ferred to  by  his  witness,  and  an 
answer  was  received  under  objec- 
tion and  exception.  Meldt  no 
error.  Id. 

16.  The  provision  of  the  Code  of 
Criminal  Procedure  (§  899),  requir- 
ing corroboration  of  the  testimony 
of  an  accomplice  is  complied  with, 
if  there  is  some  other  evidence 
fairly  tending  to  connect  the  de- 
fendant with  the  commission  of 
the  crime  charged,  so  that  the 
conviction  will  not  rest  entirely 
upon  the  evidence  of  the  accom- 
plice. The  question  as  to  whether 
the  evidence  is  sufficient  corrobor- 
ation is  for  the  determination  of  a 
jury.    People  v.  JSverhardL       591 

17.  Upon  the  trial  of  an  indictment 
for  forgery;  the  charge  being  that 
defendant  knowingly  uttered  a 
forged  check.  Held,  that  on  the 
question  of  guilty  knowledge  it 
was  competent  to  prove  the  utter- 
ing by  him  of  other  forged  checks 
upon  other  occasions.  Id, 

18.  Upon  the  trial  of  an  action  to 
recover  damages  for  injuries  sus- 
tained by  plaintiff  in  fallmg  upon 
one  of  defendant's  sidewalks, 
upon  which  snow  and  ice  had 
fallen  from  an  adjoining  building, 
plaintiff  offered  in  evidence  an 
ordinance  of  the  village,  which 
imposed  penalties  upon  persons 
who  should  throw  snow  or  ice 
from  roofs  upon  sidewalks,  or  who 
should  neglect  to  keep  sidewalks 
in  front  of  their  lots  and  buildings 
clear  of  snow  and  ice,  this  was 
received  under  objection  and  ex- 
ception Held,  no  error.  B^ntfrey 
V.  Vil.  Saratoga  /Springs,  459 

19.  A  witness  called  for  the  plaintiff. 


after  she  had  testified  as  to  the  con- 
dition of  the  sidewalk,  and  that  a 
person  had  to  be  very  careful,  or 
fall,  as  she  knew  from  experience, 
was  permitted  to  testify,  under 
objection,  that  she  fell  down  in  the 
same  place.     Held,  no  error.     Id. 

20.  Indorsements  of  payments  upon 
a  note,  made  by  the  holder  at  a 
time  when  it  was  against  his  inter- 
est to  make  them,  are  prima  facie 
evidence  of  the  paymenta.  In  re 
Kellogg.  648 

21.  li  seems  on  ti'ial  of  an  action 
against  a  railroad  corporation  for 
injuries  to  a  child  non  sui  juris, 
evidence  that  the  parents  were 
unable  to  hire  any  sei-vant  or  per- 
son to  aid  tne  mother  in  looking 
after  the  child,  is  not  competent 
to  rebut  proof  of  negligence  on 
her  part,  dimming  v.  S.  C.  etc., 
R  R.  09.  669 

23.  In  such  an  action,  held,  that  a 
municipal  ordinance,  prohibiting 
railroad  companies  from  stopping 
its  cars  at  a  street  intersection,  so 
that  they  will  interfere  with  travel 
on  the  cross  streets,  was  properly 
received  in  evidence  on  the  ques- 
tion of  defendant's  negligence,  in 
connection  with  evidence  that  a 
train  had  stopped  in  violation  of 
this  ordinance,  which  prevented 
the  plaintiff  from  seeing  the  ap- 
proaching train.  Id. 

23.  Where  goods  were  delivered 
under  a  contract  by  which  the 
purchaser  agreed  topavthe  "loil- 
ing  market  rates,"  and  it  appeared 
there  were  two  market  rates,  one 
for  good^^  of  the  kind  bought  of 
importers  and  another  for  them 
as  sold  by  jobbers,  field,  it  was 
competent  to  give  in  evidence  the 
conversation  of  the  parties  and  the 
surrounding  circumstances  for  the 
purpose  of  showing  which  of  thb 
two  was  intended  by  the  parties. 
Manchester  Paper  Co.  v.  Moore.  680 


EXCEPTIONS. 

1.  An  exception  to  an  erroneous 
ruling  of  a  surrogate  on  the  tria 
by  him  of  an  issue  of  fact  is  not  a 
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ground  for  reversal,  where  it  does 
not  appear  that  the  exceptant  was 
necessarily  prejudiced  thereby. 
(Code  of  Civ  Pro.  §  2546.)  In  re 
Morgan.  74 

.  An  appea.  to  this  court  from  an 
affirmance  by  the  General  Term 
of  a  surrogate's  decree,  upon  trial 
of  an  issue  of  fact,  brings  nothing 
here  for  review  not  presented  bv 
appeal  to  the  General  Term,  and, 
upon  appeal  to  the  General  Term, 
no  finding  or  decision  can  be  re- 
viewed that  was  not  excepted  to. 
(v'ode  of  Civ.  Pro.  §  2645.)  In  re 
KeOogg.  648 


EXCISE. 

The  office  of  commissioner  of  ex- 
cise, is  within  the  purview  of  the 
act  *'to  center  responsibilitv  in 
the  municipal  government  of  the 
city  of  New  York "  (Chap.  4:^, 
Laws  of  1884);  and  where  an 
appointment  to  that  office  was 
made  by  the  mayor  after  said  act 
went  into  effect  (January  I,  1885) 
Held,  that  a  confirmation  by  the 
common  council  was  not  required 
to  entitle  the  appointee  bO  the 
office.  People  ex  rel,  Haughton  v. 
Andrews,  670 


EXECUTORS    AND    ADMNIS- 
TRATORS. 

1.  Although  under  a  will  it  is  pos- 
sible for  an  executor  to  exchange 
the  character  for  that  of  trustee, 
until  he  is  discharged  as  executor 
by  decree  of  the  surrogate  and 
directed  to  hold  the  remaining 
assets  as  trustee,  or  at  least  untu 
there  has  been  a  payment  to  him 
as  trustee,  a  new  account  opened 
and  kept  in  the  new  capacity  and 
a  division  of  the  fund,  alotting 
to  different  beneficiaries  their 
specific  proportions,  he  remains 
as  executor  only,  and  is  removable 
as  such  for  misconduct.  After 
such  removal,  upon  petition  of 
his  successor,  the  Surrogate's 
Court  has  jurisdiction  to  compel 
;  him  to  account  for  and  deliver 
*  over  to  his  successor  the  assets  in 


his  hands.    (Code  of  Civ.  Pro. 
§§2724,2606.)    In  re  Hood,     103 

2.  The  doctrine  of  merger,  does  not 
apply  in  such  case,  as  in  equity 
merger  will  never  be  allowed 
against  the  interest  of  t«he  parties 
or  their  obvious  intention,  or 
where  the  two  estates  are  held  in 
different  rights.    In  re  GUberi.  200 

8.  T.  applied  to  G.  and  two  others 
for  a  loan  to  a  corporation.  This 
they  refused,  but  an  agreement 
was  made,  under  which  they 
loaned  the  money  to  T..  taking 
his  notes  therefor.  T.  loaned  the 
money  to  the  corporation  taking 
its  notes  therefor,  corresponding 
in  the  times  of  payments  and 
amounts  with  those  given  by  T. 
which  were  secured  by  mortgage 
on  real  estate  of  the  corporation; 
these  were  assigned  by  T.  as 
security  for  the  loan.  G.  died 
and  T.  was  appointed  one  of  his 
ad  m i  nistrators.  He  subsequently 
received  another  mortgage  from 
the  corporation  on  other  lands, 
which  he  also  assigned  as  col- 
lateral for  tlie  loan.  This  last 
mortgage  was  foreclosed  by  ad 
vertisement  by  the  two  sur- 
viving assignees  and  the  ad- 
ministratrators  of  G.  The  prem- 
ises were  bid  off  by  the  adminis- 
trators, who,  however,  paid  no 
money  on  the  purchase  The 
interest  of  G.  in  the  notes  given 
by  T.  was  set  forth  as  assets  in 
the  inventory  of  his  estate,  and  on 
final  settlement  of  the  accounts 
of  the  administrators,  it  appeared 
that  such  interest  had  been  paid 
in  full  by  T.  and  the  accounts 
were  so  settled.  Subsequently, 
the  administrators  Joined  in* a 
deed  of  the  said  premises  to  a  son 
of  T.,  who  conveyed  the  sjime  to 
his  father.  In  proceedings  to 
compel  T.  to  account,  as  admin- 
istrator, for  the  proceeds  received 
by  him  on  sale  of  said  lands,  held, 
that  on  payment  of  the  debt  to 
the  estate,  T.  was  entitled  to  the 
land;  that  the  fact  that,  as  ad- 
ministrator, he  was  party  to  the 
foreclosure  did  not  affect  his 
equities;  and  that,  therefore,  he 
could  not  be  compelled  to  account 
for  such  proceeds.  Id, 
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4.  It  was  claimed  that  by  the  agree- 
ment of  the  parties  the  estate  was 
entitled  to  a  greater  rate  of  interest 
than  was  called  for  by  the  notes, 
or  was  accounted  for  by  the  ad- 
ministrator. Held,  that  such  a 
claim  could  not  survive  the  settle- 
ment of  his  accounts,  as  it  should 
then  have  been  asserted.  Id. 

6.  The  right  of  the  court,  under  the 
Code  of  Civil  Procedure  (§  18J6), 
to  allow  costs  to  the  plaintiff,  in 
an  action  against  executors  or  ad- 
ministrators upon  a  claim  against 
the  estate,  where  they  have  refused 
to  pay  the  claim,  or  any  part  of 
it,  is  not  affected  by  the  fact  ihat 
the  amount  claimed  in  the  account 
presented  was  larger  than  the 
amount  claimed  in  the  complaint, 
or  that  the  latter  claim  was  larger 
than  the  recovery.  Carter  y. 
BechjoUh.  286 

6.  Where  it  appears  that,  upon  pre- 
sentation of  the  claim,  the  defend- 
ants not  only  refused  to  pay,  but 
also  to  refer  it.  to  entitle  plaintiff 
to  costs,  it  is  not  essential  to  show 
that,  after  the  refusal,  he  made  an 
offer  of  reference  before  the  com- 
mencement of  the  action.         Id. 

7.  H.,  defendant's  intestate,  execu- 
ted to  the  executors  of  8.  two 
written  instruments,  by  each  of 
which  he  promised  to  pay  to  them 
as  such  executors  at  his  death,  if 
he  died  without  heirs,  a  sum  speci- 
fied, which  the  instniment  de- 
scribed as  a  fund .  held  by  the 
executors  in  trust,  in  which  H 
had  a  life  estate,  with  remainder 
over  to  his  heirs.  H.  died  leaving 
an  heir.  In  an  action  to  recover 
the  sum  specified,  held,  that,  as 
the  condition  in  the  instrument,  if 
carried  out,  would  cause  the  fund 
to  fall  into  the  estate  of  II.,  sub- 
ject to  administration,  it  would 
result  in  an  unlawful  disposition 
of  the  money,  and  so  it  was  illegal 
and  void;  that  the  money  was 
repayable  on  the  death  of  H.,  irre- 
spective of  the  question  whether 
he  left  heirs  or  not ;  and  that  plain- 
tiff was  entitled  to  recover.  Lee 
V.  norian,  588 

8.  The  will  of  M.  crave  to  his  execu- 
tors certain  portions  of  his  estate 


in  trust  **to  receive  the  rents, 
interest  and  income,*'  and  to  apply 
the  net  amounts  thereof  to  the 
use  of  the  testator's  widow  during 
her  life,  remainder  to  beneficiaries 
named.  The  testator  died  during 
the  night  of  April  20,  1881.  The 
crust  fund  included  certain  shares 
of  stock  of  the  P.  R  li.  Co.  On 
April  14,  lfc81,  a  dividend  of 
$23,000  was  declared  on  this 
stock,  *•  payable  May  2,  1881." 
On  final  accounting  the  executors 
charged  themselves  with  this  sum. 
treatmg  the  dividend  as  principal. 
Held,  no  error;  that  as  soon  as  the 
dividend  was  declared  the  owner 
of  the  shares  was  entitled  to  it. 
and  it  became  part  of  his  estate; 
that  the  fact  it  was  made  payable 
at  a  future  time  was  immaterial, 
that  the  dividends  to  which  the 
life  tenant  was  entitled  as  income 
were  only  those  declared  after  the 
testator's  death.    In  re  Kernoehan. 

618 

9.  On  the  same  principle,  held,  that 
the  widow  was  entitled  to  the 
whole  of  an  extra  dividend,  de- 
clared after  such  death,  although 
made  from  net  earnings  accumu- 
lated before  that  time ;  that,  when- 
ever earned,  they  were  not  profits 
until  so  declared.    Id, 

10.  Prior  to  the  death  of  the  testator 
the  P.  R  R  Co.  had  accumulated 
a  fund  from  earnings  which  was 
set  aside  as  a  sinking  fund  to  pay 
outstanding  obligations.  Certain 
of  the  stockholders,  including  the 
executors,  entered  into  an  agree- 
ment with  another  company  for  a 
sale  of  their  stock  to  the  company 
at  $250  per  share,  the  company  to 
have  the  sinking  fund,  and  to  pay 
said  shareholders  a  ratable  portion 
thereof,  which  was  equivalent  to 
$15.74  per  share.  In  tbe  account 
this  was  included  as  part  of  the 
price  received  and  credited  as 
principal.  Held,  no  error;  as  it 
was  received,  not  as  a  dividend, 
but  as  part  of  the  price  for  which 
the  stock  was  sold,  and  so  be- 
longed to  the  remaindermen.    Id, 

11.  The  executors  classed  as  income 
the  value  of  certain  options  or 
privileges  given  to  stockholders  by 
various  companies  to  subscribe  for 
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and  take  at  par  cci'tain  stocks  and 
bonds.  Held,  error;  that  as  tho 
right  accru((l  only  on  condition 
the  estate  chose  to  purchase  or 
pay  for  the  bonds  or  stocks,  if  the 
options  were  accepted  the  pur- 
chases operated  to  increase  the 
capital  or  change  its  manner  of 
investment,  and  so  the  value  of 
the  options  did  not  belong  to  the 
life  tenant.    Id, 

12.  The  testator  had  in  his  hands 
for  investment  and  reinvestment 
certain  moneys  belonging  to  his 
wife,  which  he  mingled  with  his 
own  funds.  Held  (Earl,  J.,  dis- 
senting), that  the  estate  was  prop- 
erty charged  with  compound 
mterest  thereon.    Id. 

18.  By  the  will  Mrs.  M.  was  appointed 
executrix;  she  duly  qualified  and 
acted  as  such.  The  will  contained 
a  direction  that  each  executor  and 
trustee,  other  than  his  wife,  **  do 
receive  and  take  the  full  rate  of 
commissions  provided  by  law  for 
each  executor,"  substantially  the 
whole  income  of  the  estate  was 
given  to  her.  Held,  that  she  was 
not  entitled  to  commissions  as  it 
was  the  intention  of  the  testator 
to  exclude  her  from  compensa- 
tion. Id, 

14  Prior  and  up  to  the  death  of 
a  testator,  K.,  his  executor  was 
his  general  agent.  As  such  he 
placed  in  the  hands  of  an  attorney 
a  claim  for  collection.  The  attor- 
ney was  directed  by  the  testator 
to  pay  the  proceeds  to  K..  this  he 
did  by  sending  a  check  for  the 
avails  of  collection  to  the  office  of 
K.,  payable  to  his  order.  The 
testator  died  on  the  same  dav, 
after  the  delivery  of  the  check. 
Two  days  thereafter  K.  drew  the 
money  on  the  check  and  credited 
it  in  his  account  with  the  testator, 
which  prior  to  the  credit  showed 
a  balance  due  K.  The  testator 
died  insolvent.  Held,  that  the 
surrogate  properly  allowed  the 
credits  ;  that  wnen  the  check  was 
delivered  E.  could  treat  it  as  funds 
in  his  hands  to  be  applied,  so  far 
as  needed,  in  payment  of  what 
the  testator  then  owed  him,  and 
when  the  money  was  drawn  upon 
the   check  the  payment  rekted 


back  to  the  delivery  of  the  check, 
and  he  drew  it  as  payee,  not  as 
executor.    In  re  KeUogg.  648 

15.  Upon  settlement  of  the  accounts 
of  an  executor  the  surrogate  im- 
properlv  charged  him  with  an 
Item  of  $11,0CS  and  credited  him 
with  the  amount  of  a  claim 
against  the  estate  which  'he  had 
paid  in  full.  The  General  Term, 
on  appeal,  struck  out  the  errone- 
ous charge,  and  as  this  left  the 
estate  insolvent,  readjusted  the 
account  by  disallowing  the  over 
payment.  Held,  that  the  General 
Tenn  had  the  right  to  so  modify 
the  decree  instead  of  sending  it 
back  for  a  rehearing  before  the 
surrogate.  (Code  oi  Civ.  Pro, 
§  5J587.)  Id. 


EXTORTION. 

1.  To  sustain  a  conviction  undei  the 
Penal  Code  (§  558J,  for  sending  a 
threatening  letter,  it  is  not  essential 
that  the  threat  on  its  face  be  to  do 
an  illegal  act.  An  accusation  in 
writing  of  an  act  involving  moral 
turpitude,  known  by  the  writer  to 
be  false,  accompanied  with  a  sug- 
gestion that  legal  proceedings  will 
be  taken,  unless  the  person  against 
whom  it  is  made  purchase  silence, 
may  be  a  threat  within  the  statute, 
although,  in  form,  the  accused  is 
only  called  upon  to  render  satis- 
faction for  that  whichfif  the  chaigc 
was  true,  would  entitle  the  accuser 
to  pecuniary  compensation.  Both 
pie  V.  Wightman,  6d8 

2.  An  indictment  charged,  in  sub- 
stance, and  the  evidence  justified 
a  finding  that  defendant  and 
others,  with  intent  to  extort  money 
from  the  prosecutor,  sent  to  him  a 
letter,  well  knowing  its  contents, 
falsely  accusing  him  of  having  had 
sexual  intercourse  with  M.,  an  un- 
married female,  resulting  in  preg- 
nancy. The  letter  was  set  forth 
in  the  indictment;  it  purported  to 
have  been  written  by  one  of  the 
accused,  an  attorney,  and  was  ad- 
dressed to  the  prosecutor.  It  al- 
leged that  the  writer  had  been 
inf oi-med  by  M.  of  the  fact  of  such 
intercourse  and  its  results,  and 
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after  referring  to  the  liability  in 
such  case  for  the  support  of  the 
child  and  the  mother's  expenses 
during  her  siclcness,  concluded 
thus,  "are  you  willing  to  make 
suitable  provision  for  such  liability 
and  thereby  avoid  publicity,  or 
will  it  be  necessary  to  talie  legal 
steps  in  the  matter."  Held^  that 
the  indictment  was  good  in  sub- 
stance, and  the  evidence  Justified 
a  conviction.  Id, 


FINDINGS  OP  LAW  AND  PACT. 

The  failure  of  a  surro^te  to  make 
findings  of  fact  ana  law  as  re- 
quireabvthe  Code  of  Civil  Pro- 
cedure (g  2545).  ui>on  the  trial  of 
an  issue  of  fact  before  him,  is  not 
a  ground  of  objection  to  his  de- 
cision on  appeal.  It  is  the  duty 
of  the  party  appealing  to  procure 
to  be  made  such  findings  or  re- 
refusals  as  will  present,  through 
appropriate  exceptions,  the  Ques- 
tion he  desires  to  argue;  if  he 
omits  to  do  this,  no  question  is 
presented  for  review.   In  re  Hood. 

103 

PORECLOSURE. 

1.  By  the  Judgment  in  an  action  for 
tho  foreclosure  of  a  mortgage 
upon  premises  in  the  city  of  New 
York  owned  by  G.,  plaintilTs  in- 
testate, the  referee  appointed  to 
sell  was  directed  to  pay  all  assess- 
ments on  the  mortgaged  premises 
out  of  the  proceeds  of  sale.  At 
the  time  of  the  sale  there  was  an 
assessment  on  the  premises  for  a 
local  improvement,  which  the 
referee  paid.  This  assessment 
was,  on  tL3  application  of  G.,  sub- 
sequently vacated.  In  an  action 
brought  to  recover  back  the 
amount  paid,  hdd^  that  although 
the  assessment  was  paid  without 
the  knowledge  of  G.,  yet  as  it  was 
paid  by  order  of  the  court,  out  of 
moneys  belonging  to  him,  and  the 
court  had  power  to  direct  the  pay- 
ment so  long  as  the  assessment 
was  not  vacated,  and  as  its  validity 
could  not  be  determined  in  the 
foreclosure  suit,  the  payment  was 
equivalent  to  a  collection  from  G. 
under  process  of   law,  and  he 


was  entitled  to  recover;  also  that 
it  was  not  necessary,  as  a  condition 
of  recovery,  to  have  the  fore- 
closure ludgment  set  aside  or  an- 
nulled, ft  was  not  the  adjudication 
which  created  the  apparent  lien, 
or  the  authority  upon  which  the 
right  of  the  city,  as  between  it 
and  the  property  owner,  to  collect 
the  assessment  lepended.  Brdim 
V  Mayor,  etc,  18(i 

2.  T.  applied  to  G.  and  two  others 
for  a  loan  to  a  corporation.  This 
they  refused,  but  an  agreement 
was  made,  under  which  they 
loaned  the  money  to  T.,  taking 
his  notes  therefor.  T.  loaned  the 
money  to  the  corporation,  taking 
its  notes  therefor,  corresponding 
in  the  times  of  payments  and 
amounts  with  those  given  by  T. 
which  were  secured  by  mortgage 
on  real  estate  of  the  corporation, 
these  were  assigned  by  T.  as 
security  for  the  loan.  G.  died  and 
T.  was  appointed  one  of  his  ad- 
ministrators, lie  subsequently 
received  another  mortgage  from 
the  corporation  on  other  lands, 
which  he  also  assigned  as  collateral 
for  the  loan.  This  lost  mortgage 
was  foreclosed  by  advertisement 
by  the  two  surviving  assignees 
and  the  administrators  of  G.  The 
premises  were  bid  off  by  the  ad- 
ministrators, who,  however,  paid 
no  money  on  the  purchase.  The 
interest  of  G.  in  the  notes  given 
by  T.  w^as  set  forth  as  assets  in 
the  inventory  of  his  estate,  and 
on  final  settlement  of  the  accounts 
of  the  administrators,  it  appeared 
that  such  interest  had  been  paid 
in  full  by  T.  and  the  accounts 
were  so  settled.  Subsequently  the 
administrators  Joined  in  a  deed  of 
the  said  premises  to  a  son  of  T.  r 
who  conveyed  the  same  to  hi* 
father.  In  proceedings  to  compel 
T.  to  account,  as  administrator, 
for  the  proceeds  received  by  him 
on  sale  of  said  lands,  held,  that  on 
payment  of  the  debt  to  the  estate, 
T.  was  entitled  to  the  land;  that 
the  fact  that,  as  administrator^ 
ho  was  party  to  the  foreclosure 
did  not  affect  his  equities;  and 
that,  therefore,  he  could  not  bcr 
compelled  to  account  for  such 
proceeds.    In  re  OUberL  20U 

See  MoRTQAOB. 
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FOREIGN  CORPORATIONS. 

Defendant,  a  corporation  created 
under  the  laws  of,  and  doing  busi- 
ness in  another  State,  sold  to  plain- 
tiffs, who  were  doing  business  in 
this  State,  certain  agricultural  im- 

Elements,  with  an  agreement  to 
idemnify  and  defend  them  from 
all  prosecutions  because  of  any 
alleged  infringement  of  any  patent 
in  selling  the  implements,  provided 
notice  was  given  to  it,  and  it  was 
allowed  to  take  charge  of  the  case. 
An  action  having  been  so  com- 
menced aeainst  plaintiffs  they 
notified  defendant  and  required  it 
to  take  charge  of  the  defense;  this 
it  did  not  do,  and  judgment  was 
rendered  against  plaintiffs  in  that 
action.  The  summons  in  an  action 
upon  the  guaranty  was  served  in 
this  State  upon  a  director  of  the 
defendant.  On  motion  to  set 
aside  the  service,  held,  that  the 
cause  of  action  arose  in  this  State 
and  the  summons  was  properly 
83rved  (Code  of  Civ.  Froc.,  §  432, 
subd.  8);  also  held,  that  for  the 
purposes  of  the  motion  the  records 
of  defendant  showing  the  election 
of  the  person  upon  whom  service 
was  made  as  a  director,  were  suffi- 
cient to  establish  that  he  was  one 
in  fact     ChUdsY,  Harria  Iffg.  Go. 

477 


FORGERY. 

Upon  the  trial  of  an  indictment  for 
forgery;  the  charge  being  that 
defendant  knowingly  uttered  a 
false  check.  Held,  that  on  the 
question  of  guilty  knowledge  it 
was  competent  to  prove  the  utter- 
ing by  him  of  other  forged  checks 
upon  other  occasions.  People  v. 
£iterh(vrdL  691 


FORMER  ADJUDIC.VTION. 

1.  A  Judgment  is  not  an  estoppel  as 
to  any  fact  not  expressly  decided, 
and  as  to  which  contradictory 
inferences  majr  be  drawn,  from 
different  provisions  in  the  judg- 
ment. People  ex  rel.  BridgemanY. 
MaU,  170 


2.  At  the  annual  town  meeting  in 
the  town  of  Gravesend  in  1871,  a 
resolution  was  adopted,  to  the 
effect  that  the  common  lands  of 
the  town  should  thereafter  be  let 
on  notice  at  public  auction  to  the 
highest  bidder,  and  if  any  lot  is 
let  to  any  person  other  than  the 
last  lessee,  the  new  lessee  shall 
pay  the  former  one  ''  the  value  of 
improvements  on  the  property  at 
the  expiration  of  the  old  lease,' 
which  condition  shall  be  specified 
in  the  notice  of  letting.  A  lease 
of  the  land  in  question  was  duly 
executed  to  plaintiffs,  which  ex- 
pired February  1 ,  1883.  The  only 
provision  contained  therein  as  to 
payment  for  improvements  was 
one  substantially  as  contained  in 
the  resolution.  The  land  was  not 
relet.  In  an  action  to  restrain 
a  sale  of  the  lot  to  a  third  person, 
it  appeared  that,  after  the  expira- 
tion of  plaintiffs'  lease,  the  town 
brought  an  action  of  ejectment 
against  them,  wherein  judgment 
was  rendered  in  favor  of  the  town. 
Held,  that  said  judgment  was  con- 
clusive against  any  claim  on  the 
part  of  plaintiffs  to  any  right  of 
possession  in  the  land  in  question 
antedating  its  rendition,  either  to 
compel  satisfaction  by  the  town 
of  their  claim  for  improvements 
or  for  any  other  purpose.  Jfkirey 
V.  Tn  of  Gravesend,  405 

When  claim  against  executor 

does  not  survive  the  final  settlement 
of  his  accounts.    In  re  Gilbert,  200 


FRAUD. 

Where  a  vendor  brought  an  action 
to  i-ecover  the  price  of  goods  sold, 
and  obtained  an  attachment  there- 
in, on  the  ground  that  the  defend- 
ant had  removed  and  disposed  of 
his  proneity  with  intent  to  defraud 
his  creditors,  which  was  levied  on 
property  of  the  defendant,  but 
nothing  was  obtained  by  plaintiff 
under  the  attachment,  and  said 
action  was  subaeauently  discon- 
tinued, by  order  of  the  court,  on 
notice  to  the  defendant,  held,  that 

Elaintiff  was  not  precluded  there- 
y  from  rescinding  the  sale,  on  the 
ground  that  it  was  induced  by 
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fraud  on  the  part  of  the  vendee, 
and  from  bringing  an  action  to 
recover  the  goods  sold,  in  the  ab- 
sence of  proof  that  the  vendor 
brought  the  first  action  with 
knowledge  of  the  fraud.  Ray%  v. 
Midas,  602 


FRAUDULENT  CONVEYANCE. 

1,  Where,  in  an  action  by  judgment- 
creditors  to  set  aside  a  conveyance 
by  a  husband  through  a  third  per- 
son to  his  wife,  on  the  ground 
that  the  same  was  fraudulent  as 
against  creditors;  it  appeared  that 
the  conveyance  was  for  a  good  con- 
sideration, and  there  was  proof  of 
no  fraudulent  intent  or  of  facts 
from  which  fraudulent  intent  could 
be  inferred.  RM,  that  a  refusal  to 
non  suit  was  error,  although  as 
against  creditora  the  conveyance 
might  have  been  converted  into  a 
mortgage;  that  such  relief  could 
only  be  given  upon  proper  evi- 
dence in  an  action  where  it  was 
consistent  with  the  case  made  by 
the  complaint  and  embraced  with- 
in the  issues.     True^dell  v.  Sarles. 

164 

2.  The  fact  that  previous  to  such  a 
conveyance  credit  has  been  given 
to  the  husband,  and  that  the  cred- 
itor was  not  informed  of  the  con- 
veyance when  a  subsequent  credit 
was  given  is  no  evidence  of  fraud- 
ulent intent.  Id, 

8.  An  agreement,  made  at  the  time 
of  the  purchase  of  goods  on  credit, 
between  the  vendor  and  purchaser, 
that  in  case  of  the  insolvency  of 
the  latter,  or  of  an  assignment  be- 
coming necessary,  he  will  protect 
the  former  by  a  preference  to  the 
amount  of  the  goods  sold  and  un- 
paid for,  is  not  in  law  a  fraud  upon 
other  creditors,  nor  is  it  so  far 
conclusive  evidence  of  fraud  as  to 
avoid  a  preferential  assignment 
made  in  pursuance  thereof.  Ifat. 
Park  Bk,  v.  WhUmare,  297 

4.  The  affidavits  upon  which  an  at- 
tachment was  issued  set  forth  the 
making  of  such  an  agreement  by 
the  defendants  with  \Y..  another 
creditor.    The  following  facts  also 
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appeared  on  motion  to  vacate  the 
attachment.  A  few  davs  before 
the  assignment  was  made  defend- 
ants reported  that  they  were  en* 
tirely  solvent  and  could  pay  all 
their  debts  in  full,  and  made  a 
statement  of  their  affairs  showmg 
a  large  surplus  of  assets  over  lia 
bilities,  soon  after  this  claiming 
thev  could  not  pay  their  debts  in 
full  and  were  insolvent,  they  pro- 
posed to  their  creditors  a  com- 
promise, and  threatened,  unless 
their  offer  was  accepted,  to  make 
an  assignment  preferring  W., 
stating  that  then  the  other  credi- 
tors would  get  little  or  nothing. 
The  assignment  was  made  to  a 
foreign  assignee  two  days  after 
the  attachment  was  issuea.  The 
evidence  tended  to  show  that  the 
assignors  had  been  encaged  in  a 
prosperous  business,  ana  they  gave 
no  satisfactorv  or  intelligible  ex- 
planation of  tneir  sudden  alleged 
msolvencv.  A  f  ter  the  assignment 
was  made  defendants  and  the 
assignee  co-operated  apparently  to 
coerce  a  compromise,  and  offered 
to  "  fix  it  up*'  with  a  creditor  if 
he  would  consent  thereto.  Held, 
the  facts  justified  a  finding  that 
the  assirament  was  threatened 
and  made  by  defendants,  while 
not  actually  msolvent,  to  coerce  a 
favorable  compromise  and  thus 
secure  a  benefit  to  themselves;  at 
least  there  was  sufficient  to  give 
the  court  below  jurisdiction  to 
award  the  attachment,  and  its 
exercise  was  not  reviewable  here. 

Id, 

\  An  assignment  for  the  benefit  of 
creditors  contained  a  provision 
that,  "should  it  be  necessary  and 
to  the  better  performance  of  the 
trust, "*  the  'assignee  shall  have 
power  '*  to  finish  such  work  as  is 
unfinished,"  paying  the  necessary 
charges  and  expenses  before  pay- 
infl;  the  debts  and  liabilities  as  pro- 
vided for  in  the  assignment.  In 
an  action  to  set  aside  the  assign- 
ment as  fraudulent,  hdd^  that  no 
power  to  determine  as  to  the 
necessity  was  vested  hi  the  as- 
signee by  the  instrument ;  but  that 
the  power  conferred  was  con- 
ditioned upon  a  necessity  to  be 
determined  by  the  court;  that  the 
assignee  could  not  safely  exercise 
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it  except  under  order  of  the  court, 
and  in  case  he  attempted  so  to 
do  might  be  restrained  at  any 
moment  and  that,  therefore,  the 
provision  did  not  vitiate  the  as- 
signment   BMina  y.  Butcher,   575 


GENERAL  TERM. 

An  appeal  to  this  court  from  an 
aDrmance  by  the  (General  Term 
of  a  surrogate's  decree,  upon  trial 
of  an  issue  of  fact,  brings  nothing 
here  for  review  not  presented  by 
appeal  to  the  General  Term,  and, 
upon  appeal  to  the  General  Tenn, 
no  finding  or  decision  can  be  re- 
viewed that  was  not  excepted  to. 
((ode  of  Civ.  Pro. ,  §  2545.)  In  re 
KeUogg,  648 


GIFT. 

1.  A  gift  by  a  father  to  a  child  en- 
titled to  share  in  the  estate  of  the 
donor  v/ill  not  be  held  to  be  an 
advancement  within  the  meaning 
of  the  provision  of  the  statute  of 
descents  (1  R.  S.  754,  §  23;  in  re- 
lation'to  advancements  to  a  child 
of  an  intestate,  where  it  expressly 
appears  to  have  been  the  inten- 
tion of  the  father  that  the  gift 
should  not  be  considered  as  an 
advancement.     In  re  Morgan,    74 

2.  A  gift  made  by  the  intestate  to 
his  wife  is  not  affected  by  said 
provision;  such  a  set-off  is  only 
allowed  as  against  children.     Id, 


GRANTCR  AND. GRANTEE. 

A  grantee,  who  is  in  undisturbed 
possession  and  enjoyment  of  the 
premises  conveyed  to  him,  may 
not  retain  that  possession  and  at 
the  same  time  withhold  the  pur- 
chase-price ;  and  where  by  his 
deed  he  has  assumed  and  agreed 
to  pay  a  mortgage  on  the  premises 
he  cannot  while  holding  posses- 
sion avoid  the  obligation  of  his 
covenant  on  the  ground  that  the 
deed  is  invalid  Qiffordv.  Father 
Matthew  T  A,  B,  Soe.  189 


GRAVESEND  (TOWN  OF). 

1  In  1871  the  electors  of  the  town 
of  Gravesend  passed  a  resolution, 
to  the  effect  that  the  common 
lands  of  the  town  on  Coney  Island 
should  thereafter  be  let  only  by 
auction  to  the  highest  bidder,  and 
prohibited  the  letting  of  any  lot 
at  a  time  more  than  one  year  prior 
to  the  expiration  of  any  existing 
lease.  The  same  restriction  was 
contained  in  a  resolution  passed 
in  18G0,  before  the  system  of  pub- 
lic Icttin^s  was  adopted.  In  1878 
a  resolution  was  adopted,  amend- 
ing that  of  1871,  by  adding  a  pro- 
vision authorizing  the  commis- 
sioners to  renew  any  existing  lease 
upon  terms  they  may  deem  most 
advantageous  to  the  town.  Held, 
that  this  did  not  authorize  the 
commissioners  to  renew  leases 
without  restriction  as  to  the  time 
when  the  power  should  be  exer- 
cised ;  but,  that  it  was  subject  to 
the  restriction  contained  in  the 
resolution  of  18;  I;  and  that  a  re- 
newal lease,  executed  more  thaa 
a  yeiiT  prior  to  the  expiration  of  an 
existing  lease  of  the  lot,  was  void. 
THyouy  Town  of  Graffetend,   356 

2.  By  the  act  of  1883  (Chap.  458, 
Laws  of  188;i),  in  reference  to 
"  the  common  lands  ©f  the  town 
of  Gravesend,"  the  care,  manage- 
ment and  control  of  said  lands 
are  vested  in  the  supervisors  of 
the  town,  and  the  trustees  chosen 
as  specified  therein,  and  it  is  pro- 
vided, that  they  *' shall  not  have 
power  to  sell  or  give  title  to  any 
lands  of  the  town,"  with  certain 
exceptions.  As  to  the  lands  ex- 
cepted they  are  authorized  to  sell 
"to  the  present  lessees  in  pos- 
session of  the  same/'  provided  the 
sale  be  confirmed  by  resolution 
at  the  annual  town  meeting.  In 
an  action  by  former  lessees  of  one 
of  the  excepted  lots,  whose  lease 
had  expired,  to  restrain  a  sale  of 
the  lot  to  a  third  person,  held, 
that  the  act  operated  as  a  mere 
license  and  authoritv  to  the  board 
so  constituted  to  sell,  in  their  dis- 
cretion, to  the  lessees,  but  did 
not  obligate  them  to  do  so;  that 
a  lessee  acquired  no  legal  or  equit- 
able interest  In  the  land  by  virtue 
of  Its  provisions  until  a  contract ' 
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of  sale  h:d  been  perfected  between 
him  and  the  board,  or  unless  he 
could  shctw  a  case  entitling  him 
to  the  exercise  of  such  discretion- 
ary power.  Furey  v.  Town  of 
OraveMnd.  405 

8.  At  the  annual  town  meeting  in 
said  town,  in  1871,  a  resolution 
was  adopted,  to  the  effect  that 
the  common  lands  of  the  town 
should  thereafter  be  let  on  notice 
at  public  auction  to  the  highest 
bidder,  and  if  any  lot  is  let  to  any 
person  other  than  the  last  lessee, 
the  new  lessee  shall  pay  the 
former  one  "  the  value  of  im- 
provements on  the  property  at 
the  expiration  of  the  old  lease," 
which  condition  shall  be  specified 
in  the  notice  of  letting.  A  lease 
of  the  land  in  question  was  duly 
executed  to  plaintiff's,  which  ex- 
pired February  1 ,  1883.  The  only 
provision  contained  therein  as  to 
payment  for  improvements  was 
one  substantially  as  contained  in 
the  resolution.  The  land  was  not 
relet.  Held,  that  no  liability  was 
imposed  upon  the  town  by  the 
resolution  or  the  lease,  to  pay  for 
plaintiffs'  improvements,  or  to 
lease  the  land  again,  and  no  ab- 
solute liability  in  reference  there- 
to, except  that  of  specifying  the 
new  lessee's  liability  in  the  notice 
to  be  given  for  leasing,  in  case  it 
was  determined  to  lease  again, 
which  specification  could  not  be 
construed  as  anything  more  than 
a  covenant  that  the  town  would 
take  measures  to  cause  the  new 
tenant  to  pay  for  the  improve- 
ments; that,  as  there  had  been  no 
new  lease,  no  breach  had  oc- 
curred; the  town  was  entirely  at 
liberty  to  refuse  to  lease  again, 
and  to  dispose  of  the  lands  other- 
wise according  to  its  discretion. 

Id. 

4.  After  (he  expiration  of  plaintiffs' 
lease  the  town  brought  an  action  of 
ejectment  against  them,  wherein 
Judgment  was  rendered  in  favor 
of  the  town.  Ileld^  that  said 
Judgment  was  conclusive  against 
any  claim  on  the  part  of  plamtiffs 
to  any  right  of  possession  in  the 
land  in  question  antedating  its 
rendition,  either  to  compel  satis- 
faction by  the  town  of  their  claim 


for    improvements    or    for   any 
other  purpose.  Id, 

5.  Accordingly  held,  that  even  if 
said  statute  created  an  absolute 
prohibition  upon  the  board  from 
selling  and  conveying  the  land, 
as  plaintiffs  had  no  interest,  ana 
were  not  residents  of  the  town, 
they  could  not  enforce  such  pro- 
hibition. Id. 


GUARANTY. 

1.  While  the  liability  of  a  guarantor 
is  strieUmmi  jurist  and  cannot  be 
extended  beyond  the  plain  and 
explicit  language  of  his  contract, 
yet  such  contract  is  subject  to  the 
same  rules  of  construction  as  other 
contracts;  it  is  to  be  enforced  ac- 
cording to  the  meaning  and  intent, 
and  in  the  manner  designed  by  the 
parties  at  the  time  of  its  execution. 
Effect  must  be  given  to  all  of  the 
language  of  the  contract,  and  a 
meaning  and  effect  ascribed  to 
each  word  and  phrase  used  therein, 
if  it  can  be  done  without  violating 
the  plain  intent    BBople  v.  Lee, 

441 

3.  Where   it   clearly  appears  by  a 
guaranty  that  it  was  intended  to 
embrace  past  as  well  as  future 
transactions,  such  an  effect  will  be . 
given  to  it.  Id, 

8.  A  bank  had  been  for  a  series  of 
years  annually  appointed  a  de- 
pository of  the  State  for  canal 
tolls,  and  had  annually  executed 
and  delivered  to  the  State,  a  con- 
tract, guaranteed  by  some  of  its 
directors  in  their  individual  char- 
acter. Each  guaranty  recited  the 
designation  of  the  bank,  and  its 
contract  to  receive  and  account 
for  the  tolls,  and  the  guarantors 
covenanted  Jointly  and  severally 
that  the  bank  would  faithfully 
perform  its  contract,  account  for 
and  pay  over  all  moneys  deposited 
with  it,  and  also  "account  for  and 
pay  over  all  moneys  now  on  de- 
posit in  said  bank,  or  due  or  to 
become  due  therefrom  to  the  peo- 
ple." In  an  action  upon  a  guaranty 
so  given,  held,  the  guarantors  were 
bound  for  the  continuing  security 
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of  the  deposit  existing  at  the  time ; 
and  so,  they  were  liable  for  the 
whole  balance  due  from  the  bank 
to  the  State  at  the  beginning  of 
the  year,  as  well  as  for  subsequent 
deposits.  Id. 

4.  Also,  lidd,  that  it  was  not  compe 
tent  for  defendants  to  allege  ignor- 
ance of  the  existence,  at  the  time 
of  the  execution  of  the  guaranty, 
of  a  debt  so  expressly  provided  for, 
or  that  they  had  been  misled  by 
an  omission  of  their  principal  to 
notify  them  of  its  existence.    Id. 

6.  It  was  claimed  by  defendants  that 
they  -were  released  by  the  accept- 
ance of  a  new  contract  and  guar- 
anty for  the  next  year.  No  evi- 
dence of  actual  approval  or  ac- 
ceptance was  given.  It  appeared 
that  a  few  days  after  the  receipt, 
by  the  auditor  of  the  new  guaranty, 
during  which  time  he  was  dili- 
gently engaged  in  inquiring  into 
the  responsibility  of  the  persons 
proposed  as  sureties,  and  had  re- 
ceived no  satisf  actoiy  information, 
the  bank  failed.  Held,  that  under 
the  circumstances  no  acceptance 
could  properly  be  inferred;  and 
that  a  finding  that  there  was  no 
acceptance  was  justified.  Id. 

6.  Defendant,  a  corporation  created 
under  the  laws  of  and  doing  busi- 
ness in  another  State,  sold  to 
plaintiffs,  who  were  doing  busi- 
ness in  this  State,  certain  agricul 
tural  implements,  with  an  agree- 
ment to  indemnify  and  defend 
them  from  all  prosecutions  because 
of  any  alleged  infringement  of  any 
patent  in  selling  the  implements, 
provided  notice  was  given  to  it, 
and  it  was  allowed  to  take  charge 
of  the  case.  An  action  having 
been  so  commenced  against  plain- 
tiffs they  notified  defendant  and 
required  it  to  take  charge  of  the 
defense;  this  it  did  not  do,  and 
judgment  was  rendered  against 
plaintiffs  in  that  action.  The  sum- 
mons in  an  action  upon  the  guar- 
anty was  served  in  this  State  upon 
a  director  of  the  defendant.  On 
motion  to  set  aside  the  service, 
lield,  that  the  cause  of  action  arose 
in  this  State  and  the  summons  was 
properly  served   (Code   of   Civ. 


Proc.,  8  482,  subd.  8).     ChOdi  v. 
Harris  lifg.  Co.  All 

1.  Where  a  contract  of  guaranty  is 
entered  into  concurrently  with  the 
principal  obligation,  a  considera- 
tion which  supports  the  latter 
supports  the  former;  and  the  con- 
sideration need  not  be  expressed 
in  the  guaranty,  but  may  be  shown 
by  parol.  llrie  Co.  Svgs.  Ek.  v. 
CoU.  532 

8.  Plaintiff  held  a  bond  and  siiar- 
anty,  delivered  to  it  by  the  First 
National  Dank,  to  secure  deposits, 
which  the  latter  undertook  to  re- 
pay with  five  per  cent  interest. 
At  the  request  of  plaintiff  said 
bank  executed  to  it  a  new  bond 
which  recited  that  it  was  executed 
in  consideration  of  deposits  made, 
or  that  mi^ht  be  made,  which  the 
obligor  undertook  to  repay  on  de- 
mand, with  interest  at  four  per 
cent  On  the  bond  was  indorsed 
a  guaranty,  the  consideration  ex- 
pressed therein  being  the  making 
of  the  deposits  mentioned  in  the 
bond.  Four  days  after  the  receipt 
of  the  new  bond  and  guaranty  the 
others  were  surrendered.  No  de- 
posits were  made  after  the  delivery 
of  the  new  bond  and  guaranty, 
and  the  bank  failed  about  a  month 
thereafter.  In  an  action  upon  the 
guaranty,  held,  it  was  a  legitimate 
inference  from  the  circumstances 
that  the  new  bond  was  intended 
by  the  parties  as  a  substitute  for 
the  original  one,  and  the  surrender 
of  the  latter  was  a  good  consider- 
ation for  the  guaranty;  also,  that 
it  was  immaterial  w^hether  the 
guarantors  knew  or  did  not  know 
that  the  surrender  of  the  old  bond 
was  in  the  contemplation  of  the 
parties  when  they  became  guaran- 
tors. Id. 


GUARDIAN  AND  WARD. 

1.  No  jurisdiction  is  conferred  upon 
the  Surrogate's  Court  by  the  Code 
of  Civil  Procedure,  or  by  previous 
statutes,  to  judicially  settle  the 
accounts  of  a  testamentary  guard- 
ian, either  on  his  own  application 
or  on  that  of  any  other  person, 
while  the  guardianship  continues, 
and  an  attempted  settlement  of 
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the  kind,  made  either  before  or 
since  the  adoption  of  the  Code  is 
Yoid  for  want  of  jurisdiction.  In 
re  Hawley.  250 

2.  /  atfdww,  the  Surrogate's  Court  has 
Jurisdiciion  to  settle  such  an  ac- 
count, only  in  tiie  three  cases  spe- 
cified in  said  Code  (§  2847),  t.  d., 
where  the  ward  has  attained  his 
majority,  where  he  has  died,  and 
where  the  guardian  has  been  su- 
perseded by  a  successor.  Id, 

8.  The  provisions  of  the  Code  giving 
the  Surrogate's  Court  authority  on 
the  application  of  the  infant,  or  of 
a  relative  on  his  behulf ,  to  compel 
such  a  guardian  to  render  and  file 
an  account  annually  (^§  2855, 2842, 
2845),  are  intended  merely  to  in- 
form that  court  as  to  the  manner 
m  which  the  ^ardian  is  discharge 
mghis  trust,  but  do  no.  authorize 
the  judicial  settlement  of  such  in 
termediate  accounts,  or  the  allow- 
ance of  commissions  on  such 
accountings  Id, 

4.  8  ,  by  his  will,  divided  his  re- 
siduary estate  into  sixty  parts,  six 
of  which  he  gave  to  ms  son  A., 
an  infant,  for  his  sole  and  separ 
ate  use  and  benefit,  he  appointed 
his  executors,  "guardians  and 
trustees,"  of  the  estate  of  such  of 
his  children  as  should  not  be  ot  the 
age  of  twenty- one  at  the  time  of 
his  decease,  to  continue  such  until 
they  should  respectively  arrive  at 
that  age  H  ,  one  of  the  executors 
named,  alone  qualified  Hdd,  that 
he  was  not  constituted  by  the  will 
a  trustee,  within  the  meaning  of 
the  statute,  but  simply  guardian, 
as  the  will  created  no  trust,  and 
that  the  statutory  provisions  in 
regard  to  the  accountings  of  testa- 
mentary trustees  were  not  appli- 
cable to  him  Id 

5  The  nature  and  extent  of  the 
junsdiction  of  surrogates  over  tes- 
tamentary trustees  and  guardians 
under  the  Revised  Statutes,  and 
under  other  statutes  down  to  and 
including  the  Code  of  Civil  Pro- 
cedure, stated.  Id, 

raOHWAYS. 

1.  Where  the  public  have  taken  an 
easement  for  a  street  or  highway, 


and  the  surface  of  the  land  is 
above  the  |[rade  of  the  high- 
way, so  that  m  order  to  reach  the 
grade  line  it  is  necessary  to  re- 
move the  superincumbent  mat- 
erial, this  may  be  used  on  other 
portions  of  the  road,  on  the  prem- 
ises of  other  land  owners;  but  the 
public  easement  justifies  only  the 
taking  of  earth  and  soil  which 
the  process  of  construction  or  re- 
pair requires,  and  necessarily 
compels  to  be  removed.  Hobert 
v.  JSadl&r.  229 

2.  Where  therefore,  the  defendants, 
in  the  performance  of  a  contract 
with  the  public  authorities  for 
the  construction  of  a  highway 
across  plaintiff's  land,  the  surface 
of  which  was  above  the  grade  of 
the  highway,  not  only  removed 
the  gravel  and  other  materials 
above  grade,  but,  also,  du^  and 
were  digging  pits  in  the  highway 
to  the  depth  of  six  feet  below 
grade  to  get  gravel  with  which  to 
cover  the  roadway  on  lands  not 
owned  by  plainti£F.  Held,  that 
plaintiff  could  maintain  an  action 
to  restrain  the  further  removal 
of  the  gravel.  Id. 

8.  The  smallness  of  the  value  of 
the  fee  in  a  highway  does  not 
justify  a  seizure  of  the  fee  with- 
out due  and  lawful  authority  or 
its  destruction  by  indire'^t  rulings. 

Id, 

4  In  an  action  by  an  owner  of  real 
estate,  abutting  on  a  street  in  the 
city  of  New  \  ork,  against  a  cor- 
poration operating  an  elevated 
railroad  constructed  over  said 
street,  to  recover  damages  to 
his  propertv  occasioned  thereby. 
Meld,  that  the  doctrine  of  the  case 
of  Story  V.  New  York  Elevated 
BaUroad  C<mpany  (90  N.  Y  122), 
although  pronounced  by  a  di- 
vided court,  must  be  considered 
as  stare  decisis  upon  all  questions 
involved  therein,  not  only  ques- 
tions which  it  expressly  aecides, 
but  such  as  logically  come  within 
the  principles  therein  determined. 

Id. 

6.  Abutters  upon  public  streets  in 
a  city  are  entitled  to  such  damages 
as  they  may  have  sustained  oj 
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reason  of  a  diversion  of  the  street 
from  the  use  for  which  it  was 
originally  taken,  and  its  illegal 
appropriation  to  other  and  incon- 
sistent U8e&  LaJiT  V.  Met  El  R, 
B  Co,.  208 

6.  An  elevated  railroad  in  a  street  of 
a  city,  supported  by  columns 
placed  along  the  outer  line  of  the 
udewalks,  and  operated  by  steam 
power,  is  a  perversion  of  the  use 
of  the  street  from  the  purposes 
originally  designed,  and  is  a  use 
which  neither  the  city  authorities 
nor  the  legislature  can  legalize 
or  sanction,  without  providing 
compensation  for  the  injury  in- 
flicted upon  property  of  abutting 
owners.  Id. 

7.  Abutters  upon  a  public  street  of 
a  city,  claiming  title  to  their 
premises  by  grant  from  the  muni- 
cipal authorities,  which  grant  con- 
tains a  covenant  that  a  street  to  be 
laid  out  in  front  of  such  property 
shall  continue  forever  thereafter 
as  a  public  street,  acquire  an  ease- 
ment in  the  bed  of  the  street  for 
ingress  and  egress  to  and  from 
their  premises,  and,  also,  for  the 
free  and  uninterl^lpted  passage 
and  circulation  of  light  and  air. 

Id, 

8.  The  ownership  of  such  an  ease- 
ment is  an  interest  in  real  estate, 
constituting  property  within  the 
meaning  of  that  term  as  used  in 
the  Constitution  of  the  State,  and 
requires  compensation  to  be  made 
therefor  before  it  can  lawfully  be 
taken  for  public  use.  Id. 

9.  The  erection  and  operation  of  an 
elevated  railroad  as  aforesaid  in 
the  street,  the  use  of  which  is  in- 
tended to  be  permanent,  consti- 
tutes a  taking  and  appropriation  of 
the  easement  by  the  railroad  cor- 
poration rendering  it  liable  to  the 
abutters  for  the  damages  thereby 
occasioned.    Id, 

10.  Also  held,  that  no  legal  differ- 
ence exists  with  reference  to  the 
interest  acquired  by  abutting 
owners  in  a  public  street  in  the 
city  of  New  York,  between  that 
created  b^r  a  grant  from  the  muni- 
cipality with  a  covenant  as  afore- 


said, or  that  acquired  through  a 
series  of  mesTis  conveyances  from 
the  original  owner  whose  property 
was  taken  in  .inmtum  by  the  city, 
by  proceedings  under  the  act  of 
1(518  (2  R.  L.  49,  §  177),  to  beheld 
as  prescribed  bv  said  act,  "in  trust, 
nevertheless,  that  the  same  be  ap- 
propriated and  kept  open  for  and 
as  a  part  of  a  public  street  *  ♦  ♦ 
forever  in  like  manner  as  the  other 
public  streets  ♦  *  ♦  in  the  sud 
city  are,  or  of  right  ought  to  be; " 
that  said  proceedings  not  only 
created  a  valid  trust  in  the  city 
'  which  would  preclude  it  from  any 
other  use  of  the  land  acquired  than 
that  expressly  described  in  the 
statute,  but,  also,  constituted  a 
contract  between  the  city  and  the 
owner  which  runs  with  the  land, 
and  enures  to  the  advantage  of 
each  successive  grantee  thereof. 

Id. 

11.  Also  held,  that  it  was  not  essen- 
tial to  the  acquisition  of  an  abut- 
ter's rights  in  the  street  that  any 
land  should  have  been  originally 
taken  from  him.  as  in  any  event  he 
is  a  party  to  the  proceedings  to 
appropriate  the  land  for  the  same 
and  liable  to  be  assessed  for  its 
benefits,  and  therefore  entitled  to 
enjoy  them;  that  the  contract 
created  by  the  statute  and  pro- 
ceedings applies  to  all  persons 
entitlea  to  be  heard,  and  enures 
equallv  to  the  benefit  of  all,  al- 
though they  may  be  unequallv 
assessed  for  its  cost.  IcL 

12.  The  duty  of  keeping  the  streets 
of  the  city  of  Troy  in  repair  and 
free  from  obstructions  is,  under  its 
charter,  a  corporate  duty  (5^  15, 
chap.  181,  Laws  of  IHIO;  §  2.  tit. 
2,  chap.  598,  Laws  of  1870.)  Kufu 
V.  City  of  Tray.  844 

13.  The  city  was  not  relieved  from 
the  duty  so  imposed  by  the  crea- 
tion of  the  board  of  police  com- 
missioners under  and  by  the  act 
of  1870  (chap.  520,  Laws  of  1870); 
even  assuming  that  board  as  so 
constituted  is  an  independent  body 
not  subject  to  the  control  of  the 
municipal  corporation. The  powers 
conferred  and  duties  enjoined 
upon  the   police  department  by 
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said  act  in  respect  to  the  streets 
are  auxiliary  only,  not  exclusive. 

Id, 

14.  To  charge  a  city  corporation 
with  negligence,  in  not  removinfl^ 
an  obstruction  unlawfully  placed 
in  one  of  its  streets  by  a  third  per- 
son, it  is  not  necessary  to  show 
express  notice;  if  it  appears  from 
the  circumstances  that  the  muni- 
cipal authorities  charged  with  the 
care  of  its  public  streeU*  ought  to 
have  known  of  the  obstruction  and 
to  have  caused  its  removal,  and,  if 
ignorant,  that  their  ignorance  re- 
sulted from  the  omission  of  the 
duty  of  inspection,  and  of  the 
degree  of  diligence  which  might 
reasonably  be  expected,  the  city  is 
equally  chargeable  as  if  express 
notice  had  been  actually  given.  Id. 

15.  It  seems  that  where  the  question 
of  negligence  in  not  removing  such 
an  obstruction  depends  upon  im- 
plied notice,  in  determining  what 
18  a  reasonable  time  from  which 
notice  is  to  be  inferred,  weight 
should  be  given  to  the  considera- 
tion that  municipal  authorities 
cannot  be  expected  to  act  with  the 
promptness  and  celerity  of  indi- 
viduals in  conducting  their  private 
affairs.  Id. 

16.  Plaintiff  was  riding  along  one  of 
defendant's  streets,  the  road-bed  of 
which  was  thirty  feet  wide,  mac- 
adamized and  in  good  condition. 
On  one  side,  where  the  street  was 
graded  up  about  twelve  feet,  there 
was  a  sidewalk  ten  feet  wide,  sep- 
arated from  the  road-bed  b^  a 
curbstone  eight  inches  high. 
There  was  no  fence,  wall  or  other 
obstruction  to  guard  the  outer  edge 
of  the  sidewalk.  The  horse  at- 
tached to  the  wagon  in  which 
plaintiff  was  riding  became  fright- 
ened and  commenced  to  shy,  and, 
spite  of  the  efforts  of  the  driver, 
went  over  the  curbstone  and  side- 
walk and  down  the  embankment, 
carrying  the  wagon  and  plaintiff 
with  him.  In  an  action  to  recover 
damages,  for  injuries  received  by 
plaintiff,  it  appeared  that  the  street 
had  been  in  the  same  condition 
since  its  opening,  over  ten  years 
before,  and,  so  far  as  appeared,  no 
similar    accident  had   occurred. 


HeUd,  that  defendant  was  not  lia- 
ble ;  that  the  accident  was  one  of 
a  class  so  rare,  unexpected  and 
unforeseen,  defendant  could  not 
be  charged  with  negligence  for  a 
failure  to  guard  against  it.  Hvb- 
beU  V.  City  of  Tankers.  434 

17.  Also  held,  the  principle  was  not 
altered  by  a  provision  in  defend- 
ant's charter,  giving  it  power, 
through  its  common  council,  "to 
compel  or  cause  the  making  and 
repairing  of  railings  at  exposed 
places  in  the  streets; "  that  as  re- 
gards travel  on  the  street  this  was 
not  an  exposed  place.  Id. 

18.  Where,  by  the  charter  of  a  munic- 
ipal corporation,  the  duty  is  im- 
posed upon  it  of  keeping  its  streets 
and  sidewalks  in  a  reasonably  safe 
and  proper  condition  for  public 
use,  lor  a  neglect  to  perform  this 
duty  it  is  liable  for  damans  to 
persons  who  because  thereof, with- 
out fault  on  their  part,  receive 
injuries  Fovt^rey  v.  VU.  Saratoga 
Springs.  459 

19.  Actual  notice  to  the  proper  mu- 
nicipal authorities  of  a  defect  is 
not  necessary  in  order  to  charge  it 
with  negli^nce ;  they  owe  to  the 
public  the  duty  of  active  vigilance ; 
and  where  a  street  or  sidewalk  has 
been  out  of  repair  for  any  consid- 
erable length  of  time,  so  that  by 
reasonable  diligence  they  could 
have  notice  or  the  defect,  such 
notice  may  be  imputed  to  them.  /<^. 

20.  Snow  and  ice  which  had  fallen 
from  time  to  time  from  a  bam 
adioining  the  sidewalk  on  one  of 
defendant's  streets,  had  accumu- 
lated on  the  sidewalk  to  the  height 
of  about  three  feet  above  the  sur- 
face, and  about  two  and  a  half  feet 
above  the  snow  on  the  rest  of  the 
sidewalk.  This  accumulation  had 
been  there  about  two  weeks  when 
plaintiff,  in  passing  over  it,  fell 
and  was  injured.  By  defendant's 
charter  (chap.  220,  Laws  of  1866) 
the  care  and  custody  of  its  streets 
are  imposed  upon  its  trustees,  and 
it  is  made  their  duty  to  establish 
such  ordinances  and  regulations 
as  they  may  think  proper,  amonff 
other  things,  to  provide  for  and 
regulate  the  repairing  and  cleaning 
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of  streets  and  stdewalks,and  power 
is  given  to  raise  money  to  dis- 
charge these  duties.  In  an  action 
to  recover  damages,  held,  that  de- 
fendant was  properly  charged  with 
negligence.  Id. 

21.  It  appeared  that  the  street  in 
question,  with  its  sidewalks,  had 
been  open  for  its  full  width  for 
about  forty  years;  it  was  a  princi- 
pal street  of  the  village  and  exten- 
sively used.  Water  mains  were 
laid  through  it,  and  curb-stones 
had  been  placed  along  the  side- 
walks at  the  expense  of  the  village. 
Held,  the  evidence  justified  a  find- 
ing that  the  street,  for  its  whole 
width,  had  been  dedicated  to  and 
accepted  by  the  public,  and  that  it 
was  legally  one  of  the  village 
streets  id, 

22.  By  defendant's  charter,  after 
provisions  had  been  made  for 
repairs  of  its  streets  and  sidewalks, 
for  the  purpose  of  providing  the 
means  for  defraying  expenses,  the 
board  of  trustees  were  authorized 
to  raise  annually  a  sum  not  exceed- 
ing an  amount  specified  "  for  the 
support  of  roads  ♦  ♦  ♦  streets, 
lanes  and  alleys  within  the  village." 
Held,  that  the  word  '*  streets  "  in- 
cluded the  whole  space  between 
the  outer  lines  thereof,  i.  e.,  not 
only  the  roadway  but  the  side- 
walks; and  that  the  money  raised 
could  be  used  as  well  for  the  repair 
of  the  sidewalks  as  the  roadbed. 

Id. 

28.  The  village  superintendent, 
whose  duty  it  was,  under  the 
direction  of  the  trustees  to  make 
repairs,  testified  that  he  did  not 
have  any  money  in  his  hands  for 
that  purpose ;  there  was  no  proof 
that  there  were  not  sufficient  funds 
in  the  treasury  of  the  village,  which 
under  the  charter  could  have  been 
placed  in  his  hands.  Held,  the 
evidence  failed  to  show  want  of 
funds  to  repair  the  sidewalk.     Id, 

24.  It  is  within  the  discretion  of 
commissionei*8  of  highways  of  a 
to^n,  where  they  have  not  suffi- 
cient funds  in  their  hands  to  make 
all  needed  repairs,  to  apply  the 
funds  in  making  such  repairs  as 
m  their  judgment   are  most  ur- 


gently needed,  and  they  are  not 
responsible  for  an  error  in  judg- 
ment in  doing  so.  Monk  v.  Ttntn 
of  New  Utrecht,  652 

25.  Under  the  provisions  of  the  stat- 
ute prescribing  the  method  of  lay- 
ing out  highways  in  the  towns 
of  the  county  of  K.  (Chap.  670, 
Laws  of  1869),  and  in  compliance 
with  the  provisions  of  the  act  of 
1878  (Chap.  864.  Laws  of  1878), 
directing  the  commissioners  ap 
pointed  by  the  former  act  to  lay 
out  "Eighty-sixth  street,"  said 
stteet  was  laid  out  and  con- 
structed in  accordance  with  the 
plan  laid  down  by  the  commis- 
sioners. Id, 

26.  The  street  was  graded  iip 
in  one  place  about  thirty  feet 
above  the  adjoining  lanu.  Ho 
provision  was  made  in  the  plan 
for  a  railing  or  fence  on  the  outer 
lines  of  the  road  at  the  top  of  the 
bank.  The  commissioners  of  high- 
ways of  the  town  of  N.  U.  (de- 
fendant), upon  whom  is  imposed 
the  duty  oi  keeping  that  portion 
of  the  street  in  their  town,  when 
completed,  in  repair,  kept  the 
roadway  in  repair,  and  in  so  doing 
expended  all  the  moneys  in  their 
hands.  In  an  action  under  the 
act  of  1881  (Chap.  700,  Laws  of 
1881),  making  towns  liable  in  cer 
tain  cases  for  injuries  caused  by  a 
defective  highway,  to  recover 
damages  for  injuries  alleged  to 
have  oeen  sustained  by  reason  of 
negligence  on  the  part  of  the  com- 
missioners in  not  erecting  some 
barrier  at  the  top  of  the  bank. 
Held:  Fint.  The  omission  was  not 
a  defect  in  the  highway.  ISeoond, 
Conceding  it  to  have  been  such, 
as  the  commissioners  of  highways 
had  expended  the  moneys  m  mak- 
ing other  repairs  they  deemed 
more  urgent,  the  town  was  not 
liable.  Third.  The  defect  if  any, 
was  in  the  plan  and  was  not 
chargeable  to  the  officers  of  the 
town.  Id, 

27.  The  street  was  laid  out  with  a 
roadbed  sixty  feet  wide,  in  the 
center  of  which  was  a  street  car 
track;  on  each  side  was  a  side- 
walk eleven  feet  wide,  raised 
about  a  foot  above  the  level  of  the 
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road,  bordered  near  the  gutter 
with  a  row  of  trees.  Plaintiff, 
who  had  been  drinking  heavily, 
was  placed  in  the  center  of  the 
road,  on  a  clear  starlit  night, 
with  directions  to  follow  the  car 
track  to  his  place  of  destination  ; 
he  wandered  off  the  road  and 
fell  down  the  bank.  Hdd,  that 
he  was  chargeable  with  contribu- 
tory negligence.  Id, 


HUSBAND  AND  WIPE. 
See  Mabried  Woicbn. 


INDICTMENT. 

1.  Where  an  indictment  under  the 
Penal  Code  (§  284)  for  seduction 
under  promise  of  marriage,  is  de- 
fective in  not  giving  the  correct 
surname  of  the  female,  the  court, 
on  trial,  has  power  to  cure  the 
defect  bv  directing  an  amend- 
ment.   People  V.  Johnson,         218 

2.  The  provisions  of  the  Code  of 
Criminal  Procedure,  allowing 
such  an  amendment  (§§  6,  7,  275, 
281, 293, 294, 295),  are  not  violative 
of  the  provision  of  the  btate  Con- 
stitution (art.  1,  §  6)  declaring 
that  "no  person  shall  be  held  to 
answer  for  a  capital  or  otherwise 
infamous  crime  ♦  *  ♦  unless 
upon  presentment  or  indictment 
of  a  grand  jury."  Id, 

8.  An  indictment  charged,  in  sub- 
stance, and  the  evidence  justified 
a  flndintc  that  defendant  and 
others,  with  intent  to  extort 
money  from  the  prosecutor,  sent 
to  him  a  letter,  well  knowing  its 
contents,  falsely  accusing  him  of 
having  had  sexual  intercourse 
with  M. ,  an  unmarried  female,  re- 
sulting in  pregnancy.  The  letter 
was  set  forth  in  the  indictment ; 
it  purported  to  have  been  written 
by  one  of  the  accused,  an  attor- 
ney, and  was  addressed  to  the 
prosecutor.  It  alleged  that  the 
writer  had  been  informed  by  M. 
of  the  fact  of  such  intercourse 
and  its  results,  and  after  referring 
to  the  liability  in  such  case  for 
the  support  of  the  child  and  the 
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mother's  expenses  during  her  sick- 
ness, concluded  thus,  ''are  you 
willing  to  make  suitable  provision 
for  such  liability  and  thereby 
avoid  publicity,  or  will  it  be 
necessary  to  take  legal  steps  in 
the  matter."  Held,  that  the  in- 
dictment was  good  in  substance, 
and  the  evidence  justified  a  con- 
viction.   People  V.  Wightman    598 


INFANTS. 

1.  In  an  action  for  negligence  caus- 
ing injury  to  a  child,  so  young  as 
to  be  rum  mi  juris,  contributory 
negligence  may  not  be  imputed  to 
the  child ;  and  so  it  is  not  sufilcient 
to  defeat  a  recovery  to  show  that 
the  injury  would  not  have  hap- 
pened without  the  concurring  act 
of  the  child,  although  if  committed 
by  an  adult  it  would  be  a  negligent 
one.  There  must  also  be  concur- 
ring negligence  on  the  part  of  the 
parents  or  guardian.  Kum  v.  City 
of  Troy,  344 

2.  It  is  not  per  se  negligence  on  the 
part  of  a  parent  or  guardian  to 
permit  a  child  non  sui  juris  to 
play  in  the  street.  Id, 


INJUNCTION. 

1.  Where  defendants,  in  the  pjer- 
formance  of  a  contract  with 
the  public  authorities  for  the 
construction  of  a  highway  across 
plaintiff's  land,  the  surface  of 
which  was  above  the  grade  of  the 
highway,  not  only  removed  the 
gravel  and  other  materials  above 
erade,  but,  also,  dug  and  were 
digging  pits  in  the  highway  to  the 
depth  of  six  feet  below  grade  to 
get  gravel  with  which  to  cover  the 
roadway  on  lands  not  owned  by 
plaintiff.  Held,  that  plaintiff  could 
maintain  an  action  to  restrain  the 
further  removal  of  the  gravel. 
Robert  v.  Sadler,  229 

2.  Where,  the  only  relief  the  plaintiff 
would  be  entitled  to  on  the  facts 
agreed  upon  on  submission  of  a 
controversy  is  an  injunction,  as 
that  relief  is  expressly  prohibited 
(§  1281)  in  such  a  proceeding,  the 
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submission  should  be  dismissed. 
Ounard  Steamship  Co.  v.  Voorhis. 

525 


IN8URA.NCE  (LIFE) 

1.  A  policy  of  insurance,  issued  on 
the  tontine  plan,  on  the  life  of  8. 
recited  that  it  was  issued  in  con- 
sideration of  a  sum  stated  to  have 
been  paid  by  0.  and  six  others 
named,  the  children  of  8.,  who 
were  declared  to  be  the  assured; 
to  whom  the  company  agreed  to 
pay  the  amount  of  assurance  upon 
the  death  of  the  insured,  or  that  in 
case  he  should  be  living  at  the 
time  of  the  maturity  of  the  policy, 
the  holder  or  holders  of  the  policy 
should  be  entitled  to  withdraw  in 
cash  the  policy's  share  of  the 
fund.  In  an  action  to  determine 
as  to  who  was  entitled  to  this 
share,  plaintiffs  claimed  under  an 
assignment  of  the  policy  from  S.  to 
their  testator,  and  defendant  under 
assignments  from  the  assured. 
Hdd^  that  plaintiffs  acquired  no 
right  to  the  policy  or  the  fund 
under  the  assignment  from  S.,  as 
the  contract  of  the  company  was 
not  with  him,  but  by  its  express 
terms  with  the  assured.  Firdon 
V.  CanfiM,  143 

2.  Plaintiffs  claimed  that  the  assign- 
ments to  defendant  were  in  some 
respects  invalid.  Held^  that  con- 
ceding this  to  be  so,  it  was  imma- 
terial ;  it  did  not  improve  plaintiffs' 
title  or  authorize  them  to  recover. 

Id. 


INTEREST. 

Wlid'e  estate  of  agent  who  had 

moneys  placed  in  his  hands  for  in- 
f)est7nent  and  reinvestment,  hut  who 
mingled  the  same  with  Ms  own  funds, 
is  properly  chargeaMe  with  compound 
interest. 

See  In  re  KernocJian.  618 


JUDGMENT. 

1.  This  action  was  brought  against 
defendants,  as  executors  of  P.,  and 


the  complaint  sought  to  charge 
them  only  in  that  capacity.  After 
the  trial  an  order  was  granted 
amending  the  summons  and  com- 
plaint and  directing  the  judgment 
awarded  to  be  entered  against  the 
defendants,  individually  and  de 
bonis  propriis.  Held,  that  the  onder 
was  properly  reversed  by  the  Gen- 
eral Term;  that  the  amendment 
substituted  a  new  and  different 
cause  of  action,  which  the  de- 
fendants as  individuals  had  had  no 
opportunity  to  defend.  Van  CoU 
V.  Prentice.  45 

I.  The  will  of  8.  directed  his  execu- 
tors to  sell  his  real  and  personal 
estate,  and,  after  paying  his  debts, 
funeral  expenses  and  certain  lega- 
cies, to  divide  the  balance  among 
the  defendants  herein.  The  exe- 
cutor sold  and  conveyed  the  real 
est  ate  to  one  J).  Defendants  there- 
upon brought  an  action  against 
the  executor  and  B.  to  set  aside 
the  conveyance.  The  judgment 
therein  granted  the  relief  sought, 
and  also  decided  that  the  land 
descended  to  the  devisees,  subject 
to  the  execution  of  the  power,  as 
the  time  for  the  execution  thereof 
had  expired,  and  that  they  were 
entitled  to  the  possession  as  right- 
ful owners,  freed  from  the  trusts. 
In  an  action  under  the  Code  of 
Civil  Procedure  (§  1848)  to  charge 
defendants  as  such  devisees  with 
a  debt  of  the  testator.  HM,  it 
was  to  be  assumed  that  the  pro- 
vision, above  referred  to,  was  in- 
serted in  said  judgment  at  the  re- 
quest and  by  the  procurement  of 
the  defendants,and  when  they  took 
possession  under  the  jud^ent 
this  established  their  election  to 
avoid  a  sale  and  take  their  lega- 
cies in  the  land  itself  instead  of 
the  proceeds;  that  they  had  the 
right  to  do  this,  no  other  rights 
intervening,  or  being  prejudiced , 
that  it  might  be,  while  this  recon- 
version changed  the  legatees  to 
devisees,  it  did  not  divest  the 
heirs-at-law  of  their  legal  title,  yet 
such  legal  title  was  purely  formal, 
and  the  effect  of  defendants'  elec- 
tion was,  at  least,  to  vest  in  them 
the  equitable  ownership  and  the 
entire  beneficial  interest,and  there- 
fore the  action  was  mamtainable. 
Armstrong  v.  MoKelvey.  179 
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8.  Aflide  from  the  provision  in  ques- 
tion, the  will  gave  lei^acies  to  two 
of  the  defendants.  The  J udgment 
herein,  in  making  the  apportion- 
ment of  plaintiffs^  claim,  added  to 
the  share  of  each  of  these  de- 
fendants the  proportionate  part  of 
the  levies  given  them  in  excess 
of  their  co-tenants.  RM  no  error; 
that  having  chosen  to  take  their 
entire  legacies  in  land.they  became 
liable  to  creditors  under  the  statute 
to  the  extent  awarded.  Id, 


JUDICIAL  SALES. 

1.  As  to  whether  under  under  the 
late  bankrupt  act  a  sale  by  an 
assignee  in  bankruptcy  of  the  real 
estate  of  a  bankrupt,  made  with- 
out an  order  of  the  bankruptcy 
court  directing  it,  is  void  or  not, 
qiUBre.     Palmer  v.  Morrwon,     182 

U.  The  case  of  Smith  v.  Lang  (12 
Abb.  [N.  C]  113),  holding  such  a 
sale  to  be  void,  explained  and  the 
question  stated  to  oe  still  an  open 
one.  Id. 


JURISDICTION. 

1.  No  jurisdiction  is  conferred  upon 
the  Surrogate's  Court  by  the  Code 
of  Civil  Procedure,  or  by  previous 
statutes,  to  judicially  settle  the 
accounts  of  a  testamentary  guard- 
ian, either  on  his  own  application 
or  on  that  of  any  other  person, 
while  the  guardianship  continues, 
and  an  attempted  settlement  of 
the  kind,  made  either  before  or 
since  the  adoption  of  the  Code  is 
void  for  want  of  jurisdiction.  In 
re  Hawley.  250 

2.  It  seeme  the  Surrogate's  Court  has 
jurisdiction  to  settle  such  an  ac- 
count only  in  the  three  cases 
specified  in  said  Code  (^  2847)  t.  e, , 
where  the  ward  has  attained  his 
majority;  where  he  has  died,  and 
where  the  guardian  has  been 
superseded  by  a  successor.        Id. 

8.  As  a  Surrogate's  Court  is  one  of 
inferior  and  limited  jurisdiction, 
those  claiming  under  the  decree 
of  a  surrogate  must  show  affirma- 


tively his  authority  to  make  it, 
and  the  facts  which  give  him  juris- 
diction. Id, 

4.  The  nature  and  extent  of  the  juris- 
diction of  surrogates  over  testa- 
mentary trustees  and  guardians 
under  the  Revised  Statutes,  and 
under  other  statutes  down  to  and 
including  the  Code  of  Civil  Pro- 
cedure, stated.  Id. 

6.  After  the  rendition  of  a  verdict 
of  guilty  in  a  criminal  trial,  at  the 
request  of  defendant's  counsel,  the 
defendant  was  remanded  until  a 
day  named  for  the  purpose  of  a 
motion  for  arrest  of  judgment  and 
for  a  new  trial;  no  motion  was 
made  by  either  party  on  the  day 
named  or  during  the  term.  At  the 
next  term  of  the  court,  the  same 
judge  presiding,  the  district  attor- 
ney moved  for  judgment,  which 
was  opposed  on  the  ground  that  the 
court  had  no  jurisdiction.  Held, 
untenable ;  that  it  was  fairly  to  be 
assumed  that  defendant,  by  not 
appearing,  or  offering  to  appear, 
on  the  day  named,  and  by  not 
objecting,  waived  the  delay  within 
the  meaning  of  and  as  authorized 
by  the  provision  of  the  Code  of 
Criminal  Procedure  (§  472),  in 
reference  to  the  time  of  pronounc- 
ing judgment  after  a  verdict  of 
guilty     People  v.  EDerJiardt,    691 

6.  Where  an  order  of  General  Term, 
reversing  a  judgment  and  grant- 
ing a  new  trial,  is  affirmed  on 
appeal  to  this  court,  the  stipula- 
tion given  on  appeal  compels 
an  award  of  judgment  absolute 
against  the  appellant,  although  it 
appears  he  was  entitled  to  part  of 
the  relief  granted  by  the  judg- 
ment.    CorSdin  v  Sntder,         641 

7.  It  is  only  where  the  error  which 
might  have  justified  a  reversal  of 
the  judgment  was  merely  inci- 
dental and  capable  of  accurate 
correction,  and  so  the  judgment 
should  have  been  corrected  below 
without  the  award  of  a  new  trial, 
that  this  court  may  modify  the 
judgment  by  correcting  the  error. 

Id. 

8.  This  court  has  no  jurisdiction  to 
compel  an  appellant  to  attach  to 
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the  return  copies  of  documents 
which  where  not  part  of  the  record 
in  the  court  below.  States  v. 
Cramtoell.  664 

Juri9diction  of  Court  of  Ap- 
peals confined  to  retieuo  of  deter- 
mination actually  made  by  the  court 
below,  and  must  be  had  upon  tlie 
papers  before  the  General  Term, 

See  In  re  Ni  T,  O,  Go.  v.  Mayor ,  etc. 

1 

When   evidence    sufficient    to 

give  court  jurisdiction  to  issue  attach- 
ment, and  so  its  exercise  not  revieio- 
able  here. 

See  If,  P.  Bank  v.  Whitm^ore.    297 


LANDLORD  AND  TENANT. 

1.  Defendant  leased  to  a  Mrs.  O'B. 
three  rooms  in  a  house,  the  win- 
dows of  which  overlook  the  flat 
roof  of  an  extension.  The  lessee 
had  a  right  to  use  the  roof  for 
the  purpose  of  hanging  out  and 
drying  clothes,  but  defendant 
cautioned  her  not  to  let  children 
go  on  the  roof,  and  she  had  never 
allowed  them  to  go  there.  In  this 
roof  near  one  of  the  windows  was 
a  skylight.  Plaintiff,  an  infant 
about  three  years  old,  whose 
mother,  accompanied  by  him,  had 
called  on  Mrs.  O'B.,  fell  out  of 
the  window,  down  through  the 
skylight  and  was  injured.  There 
had  been  formerly  a  thin  wire 
screen  over  the  skylight  to  protect 
the  glass,  but  it  had  become  old 
and  rotten  and  was  removed  about 
six  weeks  prior  to  the  accident 
and  had  not  been  replaced.  In 
an  action  to  recover  damages  for 
the  injury,  hdd^  that  defendant 
had  violated  no  duty  which  he 
owed  to  plaintiff  and  was  not 
liable;  that  the  latter  could  not 
take  advantage  of  the  violation, 
if  any,  of  a  duty  plaintiff  owed 
to  Mrs.  O'B.,  unless  at  the  time 
of  the  accident  he  was  in  some- 
way connected  with  her,  t.  «., 
carrying  out  some  right  which 
she  herself  had.  Miller  v.  Wood- 
head.  471 

LEASE. 

1.  In  1871  the  electors  of  the  town 
of  Gravesend  passed  a  resolution, 


to  the  effect  that  the  common 
lands  of  the  town  on  Coney  Island 
should  thereafter  be  let  only  by 
auction  to  the  highest  bidder,  and 
prohibited  the  letting  of  any  lot  at 
a  time  more  than  one  year  prior 
to  the  expiration  of  an^  existing 
lease.  The  same  restriction  was 
contained  in  a  resolution  passed 
in  1866,  before  the  system  of  pub- 
lic letting  was  adopted.  In  1878 
a  resolution  was  adopted,  amend- 
ing that  of  1871,  by  adding  a  pro- 
vision authorizing  the  commis- 
sioners to  renew  any  existing  lease 
upon  terms  they  may  deem  most 
advantageous  to  the  town.  Held^ 
that  this  did  not  authorise  the 
commissioners  to  renew  leases 
without  restriction  as  to  the  time 
when  the  power  should  be  exer- 
cised; but,  that  it  was  subject  to 
the  restriction  contained  m  the 
1  esolution  of  1871 ;  and  that  a  re- 
newal lease,  executed  more  than  a 
year  prior  to  the  expiration  of  an 
existing  lease  of  the  lot,  was  void. 
TUyou  V.  Town  of  Gravesend.    856 

2.  By  the  act  of  1883  (Chap.  458, 
Laws  of  1883),  in  reference  to 
**  the  common  lands  of  the  town 
of  Gravesend,"  the  care,  manage- 
ment and  control  of  said  lands  are 
vested  in  the  supervisors  of  the 
town,  and  the  trustees  chosen  as 
specified  therein,  and  it  is  pro- 
vided that  they  "shall  not  have 
power  to  sell  or  give  title  to  any 
lands  of  the  town,"  with  certain 
exceptions.  As  to  the  lands  ex- 
cepted they  are  authorized  to  sell 
*'  to  the  present  lessees  in  posses- 
sion of  the  same,"  provided  the 
sale  be  confirmed  by  resolution  at 
the  annual  town  meeting.  In  an 
action  by  former  lessees  of  one  of 
the  excepted  lots,  whose  lease  had 
expired,  to  restrain  a  sale  of  the 
lot  to  a  thinl  person,  held,  that 
the  act  operated  as  a  mere 
license  and  athority  to  the  board 
so  constituted  to  sell,  in  their  dis- 
cretion, to  the  lesses,  but  did  not 
obligate  them  to  do  so,  that  a 
lessee  acquired  no  legal  or  equit- 
able interest  in  the  land  by  virtue 
of  its  provisions  until  a  contract 
of  sale  had  been  perfected  between 
him  and  the  board,  or  unless  he 
could  show  a  case  entitling  him 
to  the  exercise  of   such   discre- 
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tionary  power.     Furey  v.    Town 
of  Oravesend,  405 

8.  At  the  annual  town  meeting  in 
said  town,  in  1871,  a  resolution 
was  adopted,  to  the  effect  that  the 
common  lands  of  the  town  should 
thereafter  be  let  on  notice  at  pub- 
lic auction  to  the  highest  bidder, 
and  if  any  lot  is  let  to  any  person 
other  than  the  last  lessee,  the  new 
lessee  shall  pay  the  former  one 
**  the  value  of  improvements  on 
the  property  at  the  expiration  of 
the  old  lease,"  which  condition 
shall  be  specified  in  the  notice  of 
letting.  A  lease  of  the  land  in 
question  was  duly  executed  to 
plaintiffs,  which  expired  February 
I,  1883.  The  only  provision  C5on- 
tained  therein  as  to  payment  for 
improvements  was  one  substanti- 
ally as  contained  in  theresolution« 
The  land  was  not  relet  Bnld,  that 
no  liability  was  imposed  upon  the 
town  by  the  resolution,  or  the 
lease  to  pay  for  plaintiffs*  improve- 
ments, or  to  lease  the  land  again, 
and  no  absolute  liability  in  refer- 
ence thereto,  except  that  of  speci- 
fving  the  new  lessee's  liability  in 
the  notice  to  be  given  for  leasing, 
in  case  it  was  determined  to  lease 
again,  which  specification  could 
not  be  construed  as  anything  more 
than  a  covenant  that  the  town 
would  take  measures  to  cause  the 
new  tenant  to  pay  for  the  improve- 
ments; that,  as  there  had  been  no 
new  lease,  no  breach  had  oc- 
curred; the  town  was  entirely  at 
liberty  to  refuse  to  lease  again, 
and  to  dispose  of  the  lands  other- 
wise according  to  its  discretion 

Id. 


LEGATEES,    NEXT    OP    KIN, 
HEIRS  AND  DEVISEES. 

1.  The  will  of  S.  directed  his  execu- 
tors to  sell  his  real  and  personal 
estate,  and,  after  paying  his  debts, 
funeral  expenses  and  certain  leg- 
acies, to  divide  the  balance  among 
the  defendants  herein.  The  execu- 
tors sold  and  conveyed  the  real 
estate  to  one  H.  Defendants 
thereupon  brought  an  action 
against  the  executors  and  B.  to 
set  aside  the  conveyance.  The 
Judgment  therein  granted  the  re- 


lief sought;  and  also  decided 
that  the  land  descended  to  the 
devisees,  subject  to  the  execution 
of  the  power,  as  the  time  for  the 
execution  thereof  had  expired, 
and  that  they  were  entitled  to  the 
possession  as  rightful  owners, 
freed  from  the  trusts.  In  an 
action  under  the  Code  of  Civil 
Procedure  (§  1843)  to  charge  de- 
fendants as  such  devisees  with  a 
debt  of  the  testator.  Held,  it  was 
to  be  assumed  that  the  provision, 
above  referred  to  was  inserted  in 
said  judgment  at  the  request  and 
by  the  procurement  of  the  de- 
fendants, and  when  they  took  pos- 
session under  the  judgment  this 
established  their  election  to  avoid 
a  sale  and  take  their  legacies  in 
the  land  itself  instead  of  the  pro- 
ceeds; that  they  had  the  right  to 
do  this,  no  other  rights  interven- 
ing, or  being  prejudiced;  that  it 
might  be,  while  this  reconversion 
changed  the  legatees  to  devisees, 
it  did  not  divest  the  heirs-at-law 
of  their  legal  title,  yet  such  legal 
title  was  purely  formal,  and  the 
effect  of  defendants'  election  was. 
at  least,  to  vest  in  them  the  equit- 
able ownership  and  the  entire 
beneficial  interest,  and  therefore 
the  action  was  maintainable. 
Armstrong  v.  McKdvey.  170 

2.  The  provision  of  said  Code,  under 
which  the  liability  of  devisees  in 
such  case  arises,  does  not  require, 
as  a  condition,  that  the  legal  title 
shall  have  passed,  they  are  made 
liable  "  to  the  extent  of  the  estate, 
interest  and  right  in  the  real 
property  which  »  ♦  ♦  was 
effectually  devised  to  them."    Id. 

8.  Aside  from  the  provision  in 
question,  the  will  gave  legacies 
to  two  of  the  defendants.  'J'he 
judgment  herein,  in  making  the 
apportionment  of  plaintiffs'  claim 
added  to  the  share  of  each  of 
these  defendants  the  proportion- 
ate part  of  the  legacies  given 
them  in  excess  of  their  co-tenants. 
Held  no  error;  that  having  chosen 
to  take  their  entire  legacies  in 
land,  they  became  liable  to  cred 
itors  under  the  statute  to  the 
extent  awarded.  Id. 

See  Wjua 
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LICENSi; 

Where  the  public  for  a  long  period 
of  lime  have  notoriously  and  con- 
stantly been  in  the  habit  of  cross- 
ing a  railroad  at  a  point  not  in 
a  traveled  public  highway,  with 
the  acquiescence  of  the  railroad 
corporation,  this  acquiescence 
amounts  to  a  license,  and  imposes 
a  duty  upon  it,  as  to  all  persons  so 
crossmg,  to  exercise  reasonable 
care  in  the  running  of  its  trains,  so 
as  to  protect  them  from  injury. 
^fTM  V.  N.  T.  a,  etc.  362 


LIEN. 

Where  the  owner  of  a  chose  in 
action,  after  a  transfer  for  a  good 
consideration  of  an  interest  therein 
to  one  person,  assigns  and  trans- 
fers the  same  to  a  bona  fids  pur- 
chaser with  authoritv  to  collect, 
the  latter  is  not  entitled  to  retain 
the  whole  proceeds  of  collection. 
The  first  transferee  acquires  an 
equitable  lien  upon  the  proceeds 
of  coUection  to  the  extent  of  the 
interest  transferred  to  him;  the 
second  transferee  takes  subject  to 
such  lien,  and  an  action  is  main- 
tainable against  him  to  enforce 
the  same.    Fairbanks  v.  Sargent, 

108 


LIMITATION  OF  ACTIONa 

1.  Although  the  statute  of  limita- 
tions does  not  apply  to  the  issuing 
of  a  writ  of  mandamus,  the  writ 
should  not  be  granted  after  the 
period  fixed  by  statute  as  a  bar  to 
an  action  has  expired,  when  the 
delay  is  unexplained  and  unac- 
counted for.  PeopU  ex  reL  MiUard 
V.  Chapin,  96 

2.  In  an  action  to  recover  back  an 
illegal  assessment  it  appeared  that 
the  order  vacating  the  assessment 
was  granted  December  4,  1871. 
Plaintiff  presented  his  claim  to 
the  comptroller  November  17, 
1877,  pursuant  to  the  requirements 
of  the  city  charter  (§  105.  chap.  385 
Laws  of  1873)  and  this  action  was 
commenced  December  18,  1877. 
The   statute  of  limitations    was 


pleaded  as  a  defense,  but  the  com- 
plaint was  dismissed  upon  the 
trial  wholly  upon  other  ^rounds. 
Hdd,  that  the  statute  could  not  be 
invoked  to  sustain  the  dismissal, 
as,  if  error  was  committed  in  the 
ruling,  it  could  not  be  cured  by 
raising  a  Question  on  appeal  not 
raised  on  the  trial;  also,  held,  that 
the  claim  was  not  barred  by  the 
statute,  that  as,  by  the  Codfe  of 
CivllProcedure(§  «)6),"when  the 
commencement  of  an  action  has 
been  staged  ♦  ♦  *  by  statutory 
prohibition,  the  time  of  the  con- 
tinuance of  the  stay  is  not  a  part 
of  the  time  limited  for  the  com- 
mencement of  the  action/'  and  as 
by  the  city  charter  (§  105)  plaintiff 
was  prohibited  from  bringing  suit 
until  after  the  lapse  of  thirty  days 
from  the  presentation  of  the  claim, 
the  running  of  the  statute  was 
suspended  during  the  thirty  days. 
Brehm  v.  Mayor,  etc,  18S 

S.  Also,  held,  that  the  question  was 
not  affect^  by  the  provision  of 
said  Code  (§  410),  which  declares 
that  when  a  demand  is  necessary 
to  entitle  a  party  to  maintain  an 
action,  the  time  within  which  the 
action  must  be  commenced  must 
be  computed  from  the  time  when 
the  right  to  make  the  demand  is 
complete;  that  this  provision  only 
applies  where  an  immediate  right 
of  action  follows  a  demand,     fd, 

1  It  seems,  the  presentation  of  the 
claim,  although  a  necessary  pre- 
liminary to  the  bringing  of  a  suit 
against  the  city,  is  not  the  com- 
mencement of  an  action  or  pro- 
ceedings to  collect  the  claim  within 
the  meaning  of  the  statute  of  limi- 
tations. Id 

5.  H. ,  defendant's  intestate. executed 
to  the  executors  of  B.  two  written 
instruments,  by  each  of  which  he 
promised  to  pa^  to  them  as  such 
executors  at  his  death,  if  he  died 
without  heirs,  a  sum  specified, 
which  the  instrument  described  as 
a  fund  held  by  the  executors  in 
trust,  in  which  H.  had  a  life  estate, 
with  remainder  over  to  his  heirs. 
H.  died  leaving  an  heir.  In  an 
action  to  recover  the  sum  specified, 
?ield,  that  as  the  cause  of  action 
did  not  accrue  until  after  the  death 
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of  H.,  the  statute  of  limitations 
did  not  begin  to  run  until  then  and, 
as  the  action  was  brought  within 
the  time  limited  after  such  death, 
it  was  not  barred.    Lee  v.  Horton. 


6.  On  hearing  before  the  board  of 
claims  of  a  claim  for  an  unlawful 
diversion  of  the  waters  of  Seneca 
river.it  appeared  that  the  diversion 
for  which  the  claim  was  made  was 
for  the  years  1882,  1883  and  1884. 
The  claim  was  filed  in  Au^st, 
1884.  HM,  that  the  statute  of 
limitations  was  not  a  bar  to  the 
claims  for  1888  and  1884;  that 
each  day  the  unlawful  use  was 
continued  a  new  cause  of  action 
arose,  and  that,  as  no  recovery 
could  be  had  for  future  damages, 
a  failure  to  file  a  claim  within  the 
time  limited  by  the  statute,  after 
the  commencement  of  the  unlaw- 
ful diversion,  had  no  effect  on  the 
rights  of  the  claimant  to  recover 
damages  sustained  within  the  two 
years  limited.  ^W)y  Mfg.  Go,  v. 
State.  563 


LONG  ISLAND  CITY. 

The  provision  of  the  original  charter 
of  Long  Island  City  (chap.  719, 
Laws  of  1870),  giving  to  the  com- 
mon council  power  to  employ  and 
pay  an  attorney,  is  repugnant  to 
and  was  repealed  by  the  amended 
charier  (chap.  461,  Laws  of  1871), 
and  under  the  latter  the  common 
council  is  placed  under  an  absolute 
disability  to  create  any  debt  or 
liability  on  the  part  of  the  city  for 
legal  services.    Lyddy  v.  L,  I.  City. 

218 


manda:mus. 

1.  While  the  courts  may,  by  man- 
damus, act  in  certain  cases  affect- 
ing corporate  matters,  they  can 
only  do  so  where  the  duty  con- 
cerned and  thus  attempted  to  be 
enforced  is  specific  and  plainly 
imposed  upon  the  corporation. 
People  V.  K  r.  L.  E,  &  W.  R,  R 
Co,  58 

3.  The  Supreme  Court  has  no  juris 
diction  to  grant  a  writ  of  t/wti- 


damu8  on  behalf  of  the  people, 
at  the  instance  of  the  attorney- 
general,  requiring  a  railroad  cor- 
poration to  erect  a  buildinfir  at  a 
station  on  its  road  of  sufficient 
capacity  to  accommodate  the  pas- 
sengers and  freight  business  at 
that  place,  although  it  appears, 
and  is  conceded  by  the  corpora- 
tion, that  its  station  building  is  en- 
tirely inadequate  for  these  purpose 
and  that  the  absence  of  a  suita- 
ble depot  building  and  warehouse 
is  a  serious  injury  to  the  public 
doing  business  at  that  station,  and 
although  it  appears  that  upon  a 
complaint  made  to  the  railroad 
commissioners,  and,  upon  notice 
to  the  defendant,  that  body  ad- 
judged and  recommended  that 
the  company  should  construct  a 
suitable  building  within  a  time 
named,  with  which  recommenda 
tion  It  refused  tocomply,  not  for 
want  of  means,  but  because  its 
directors  decided  not  to  do  so.  Id. 

8.  The  discretion  of  the  court  to 
p'ant  or  refuse  a  writ  of  mandamus 
IS  not  absolute  but  is  governed  by 
legal  rules,  and  its  exercise  is  sub 
ject  to  review  here.  PeopU  exrel. 
MUlard  v.  Chapin,  96 

4.  The  sufficiency  of  the  evidence 
upon  which  is  based  a  decision  of 
the  State  comptroller  as  to  who  is 
entitled  to  the  purchase-money 
paid  upon  an  invalid  sale  of  land 
for  taxes,  which  he  is  required  to 
refund  out  of  the  State  treasury 
(§§  80,  83,  85,  chap.  427,  Laws  of 
1855),  may  not  be  reviewed  by 
mandamus  ;  nor  can  the  decision, 
even  if  wrong,  be  so  rectified.  Id, 

5.  The  writ  does  not  lie  to  compel 
an  officer  exercising  iudicial 
functions  to  make  any  particular 
decision  or  to  set  aside  a  decision 
already  made.  Id, 

G.  Although  the  statute  of  limita- 
tions does  not  apply  to  the  issuing 
of  a  writ  of  mandamus,  the  writ 
should  not  be  granted  after  the 
period  fixed  by  statute  as  a  bar  to 
an  action  has  expired,  when  the 
delay  is  unexplained  and  unac- 
counted for.  Id, 

7.  It  seems,  that  the  writ  may  also, 
in  the  discretion  of  the  court,  be 


744 


INDEX. 


denied  when  the  delay  in  moving 
it  is  unreasonable,  although  it  falls 
short  of  the  time  allowea  f  or  com- 
mencing actions.  Id. 


MANUFACTURING  CORPORA- 
TIONS. 

1.  As  the  rights  and  liabilities  under 
the  penal  provisions  of  the  Gen- 
eral Manufacturing  Act  (Chap.  40, 
Laws  of  1848),  are  not  only  "  regu- 
lated by  special  provision  of  law," 
but  have  no  existence  outside  of 
the  statute,  the  right  of  transfer 
given  by  the  Code  of  Civil  I^o- 
cedure  (§1010),  does  not  under  said 
Code  give  a  riffht  of  enforce- 
ment to  the  transferee  (§  1909),  but 
leaves  the  question  of  that  right 
to  the  existing  law.  Elake  v.  6tm- 
vxM.  618 

2.  The  rule  of  the  common  law 
governs  the  question  as  to  the 
survivability  of  a  cause  of  action, 
to  recover  the  penalty  imposed  by 
said  act  upon  a  trustee  of  a  cor- 
poration organized  under  it,  who 
has  joined  in  making  a  false 
annual  report;  it  is  not  affected 
by  any  provision  of  the  Code,  and 
the  action  abates  upon  the  death 
of  either  party.  Id. 


MARRIED  WOMEN. 

In  an  action  to  recover  dower  it 
appeared  that  praintiff,  during  the 
life-time  of  her  husband,  who  had 
been  declared  a  lunatic,  and  a 
committee  of  his  estate  appointed, 
entered  into  a  contract  with  the 
committee  and  the  children  of  her 
husband,  and  executed  to  them  a 
deed,  by  which,  in  consideration 
of  the  receipt  by  her  of  about  one- 
third  of  her  husband's  property, 
she  released  all  interest  in  h'ls 
estate,  including  **her  inchoate 
right  of  dower  (if  any  exists),  of, 
in  and  to  any  and  all  real  estate," 
of  her  husband,  and  also  cove- 
nanted at  any  future  time  on 
demand  to  execute  all  necessary 
deeds,  releases  or  transfers,  to 
carry  out  the  intention  of  the 
parties,  **  namely,  the  full  and 
perfect  release  "  of  her  "  inchoate 


and  other  rights  in  the  property  " 
of  her  husband,  which  she  had 
or  might  have  at  the  time  of  the 
death;  and  she  also  covenanted 
not  to  make  any  claim  therefor  on 
the  death  of  her  husband.  Hdd, 
that  plaintiff  was  not  entitled  to 
dower;  that  there  was  under  the 
agreement  and  within  the  meaning 
of  the  Revised  Statutes  (1  R  S. 
741,  g§  12,  18,  14),  a  pecuniary 
provision  made  in  lieu  of  dower; 
and,  as  plaintiff  had  retained  that 
provision  and  never  offered  to 
return  it,  she  must  be  deemed  to 
have  elected  to  keep  it  in  lieu  of 
dower.    JonM  v.  Fleming        418 

MERGER 

1.  Where  the  mortgage  of  a  third 
person  has  been  assigned  by  the 
mortgagee  as  collateral  for  his 
own  debt,  the  foreclosure  of  the 
mortgage  and  purchase  at  the 
foreclosure  sale  by  the  assignee, 
as  against  the  assignor,  where  the 
latter  is  not  made  a  party  to  the 
foreclosure  and  his  equitable  right 
foreclosed,  simply  substitutes  the 
land  for  the  mortgage  and  the 
assignee  holds  it  as  a  security 
merely,  subject  to  the  right  of  the 
assignor  to  redeem  by  payment  of 
the  debt.  The  doctrine  of  merger 
does  not  apply  in  such  case,  as  in 
equity  mer^r  will  never  be 
allowed  a^mst  the  interest  of 
the  parties  or  their  obvious  inten- 
tion, or  where  the  two  estates  are 
held  in  different  rights.  In  re 
Gilbert  200 

2.  Where  the  plaintiff  in  an  action 
against  the  trustee  of  a  manu- 
facturing corporation  for  making 
a  false  annual  report  dies,  after 
the  rendition  of  judgment,  the 
action  does  not  abate  and  the 
cause  of  action  is  merged  in 
the  judgment,  which  passes  as 
assets  to  the  representatives  of 
the  deceased,  and  they  are  entitled 
to  be  substituted  in  his  place. 
(Code  of  Civ.  Pro.,  g§  1912,  1297. 
1298.)    Eiake  v.  OristooUL         G13 

MORTGAGE. 

1.  One  who  purchases  land,  subject 
to  a   mortgage,  makes  the  land 
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thereby  the  primary  fund  for  the  6. 
payment  of  the  mortgage  debt, 
and  this  is  so,  although  the  deed 
contains  a  covenant  on  the  part  of 
the  grantee  to  pay  the  mortgage 
debt.  The  covenant  is  to  inoem- 
nify  the  grantor  against  the  con- 
tingency that  the  land  may  not 
bring  enough  to  pay  such  debt 
In  T6  WiOmr  v.  Warren.  1»2 

2.  W.  purchased  certain  real  estate, 
sub;|ect  to  a  mortgage  thereon, 
which  by  his  deed  he  assumed 
and  agreed  to  pay.  He  conveyed 
the  land  to  his  daughter  by  deed 
containing  f  uU  covenants,  in  which 
no  reference  was  made  to  the  mort- 
gage. The  only  consideration  for 
the  deed  was  natural  love  and 
affection.  W.,  after  the  convey- 
ance, paid  part  of  the  mortgage. 
The  daughter,  after  his  death, 
paid  interest  on  the  balance,  and 
for  the  amount  so  paid  presented 
a  claim  a^inst  his  estate.  Meld, 
that  the  land  was  the  primary 
fund  for  the  payment  of  the  mort- 
gage, and  the  daughter  took  it 
subject  to  that  burden ;  that  the 
covenants  in  the  deed  were  invalid 
and  W.  incurred  no  obligation, 
legal  or  equitable,  to  pay  the  mort- 
gage in  exoneration  of  the  land, 
and  that,  therefore,  the  claim  was 
improperly  allowed.  Id, 

8.  Where  the  mortgage  of  a  third 
person  has  been  assigned  by  the 
mortgagee  as  coUateral  for  his 
own  debt,  the  foreclosure  of  the 
mortgage  and  purchase  at  the  fore-  q 
closure  sale  by  the  assignee,  as 
against  the  assignor,  where  the 
latter  is  not  made  a  party  to  the 
foreclosure  and  his  equitable  right 
foreclosed,  simply  substitutes  the 
land  for  the  mortgage  and  the 
assignee  holds  it  as  a  security 
merely,  subject  to  the  right  of 
the  assignor  to  redeem  by  pa3rment 
of  the  debt,  and  upon  such  pay- 
ment he  is  entitled  to  the  land. 
In  re  OUbert.  dUO 

4.  The  doctrine  of  merger  does  not 
apply  in  such  case,  as  in  equity 
merger  will  never  be  allowed 
against  the  interest  of  the  parties 
or  their  obvious  Intention,  or 
where  the  two  estates  are  held  in 
different  rights.  Id, 

Sickles  — ^Vol.  LIX.      94 


F.  &  W.,  who  were  copartners, 
executed  two  mortgages,  one  lo 
secure  a  bond  executed  by  F. ,  the 
other  a  bond  executed  by  both. 
Each  of  the  bonds  was  given  for 
partnership  indebtedness.  The 
mortgages  covered  certain  lands 
owned  by  F.  &  W.  jointly,  also 
lands  owned  by  F.  alone.  F.&  W. 
subsequently  conveyed  the  mort- 
gaged lands  owned  by  them,  by 
full  covenant  deed,  for  a  price  that 
covered  the  full  value  of  the  unin- 
cumbered fee.  F.  died,  and  there- 
after plaintiff,  the  administratrix 
of  the  mortgage,  negotiated  a  set- 
tlement of  various  claims  the  estate 
held  against  W.,  and  plaintiff  ex- 
ecuted to  W.  a  release  and  dis- 
charge, among  other  things,  of  all 
several  and  joint  liability  on  ac- 
count of  the  bonds  and  mortgages, 
which  release  recited  that  it  was 
not  intended  "to  affect  or  dis- 
charge the  liability"  of  F.,  "or 
intended  to  affect  any  other  secur- 
ity for  any  of  said  demands  other 
than  the  personal  liability  of"  W. 
In  an  action  to  foreclose  the  mort- 
gages, heldf  that  the  release  dis- 
charged the  party  primarily  liable 
for  the  mortgage  debt,  ancf  so  cut 
off  and  destroyed  the  equitable 
right  of  subrogation  belonging  to 
the  surety  in  case  of  payment,  and, 
therefore,  that  the  lien  of  the  mort- 
gages upon  the  lands  bound  as 
security  was  discharged.  Murray 
V.  Fox.  883 


Prior  to  the  execution  of  the  re- 
lease by  plaintiff,  W.  compromised 
with  the  said  grantee  of  a  por- 
tion of  the  mortgaged  premises 
certain  claims,  held  by  it,  and  re- 
ceived a  release  of  himself  and  the 
heirs  of  F.  upon  the  covenants  in 
the  deed,  and  from  all  existing 
debts,  matured  and  unmatured, 
with  a  covenant  that  the  releasor 
had  not  parted  with  or  impaired 
its  title  "  to  any  such  debts.**  Held, 
that  the  release  of  the  covenants 
in  the  deed  did  not  ipso  facto  dis- 
charges the  equities  which  might' 
arise  in  favor  of  the  covenantee 
against  the  covenantor,  or  make 
the  land  principal  debtor  for  the 
mortgage;  but  that  it  remained 
chargeable  only  as  surety,  and  the 
right   of   subrogation   remainod, 
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which   was  cut  off  by  plaintiff's 
release.  Id, 

See  FOKECLOSURG. 


MOTIONS  AND  ORDERS. 

1.  The  action  was  brought  against 
defendants,  as  executors  of  P., 
and  the  complaint  sought  to 
charge  them  only  in  that  capacity. 
After  the  trial  an  order  was 
granted  amending  the  summons 
and  complaint  and  directing  the 
judgment  awarded  to  be  entered 
against  tlie  defendants  individ- 
ually and  de  bonis  proprUs.  Held, 
that  the  order  was  properly 
reversed  by  the  General  Terra ;  that 
the  amendment  substituted  a  new 
and  different  cause  of  action, 
which  the  defendants  as  indi- 
viduals had  no  opportunity  to  de- 
fend.    Van  Cott  V.  Prentice,       45 

2.  An  order  of  a  surrogate,  ad- 
judging against  the  denial  of  an 
administrator,  that  there  are  assets 
of  the  estate  in  his  hands,  and 
requirinff  him  to  account  therefor, 
is  an  order  affecting  a  substantial 
right,  and  so  is  appealable  to  the 
General  Term.  (Code  of  Civil 
Procedure,  §  2570.)    Inre  OObert, 

*^00 

8.  It  is  not  essential  to  such  an  ap- 
peal that  the  order  be  a  ** final" 
one,  as  is  requisite  to  authorize 
a  review  thereof  in  this  court 
(^  190.)  Id, 

4.  Exceptions  herein  were  ordered 
to  be  heard  at  first  instance  at 
General  Term,  and  upon  argu- 
ment there  an  order  was  made 
denying  motion  for  new  trial, 
overruling  the  exceptions  and  di- 
recting judgment  on  the  verdict. 
Defendant  appealed  from  the  order 
and  from  the  judgment  entered 
thereon.  Plaintiffs  claimed  the 
order  was  not  appealable,  and  that 
the  appeal  from  the  judgment 
brought  up  nothing  for  review 
but  the  question  whether  the 
judgment  was  in  accordance  with 
the  order,  as  there  was  no  state- 
ment in  the  notice  of  appeal  that 
the  appellant  intended  to  bring  up 


for  review  an  intermediate  order 
as  required  by  the  Code  of  Civil 
Procedure  (§§  1801, 1816).  EM, 
that  the  order  was  not  an  inter- 
mediate order  within  the  meaning 
of  the  Code,  and  that  while  the 
appeal  therefrom  was  useless,  yet, 
aajit  was  taken  in  connectipn  with 
the  appeal  from  the  judgment,  it 
was  not  necessary  to  dismiss  it,  as 
the  latter  brought  up  all  the  ex- 
ceptions for  review.  Becker  v. 
Koch,  894 

5.  An  appeal  may  not  be  taken 
to  this  court  from  an  order  of 
General  Term  affirming  a  judg- 
ment; so,  also,  where  there  is 
both  an  appeal  to  the  General 
Term  from  a  judgment  and  from 
an  order  denying  a  motion  for  a 
new  trial,  and  the  judgment  and 
order  are  affirmed,  an  appeal  is 
not  authorized  from  so  much  of 
the  order  as  affirms  the  order  de- 
nying a  new  trial.  Such  an  ap- 
peal brings  no  question  before  this 
court  not  involved  in  an  appeal 
from  a  judgment  entered  on  the 
General  Term  order.  Judgment 
should  first  be  entered  on  such 
order  and  an  appeal  taken  from 
that.    Derleth  v.  De  Oraff.        601 

6.  Where,  upon  trial  of  an  issue  of 
fact  by  the  court  or  referee,  an 
interlocutory  judgment  is  ren- 
dered from  which  an  appeal  is 
tAken,  and  also  a  motion  for  a 
new  trial  is  made  at  the  General 
Term  as  authorized  by  the  Code 
of  Civil  Procedure  (§  1001),  and  an 
order  is  entered  by  that  court 
affirming  the  judgment  and  deny- 
ing the  motion,  so  much  of  the 
order  as  denies  the  new  trial  is 
reviewable  on  appeal  to  this  court. 
(Code  of  Civ.  Pro.  §  190,  subd.  2.) 
Kelsey  v.  Sargent.  663 


MUNICIPAL  CORPORATIONS. 

1.  A  person  can  contract  with  a  mu- 
nicipal corporation  only  through 
its  authorized  agents,  and  is 
chargeable  with  notice  of  the  limi- 
tations upon  their  official  authority 
imposed  by  general  laws.  Lyddjf 
V.  L,  L  CUy,  218 
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2.  Where  the  common  council  of  a 
city  has  no  authority  to  create  a 
liability  against  it  by  express  con- 
tract, it  cannot  legalize  such  a 
claim  by  acknowledgment,  ratifi- 
cation or  otherwise.  Id, 

3.  To  charge  a  city  corporation  yith 
negligence,  in  not  removing  an  ob- 
struction unlawfully  placed  in  one 
of  its  streets  by  a  third  person,  it 
is  not  necessary  to  show  express 
notice;  if  it  appears  from  the  cir- 
cumstances that  the  municipal 
authorities  charged  with  the  care 
of  its  public  streets  ought  to  have 
known  of  the  obstruction  and  to 
have  caused  its  removal,  and,  if 
ignorant,  that  their  ignorance  re- 
sulted from  the  omission  of  the 
duty  of  inspection,  and  of  the  de- 
gree of  diligence  which  might 
reasonably  be  expected,  the  city  is 
equally  chargeable  as  if  express 
notice  had  been  actually  given. 
Kum  V.  (Xty  of  Iroy.  844 

4.  It  seems  that  where  the  question 
of  negligence  in  not  removing 
such  an  obstruction  depends  upon 
implied  notice,  in  determining 
what  is  a  reasonable  time  from 
which  notice  is  to  be  inferred, 
weight  should  be  given  to  the  con- 
sideration that  municipal  authori- 
ties cannot  be  expected  to  act  with 
the  promptness  and  celerity  of 
individuals  in  conducting  their 
private  affairs.  Id, 

5.  Where,  by  the  charter  of  a  mu- 
nicipal corporation,  the  duty  is 
imposed  upon  it  of  keeping  its 
streets  and  sidewalks  in  a  reasona- 
bly safe  and  proper  condition  for 
public  use,  for  a  neglect  to  per- 
form this  duty  it  is  liable  for 
damages  to  persons  who  because 
thereof,  without  fault  on  their 
part,  receive  injuries.  P&ntfrey  v. 
VU  Saratoga  Springs,  469 

6.  Actual  notice  to  the  proper  mu- 
nicipal authorities  of  a  defect  is 
not  necessary  in  order  to  charge 
it  with  negligence;  they  owe  to 
the  public  the  duty  of  active  vigi- 
lance ;  and  where  a  street  or  side- 
walk has  been  out  of  repair  for 
any  considerable  len^h  of  time, 
so  that  by  reasonaoie  diligence 
they  could  have  notice  of  the  de- 


fect, such  notice  may  be  imputed 
to     euL  Id. 

Wien  not  cha/rgeaile  with  neg- 
ligence in  omitting  railing  on  side  of 
a  street  where  there  is  an  embank- 
ment. 

See  JluibeU  v.  City  of  Tonkers.  434 

See  Long  Islai^  d  City. 
New  York  (City  of). 
Sabatoga   Springs   (Village 

op). 
Troy  (City  of). 
YoNKERS  (City  of). 


MURDER 

1.  Where,  upon  the  trial  of  an  in- 
dictment for  murder,  the  admis- 
sibility of  statements  made  by  the 
deceased,  which  are  offered  in 
evidence  as  dyin^  declarations,  is 
brought  in  question,  it  is  the  duty 
of  the  court  to  determine,  as  a 
preliminary  issue,  whether  the 
alleged  declarations  were  made  by 
the  deceased  under  a  conviction 
of  approaching  and  imminent 
death.     People  v.  Smith,  491 

2.  Such  preliminary  examination 
may,  in  the  discretion  of  the  court, 
be  conducted  in  the  presence  of 
the  jury;  but  during  it  they  stand 
simply  in  the  attitude  of  specta- 
tors; with  the  testimony  given 
they  have  no  concern,  it  being 
merely  for  the  information  of  the 
court,  and  until  by  its  ruling  some 
portion  of  it  is  presented  to  the 
jury  as  competent  evidence  in  the 
case,  there  is  nothing  to  which  the 
defendant  may  except  as  consti- 
tuting legal  error.  (Andrews  and 
Peckhah,  JJ.,  dissenting.)       Id. 


NAVIGATION. 

1  The  character  of  an  American 
vessel  is  to  be  determined  by  ref- 
erence to  the  United  States  stat- 
ute upon  the  subject  and  the  ship's 
papers.     Chase  y.  Belden,  80 

2.  In  an  action  against  the  owner  of 
the  steam  yacht  **  Yosemite,"  to 
recover  damages  for  alleged  neg- 
ligence  in   colliding   with    and 
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sinking  plaintiff's  steamboat,  it 
appeared  that  the  "Yosemite" 
was  described  in  her  license  as  a 
yacht  "used  and  employed  ex- 
clusively as  a  pleasure  vessel  and 
designed  as  a  model  of  naval 
architecture."  By  the  United 
States  statutes  (§  2,  chap.  141, 
U.  8.  Laws  of  1848)  the  secretary 
of  the  treasury  was  authorized  to 
cause  such  yachts,  if  entitled  to 
be  enrolled  as  American  vessels, 
to  be  licensed  "to  proceed  from 
port  to  port  of  the  United  States 
without  entering  or  clearing  at 
the  custom  house,"  or  exclusively 
as  coasting  vessels.  By  an  amend- 
ment of  said  statute  (§  2,  chap. 
170,  U.  S.  Laws  of  1870;  U.  S.  R.  8 , 
§  4214)  the  words  "  and  by  sea  to 
foreign  ports  "  were  added.  The 
"  Yosemite  "  was,  at  the  time  of 
the  injury  complained  of,  enrolled 
at  the  port  of  New  York.  Her 
certificate  of  enrollment  recited 
that  it  was  given  in  conformity 
to  the  title  of  the  United  States 
Revised  Statutes,  which  relates 
exclusively  to  coasting  and  fish- 
ing vessels.  Her  licsnse  was  a 
coasting  license,  with  the  added 
privilege  of  going  by  sea  to  foreign 
ports.  The  "Icosemite,"  at  the 
time  of  the  injury  complained  of, 
was  proceeding  up  the  Hudson 
river  under  steam.  She  carried 
the  lights  prescribed  for  ocean 
going  steamers  and  steamers  car- 
rying sail  (U.  8.  R.  8.,  §  4288, 
rule  3),  but  did  not  carry  the 
"central  range  of  two  white 
lights"  prescribed  for  coasting 
vessels  navigating  inland  waters 
(Rule  7).  Held,  that  the  "  Yose- 
mite" was,  at  the  time  of  the 
accident,  navigating  under  her 
license  in  the  character  of  a 
coasting  vessel;  that  she  was  in 
fault  in  not  carrying  the  lights 
prescribed  for  such  vessels,  and 
that  the  trial  court  erred  in  non- 
suiting plaintiff.  ^d. 

3.  It  seems,  if  the  collision  had  hap- 
pened upon  the  high  seas,  another 
question  would  have  been  pre- 
sented. Id. 

NEGLIGENCE. 

1.  In  an  action  against  the  ov>Micr  of 
the  steam  yacht  **  Yosemite,"  to 


recover  damages  for  alleged  negli- 
gence in  colliding  with  and  sinking 
plaintiff's  steamboat,  it  appeared 
that  the  *' Yosemite"  was  described 
in  her  license  as  a  yacht '  *  used  and 
employed  exclusively  as  a  pleasure 
vessel  and  designed  as  a  model 
of  %  naval  architecture."  By  the 
United  States  statutes  (§  2,  chap. 
141,  U.  8.  Laws  of  1846)  the 
secretary  of  the  treasury  was 
authorized  to  cause  such  yachts, 
if  entitled  to  be  enrolled  as  Ameri- 
can vessels,  to  be  licensed  '*to 
proceed  from  port  to  port  of  the 
United  States  without  entering  or 
clearing  at  the  custom  house,  or 
exclusively  as  coasting  vessels. 
By  an  amendment  of  said  statute 
(8  2,  chap.  170,  U.  8.  Laws  of  1870; 
U.  8.  R.  8.,  §  4214)  the  words 
"and  by  sea  to  foreign  ports" 
were  adaed.  The  "Yosemite"  was, 
at  the  time  of  the  iniury  com- 
plained of,  enrolled  at  the  port  of 
New  York.  Her  certificate  of  en- 
rollment recited  that  it  was  given 
in  conformity  to  the  title  of  the 
United  States  Revised  Statutes, 
which  relates  exclusively  to  coast- 
ing and  fishing  vessels.  Her  license 
was  a  coasting  license,  with  the 
added  privilege  of  going  by  sea  to 
foreign  ports.  The  "  Yosem ite  *'  at 
the  time  of  the  injury  complained 
of,  was  proceeding  up  the  Hudson 
river  under  steam.  She  carried 
the  light  prescribed  for  ocean- 
going steamers  and  steamers  carry- 
ing sail  (U.  8.  R.  8.,  §  4288,  rule 
3),  but  did  not  cairy  the  **  central 
range  of  two  white  lights"  pre- 
scribed for  coasting  vessels  navi- 
gating inland  waters  (Rule  7). 
lleld,  that  the  "  Yosemite  "  was, 
at  the  time  of  the  accident,  navi- 
gating under  her  license  in  the 
character  of  a  coasting  vessel; 
that  she  was  in  fault  in  not  carry- 
ing the  lights  prescribed  for  such 
vessels,  and  that  the  trial  court 
erred  in  nonsuiting  plaintiff. 
Chase  Y.  Belden.  80 

2.  It  seems,  if  the  collision  had  hap- 
pened upon  the  high  seas,  another 
question  would  have  been  pre- 
sented Id. 

8.  To  charge  a  city  corporation  with 
negligence,  in  not  removing  an 
obstruction  unlawfully  placed  in 
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one  of  its  streets  hyu  third  person, 
it  is  not  necessary  to  show  express 
notice;  if  it  appears  from  the 
circumstances  that  the  municipal 
authorities  charged  with  the  care 
of  its  public  streets  ought  to  have 
known  of  the  obstruction  and  to 
have  caused  its  removal,  and,  if 
ignorant,  that  their  ignorance  re- 
sulted from  the  omission  of  the 
duty  of  inspection,  and  of  the 
degree  of  diligence  which  might 
reasonably  be  expected,  the  city  is 
equally  chargeable  as  if  express 
notice  had  been  actually  given. 
Kuiiz  V.  City  of  Tray,  344 

4.  It  seems  that  where  the  question 
of  negligence  in  not  removing  such 
an  obstruction  depends  upon  im- 
plied notice,  in  determining  what 
IS  a  reasonable  time  from  which 
notice  is  to  be  inferred,  weight 
should  be  given  to  the  considera- 
tion that  municipal  authorities 
cannot  be  expected  to  act  with  the 
promptness  and  celerity  of  indi- 
viduals in  conducting  their  private 
affairs.  Id. 

5.  In  an  action  for  negligence  caus- 
ing injury  to  a  child,  so  young  as 
to  be  non  aui  juris,  contributory 
negligence  may  not  be  imputea 
to  the  child;  and  so  it  is  not  suf- 
ficient to  defeat  a  recovery  to  show 
that  the  injury  would  not  have 
happened  without  the  concurring 
act  of  the  child,  although  if  com- 
mitted by  an  adult  it  would  be  a 
negligent  one.  There  must  also 
be  concurring  negligence  on  the 
oart  of  the  parents  or  guardian. 

Id. 

6.  It  is  not  per  se  negligence  on  the 
part  of  a  parent  or  guardian  to 
permit  a  child  non  sui  juris  to  play 
in  the  street.  Id, 

7.  In  an  action  against  the  city  of 
'I  roy  to  recover  damages  for  al- 
leged negligence  causing  the  death 
of  G.,  plamtiff's  intestate,  it  ap- 
peared that  one  McL.  placed  a 
large  heavy  counter  on  ihe  side- 
walk of  a  frequented  street  in  a 
busy  part  of  the  city,  tilted  in  such 
a  manner  as  to  be  easily  thrown 
down.  Four  days  afterward,  G. , 
a  child  between  five  and  six 
years,   was    playing  around    the 


counter  with  two  other  children  of 
about  the  same  age,  when  the 
counter  was  thrown  down  by 
the  children  running  against  or 
jumping  upon  it,  it  fell  upon  G., 
mflicting  mjuries  which  caused 
his  death.  There  was  evidence 
tending  to  show  that  G's  father 
went  into  a  store  near  by,  leaving 
G.  at  the  door,  cautioning  him 
not  to  go  far  away;  the  father 
returned  in  from  two  to  five 
minutes,  and  during  that  time  the 
accident  happened.  By  a  city 
ordinance  the  placing  of  obstruc- 
tions on  the  streets,  except  when 
done  under  a  license,  is  prohibited, 
and  certain  of  the  city  officials 
named  are  authorized  to  order  any 
obstructions  to  be  removed.  Held, 
that  the  court  erred  in  directing 
a  non-suit.  Id. 

8.  Where  the  public  for  a  long 
period  of  time  have  notoriously 
and  constantly  been  in  the  habit 
of  crossing  a  railroad  at  a  point 
not  in  a  traveled  public  highway, 
with  the  acquiesence  of  a  railroad 
corporation,  this  acquiesence 
amounts  to  a  license,  and  imposes 
a  duty  upon  it,  as  to  all  persons 
so  crossing,  to  exercise  reasonable 
care  in  the  running  of  its  trains, 
so  as  to  protect  them  from  injury. 
Byrne  v.  iV:  F.  C,  etc.  3(52 

1).  Although  not  absolutely  bound 
to  ring  a  bell  or  blow  a  whistle 
upon  the  locomotive  of  a  train, 
approaching  such  a  crossing,  the 
company  is  bound  to  give  some 
notice  and  warning,  and  as  to  what 
is  sufficient  is  a  question  of  fact 
'or  a  jury.  Id. 

10.  Where  a  train  is  backing  toward 
the  crossing,  the  fact  that  the 
bell  was  nmg  does  not,  as  matter 
of  law,  establish  reasonable  care ; 
it  is  for  the  jury  to  determine  as  1o 
whether  any  other  precautions 
should  have  been  taken  upon  the 
train,    under   the  circumstances. 

Id. 

11.  Plaintiff  was  riding  along  one 
of  defendant's  streets,  the  road- 
bed of  which  was  thirty  feet  wide, 
macadamized  and  in  good  condi- 
tion. On  one  side,  where  tlie 
street  was  graded  up  about  twelve 


750 


INDEX. 


feet,  there  was  a  sidewalk  ten  feet 
wide,  separated  from  the  road- 
bed by  a  curbstone  eisht  inches 
high.  There  was  no  fence,  wall 
or  other  obstruction  to  guard  the 
outer  edge  of  the  sidewalk.  The 
horse  attached  to  the  wagon  in 
which  plaintiff  was  riding  became 
frighted  and  commencea  to  shy, 
and,  spite  of  the  efforts  of  the 
driver,  went  over  the  curbstone 
and  sidewalk  and  down  the  em- 
bankment, carrying  the  wagon 
and  plaintiff  with  him.  In  an 
action  to  recover  damages,  for 
injuries  received  by  plaintiff,  it 
appears  that  the  street  had  been 
in  the  same  condition  since  its 
opening,  over  ten  years  before, 
and,  so  far  as  appeared,  no  simi- 
lar accident  had  occurred.  Held^ 
that  defendant  was  not  liable; 
that  the  accident  was  one  of  a 
class  so  rare,  unexpected  and  un- 
foreseen, defendant  could  not  be 
charged  with  negligence  for  a 
failure  to  guard  against  it.  Httlf- 
beU  V.  City  of  Yonkers.  434 

12.  Also  Tidd,  the  principal  was  not 
altered  by  a  provision  in  defend- 
ant's charter,  giving  it  power, 
through  its  common  council,  '*  to 
compel  or  cause  the  making  and 
repairing  of  railings  at  exposed 
places  in  the  streets; "  that  as 
regards  travel  on  the  street  this 
was  not  an  exposed  place.         Id. 

13.  Where,  by  the  charter  of  a  mu- 
nicipal corporation  the  duty  is 
imposed  upon  it  of  keeping  its 
streets  and  sidewalks  in  a  reason- 
ably safe  and  proper  condition 
for  public  use,  for  a  neglect  to 
perform  this  duty  it  is  liable  for 
damages  to  persons  who  because 
thereof,  without  fault  on  their 
part,  receive  injuries.  Pomfrey 
V.  VU,  Saratoga  Springs  459 

11.  Actual  notice  to  the  proper  mu- 
nicipal authorities  of  a  defect  is 
not  necessary  in  order  to  charge 
it  with  negligence  ;  they  owe  to 
the  public  the  duty  of  active  vigi- 
lance ;  and  where  a  street  or  side- 
walk has  been  out  of  repair  for 
any  considerable  length  of  time, 
vso  that  by  reasonable  diliccence 
they  could  have  notice  of  the  de- 


fect, such  notice  may  be  imputed 
to  them.  Id^ 

15.  Snow  and  ice  which  had  fallen 
from  time  to  time  from  a  bam  ad- 
joining the  sidewalk  on  one  of  the 
defendant's  streets,  bad  accumu- 
lated on  the  sidewalk  to  the  height 
of  about  three  feet  above  the  sur- 
face, and  about  two  and  a  half 
feet  above  the  snow  on  the  rest  of 
the  sidewalk.  This  accumulation 
had  been  there  about  two  weeks 
when  plaintiff,  in  passing  over  it, 
fell  and  was  injured.  By  defend- 
ant's charter  (Chap.  220,  Laws  of 
1866)  the  care  and  cuetodjr  of  its 
streets  are  imposed  upon  its  trus- 
tees, and  it  is  made  their  duty  to 
establish  such  ordinances  and 
regulations  as  they  ma^'  think 
proper,  among  other  things,  to 
provide  for  and  regulate  the  re- 
pairing and  cleaning  of  streets 
and  sidewalks,  and  power  is  given 
to  raise  money  to  discharge  these 
duties.  In  an  action  to  recover 
damages,  held,  that  defendant  was 
properly  charged  with  negligence. 

Id, 

16.  Upon  the  trial  plaintiff  offered 
in  evidence  an  ordinance  of  the 
village  which  imposed  penalties 
upon  persons  who  should  throw 
snow  or  ice  from  roofs  upon  side- 
walks, or  who  should  neglect  to 
keep  sidewalks  in  front  of  their 
lots  and  buildings  clear  of  snow 
and  ice  ;  this  was  received  under 
objection  and  exception  Hdd^ 
no  error  Id. 

17.  A  witness  called  for  the  plaintiff 
after  she  had  testified  as  to  the 
condition  of  the  sidewalk,  and 
that  a  person  had  to  be  very  care- 
ful, or  fall,  as  she  knew  from  ex- 
perience, was  permitted  to  testify, 
under  oblection,  that  she  fell 
down  in  the  same  place.  HeUd,  no 
error.  Id. 

18.  The  evidence  tended  to  show 
that  this  embankment  of  snow  and 
ice  was  perfectly  visible  ;  there 
was  a  light  covering  of  recent 
snow  over  the  ice.  HM^  a  re> 
fusal  of  the  court  to  charge  as 
matter  of  law,  that  it  was  negli- 
gence for  plaintiff,  under  the  cir- 
cumstances, to  pass  over  the  em- 
bankment was  not  error.  id 
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19.  Defendant  leased  to  a  Mrs.  O'B. 
three  rooms  in  a  house,  the  win- 
dows of  which  overlook  the  flat 
roof  of  an  extension.  The  lessee 
had  a  right  to  use  the  roof  for  the 
purpose  of  hanginc  out  and  dry- 
ing clothes,  but  defendant  cau- 
tioned her  not  to  let  children  go 
on  the  roof,  and  she  had  never 
allowed  them  to  go  there.  In  this 
roof  near  one  of  the  windows  was 
a  skylight.  Plaintiff,  an  infant 
about  three  years  old,  whose 
mother,  accompanied  by  him, 
had  called  on  Mrs.  O'B.,  fell  out 
of  the  window,  down  through  the 
skylight  and  was  injured  There 
had  been  formerly  a  thin  wire 
screen  over  the  skylight  to  pro- 
tect the  glass,  but  it  had  become 
old  and  rotten  and  was  removed 
about  six  weeks  prior  to  the  acci- 
dent and  had  not  been  replaced. 
In  an  action  to  recover  damages 
for  the  injury,  held^  that  defendant 
had  violated  no  duty  which  he 
owed  to  plaintiff  and  was  not 
liable;  that  the  latter  could  not 
take  advantage  of  the  violation,  if 
any,  of  a  duty  plaintiff  owed  to 
Mrs.  O'B  ,  unless  at  the  time  of 
the  accident  he  was  in  some  way 
connected  with  her,  i.  e,,  carrying 
out  some  right  which  she  herself 
had.     Miner  v.  Woodhead.        471 

20.  Under  the  provisions  of  the 
statute  prescribing  the  method  of 
laving  out  highways  in  the  towns 
of  Ihe  county  of  K.  (Chap.  670, 
Laws  of  1869),  and  in  compliance 
with  the  provisions  of  the  act  of 
1873  (Chap.  364,  Laws  of  1873), 
directing  the  commissioners  ap- 
pointed by  the  former  act  to  lay 
out  '*  Eighty-sixth  street,"  said 
street  was  laid  out  and  constructed 
in  accordance  with  the  plan  laid 
down  by  the  commissioners.  The 
street  was  graded  up  in  one  place 
about  thirty  feet  above  the  adjoin- 
ing land.  No  provision  was  made 
in  the  plan  for  a  railing  or  fence 
on  the  outer  lines  of  the  road  at 
the  top  of  the  bank  The  com- 
missioners of  highways  of  the 
town  of  N.  U.  (defendant),  upon 
whom  is  imposed  the  duty  of 
keeping  that  portion  of  the  street 
in  their  town,  when  completed,  in 
repair,  kept  the  roadway  m  re- 
pair, and  in  so  doing  expended  all 


>  the  moneys  in  their  hands.  In  an 
action  under  the  act  of  1881  (Chap. 
700,  Laws  of  1881),  making  towns 
liable  in  certain  cases  for  injuries 
caused  by  a  defective  highway, 
to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by 
reason  of  negligence  on  the  part 
of  the  commissioners  in  not  erect- 
ing some  barrier  at  the  top  of  the 
bank.  Held :  First.  The  omission 
was  not  a  defect  in  the  highway. 
Second,  Conceding  it  to  have  been 
such,  as  the  commissioners  of 
highways  had  expended  the 
moneys  in  making  other  repairs 
they  deemed  more  urgent,  the 
town  was  not  liable.  Third.  The 
defect,  if  any.  was  in  the  plan, 
and  was  not  chargeable  to  the 
officers  of  the  town.  Monk  v. 
Town  New  UlrecfiL  552 

21.  The  street  was  laid  out  with  a 
roadbed  sixty  feet  wide,  in  the 
center  of  which  was  a  street  car 
track;  on  each  side  was  a  side- 
walk eleven  feet  wide,  raised 
about  a  foot  above  the  level  of  the 
road,  bordered  near  the  gutter 
with  a  row  of  trees.  Plaintiff, 
who  had  been  drinking  heavily, 
was  placed  in  the  center  of  the 
road  on  a  clear,  starlit  night,  with 
directions  to  follow  the  car  track 
to  his  place  of  destination,  lie 
wandered  off  the  road  and  fell 
down  the  bank.  Held,  that  he 
WHS  chargeable  with  contributory 
negligence.  Id. 

22.  Where  in  an  action  to  recover 
damages  for  injuries  sustained  by 
a  child  of  tender  years,  who,  when 
passing  along  a  public  street  where 
it  crossed  a  railroaa  track,  was 
struck  by  a  train,  it  appeared 
that  the  child  exercised  the  degree 
of  care  and  prudence  required  of  a 
pei-son  itui  juris,  held,  it  was  imma- 
terial that  the  parents  of  the  child 
were  guilty  of  negligence  in  per- 
mitting it  to  be  on  the  streets;  and 
so  the  reception  of  improper 
evidence  offered  to  excuse  such 
negligence  was  not  a  ground  for 
reversal.  Gumming  v.  B,  G.  R. 
P  Go,  669 

23.  Ji(«6em«,evidence  that  the  parents 
were  unable  to  hire  any  servant 
or  person  to  aid  the  mother  in 
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looking  after  the  child  is  not 
competent  to  rebut  proof  of  negli- 
gence on  her  part  Id, 

24.  In  such  an  action,  heUdj  that  a 
municipal  ordinance,  prohibiting 
railroaa  companies  from  stopi)ing 
its  cars  at  a  street  intersection, 
so  that  they  will  interfere  with 
travel  on  the  cross  streets,  was 
properly  received  in  evidence  on 
the  question  of  defendant's  negli- 

Sence,  in  connection  wiUi  evi- 
ence  that  a  train  had  stopped  in 
violation  of  this  ordinance,  which 
prevented  the  plaintiff  from  see- 
ing the  approaching  train.         Id. 

WJien  evidence  as  to  eontribu- 

tory  negligence  insufficient  to  justify 
Twnsuit, 

See  Slurry  v.  N,  T.  0.  db  K  B.  R. 
R.  Go.  {Mem.)  052 


NEW  YORK  (CITY  OF). 

1,  The  intent  of  the  provision  of  the 
"  Rapid  Transit  Act "  (§  6),  requir- 
ing the  commissioners  appointed 
by  the  mayor  of  a  cit}r  to  fix  and 
determine  the  time  within  which 
the  proposed  railway  or  railways, 
or  portions  thereof  shall  be  con- 
structed, is  to  limit  the  corporation 
in  respect  ovly  to  time  during 
which  it  is  possible  for  it  to  pro- 
secute the  work,  excluding  time 
when  legal  barriers  exist  to  such 
prosecution.  N,  T,  CaJble  Oo.  v. 
Mayor,  etc,  I 

2.  Where,  therefore,  the  commis- 
sioners appointed  hy  the  major 
of  New  York  specified  a  time 
within  which  each  of  twenty-nine 
different  routes  located  by  them 
should  be  completed,  but  provided 
that  the  time  should  begm  to  run 
from  the  date  of  the  obtaining  the 
requisite  consent  of  property 
owners  and  of  tbe  local  authori- 
ties, or,  in  case  of  failure  to  pro- 
cure such  consent,  from  the  ante 
of  the  confirmation  of  the  repor* 
of  commissioners  appointed  by 
the  court;  and  also  provided  that 
the  time  unavoidably  consumed 
by  the  pendency  of  legal  proceed- 
ings or  the  interference  of  public 
authorities,  or  the  omission  to  open 


or  grade  shall  not  be  deemed  a 
part  of  the  time  limited.  Held, 
that  this  was  a  substantial  com- 
pliance with  the  act.  Id, 

3.  The  articles  of  association,  framed 
by  the  mayor's  commissioners, 
instead  of  providing,  as  required 
by  said  act  (§  7),  for  the  release 
and  forfeiture  to  the  supervisors 
of  the  county  of  all  the  rights  and 
franchises  acquired  by  the  cor- 
poration, in  case  the  proposed  rail- 
ways were  not  completed  in  time, 
provided,  tliat  in  case  the  several 
portions  of  such  railways  were 
not  completed  each  within  the 
time  limited,  the  rights  and  fran- 
chises "  for  and  as  to  any  portion 
of  such  railway  or  railways  not 
so  completed,"  shall  be  released 
and  forteited.  Hdd,  that  this  was 
a  material  departure  from  the  re- 
quirements of  the  act;  that  the 
provision  should  have  been  for  the 
release  and  forfeiture  of  all  the 
rights  and  privileges ;  Chat  the  pro- 
vision was  an  attempt  to  override 
the  action  of  the  Legislature  in 
refusing  to  make  the  amendment 
to  the  "liapid  Transit  Act*'  of 
1882  (§  2,  Chap.  993,  Laws  of  1882), 
applicable  to  the  city  of  New  York, 
by  incorporating  the  substance  of 
the  amendment  in  the  articles  of 
association.  Id, 

4.  Also,  held,  that  as  there  was  no 
general  law,  declaring  a  forfeiture 
or  requiring  a  release  to  the  super- 
visors, a  compliance  with  the  pro 
vision  was  necessary  to  carry  out 
the  legislative  intent,  and  the 
failure  to  comply  was  a  fatal  de- 
fect in  the  articles.  Id. 

5.  Also,  Tietd,  that  while  by  the  act 
of  1870  (Chap.  190,  Laws  of  1870) 
the  board  of  supervisors  of  the 
county  of  New  York,  composed 
of  supervisors,  as  before  elected  or 
appointed,  was  declared  abolished, 
a  new  board  of  supervisors  was 
created  (Chap.  137,  Laws  of  1870) 
and  is  in  existence  to  which  the 
franchises  of  the  company  may  be 
forfeited  and  released.  Id, 

6.  Under  the  provision  of  the  Rapid 
Transit  Act  (§  5),  requiring  the 
mayor's  commissioners  to  fix  the 
plan    or  plans  for  the  construe- 
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tion  of  the  railway  or  railways^ 
it  is,  at  least,  essential  that  they 
shall  determine  whether  the  con- 
templated road  shall  be  an  under- 
ground, overground  or  surface 
road,  and  a  failure  on  their  part 
to  determine  this  question  is  a  fail- 
ure to  comply  with  one  of  the 
conditions  precedent  to  the  acqui- 
sition of  corporate  power.         Id. 

7.  By  the  resolutions  of  the  commis- 
sioners, incorporated  in  the  articles 
of  association,  as  to  several  of  the 
routes  laid  out,  it  was  left  to  the 
subsequent  election  of  the  com- 
pany whether  they  should  be  sur- 
face or  elevated  roads.  As  to 
other  routes,  where  the  articles 
provided  for  elevated  roads,  with 
a  double  track,  authority  was  given 
to  the  company  to  add  such  other 
tracks  as  might,  from  time  to  time, 
be  needed  to  accommodate  in- 
creasing traffic  and  to  make  such 
additions  to  the  structures  as  might 
be  needed.  It  was,  also,  left  to 
the  company  to  determine  as  to  the 
method  of  supporting  the  tracks, 
i.  e.  .whether  ihey  should  be  carried 
on  longitudinal  girders  resting  on 
the  top  of  columns  or  by  transverse 
girders  supported  by  columns. 
The  power  to  erect  stations  and 
platforms  was  not  restricted  or 
defined,  but  it  was  left  to  the  com- 
pany to  decide  where  they  were 
necessary,  it  was  authorized  to 
occupy  so  much  of  the  sidewalks 
for  stairways  and  approaches  '*  as 
may  be  necessary, '  and  also  to 
construct  "  such  supports,  turn- 
outs «  ♦  ♦  stations,  buildings, 
platforms,  stairways  *  ♦  *  and 
such  other  requisite  appliances  as 
shall  be  proper."  Held,  that  the 
commissioners  failed  to  substanti- 
ally comply  with  the  act,  and  that 
as  such  compliance  was  essential 
there  was  no  valid  organization 
of  the  petitioner.  Id- 

8.  The  board  of  assessors  of  the 
city  of  New  York,  in  performing 
the  duties  imposed  upon  it  by  the 
act  of  1873  (Chap.  729,  Laws  of 
1872),  in  relation  to  the  improve- 
ments of  Eighth  avenue  in  that 
ci^,  did  not  act  as  the  servants  or 
officers  of  the  municipal  corpora- 
tion, but  as  an  independent  tribu- 
nal, deriving  its  whole  authority 
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from  the  statute.  Beia&r  v. 
ete. 


for, 
68 


9.  Prior  to  the  passage  of  that  act  no 
liability  existed,  either  at  common 
law  or  by  statute,  on  the  part  of 
the  city  to  owners  of  real  estate  for 
injuries  occasioned  to  them  bv 
chieinges  of  ^ade  in  the  streets  ad- 
joining their  premises.  Id, 

10.  The  said  act  created  no  each 
liability,  except  in  the  mode  and 
to  the  extent  prescribed  in  the  act^ 
that  is  the  liabilitv  is  limited  to  a 
claim  for  the  deuvery  of  assess- 
ment bonds  for  the  amount  of  any 
award  made  by  said  board.       Id. 

11.  In  the  case  of  public  improve- 
ments, authorized  by  statute, 
which  provides  a  mode  of  com- 
pensation to  persons  injured,  that 
mode  is  exclusive  and  no  right  of 
action  exists  in  their  favor  except 
that  directed  in  the  statute.       id. 

12.  Accordingly  hM,  that  no  right 
of  action  at  law  existed  against 
the  citv  to  recover  damages  inci- 
dentally occasioned  to  land  bv 
changes  in  the  grade  in  li)ighth 
avenue.  Id. 

18.  Also  A«2(2.that  an  equitable  action 
was  not  maintainable  to  vacate  an 
award  and  assessment  made  by 
said  board,  by  reason  of  alleged 
fraud  on  the  part  of  the  assessors 
in  making  it,  as  the  party  aggrived 
had  a  sufficient  remedy  at  law.  Id. 

14.  By  the  judgment  in  an  action 
for  the  foreclosure  of  a  mortgage 
upon  premises  in  the  city  of  New 
York  owned  by  Q.,  plaintiffs  in- 
testate, the  referee  appointed  to 
sell  was  directed  to  pay  all  assess- 
ments on  the  mortgaged  premises 
out  of  the  proceeds  of  sale.  At 
the  time  of  the  sale  there  was  an 
assessment  on  the  premises  for  a 
local  improvement,  which  ihe 
referee  paid.  This  assessment  was, 
on  the  application  of  G.,  subse- 
quently vacated.  In  an  action 
brought  to  recover  back  the 
amount  paid,  Tield,  that  although 
the  assessment  was  paid  without 
the  knowledge  of  G. ,  yet  as  it  was 
paid  by  order  of  the  court,  out  of 
moneys  belonging  to  him,  and  the 
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court  had  power  to  direct  the  pay- 
ment so  long  as  the  assessment 
was  not  vacated,  and  as  its  validity 
could  not  be  determined  in  the 
foreclosure  suit,  the  payment  was 
equivalent  to  a  collection  from  G. 
under  process  of  law,  and  he  was 
entitled  to  recover  ;  also  tliat  it 
was  not  necessary,  as  a  condition 
of  recovery,  to  have  the  foreclos- 
ure judgment  set  aside  or  annulled, 
it  was  not  the  adjudication  which 
created  the  apparent  lien,  or  the 
authority  upon  which  the  right 
of  the  city,  as  between  it  and  the 
property  owner,  to  collect  the 
assessment,  depended.  Brehm  v. 
Mapor,  ete,  186. 

15.  The  order  vacating  the  assess- 
ment was  granted  December  4, 
1871.  Piamtiff  presented  his 
claim  to  the  comptroller  Novem- 
ber 17,  1877,  pursuant  to  the  re- 
quirements 01  the  city  charter 
(§  105,  chap.  885,  Laws  of  1873} 
and  this  action  was  commenced 
December  18, 1877.  The  statue  of 
limitations  was  pleaded  as  a  de- 
fense, but  the  complaint  was  dis- 
missed upon  the  trial  wholly  upon 
other  grounds.  Hdd,  that  the 
statute  could  not  be  invoked  to 
sustain  the  dismissal,  as,  if  error 
was  committed  in  the  ruling,  it 
could  not  be  cured  by  raising  a 
question  on  appeal  not  raised  on 
the  trial;  also,  held,  that  the  claim 
was  not  barred  by  the  statute,  that 
as  by  the  Code  of  Civil  Procedure 
(§  406),  "  when  the  commence- 
ment of  an  action  has  been  stayed 
♦  *  ♦  by  statutory  prohibition, 
the  time  of  the  continuance  of 
the  stay  is  not  a  part  of  the  time 
limited  for  the  commencement  of 
the  action,"  and  as  by  the  .city 
charter  (§  105),  plaintiff  was  pro- 
hibited from  bringing  suit  until 
after  the  lapse  of  thirty  days  from 
the  presentation  of  the  claim,  the 
running  of  the  statute  was  sus- 
pended during  the  thirty  days.  Id. 

16.  Also,  held,  that  the  question  was 
not  affected  by  the  provision  of 
said  Code  (§  410),  which  declares 
that  when  a  aemand  is  necessary 
to  entitle  a  party  to  maintain  an 
action,  the  time  within  which  the 
action  must  be  commenced  must 
be  computed  from  the  time  when ! 


the  right  to  make  the  demand  is 
complete;  that  this  provision  only 
applies  where  an  immediate  ri^ht 
of  action  follows  a  demand. 


gn 
Id 


17.  It  aeems,  the  presentation  of  the 
claim,  although  a  necessary  pre- 
liminary to  the  bringing  of  a  suit 
against  the  city,  is  not  the  com- 
mencement of  an  action  or  pro- 
ceedings to  collect  the  claim  within 
the  meaning  of  the  statute  of 
limitations.  Id. 

18.  The  office  of  commissioneTs  of 
excise,  is  within  the  purview  of 
the  act  "to  center  responsibility 
in  the  municipal  government  of 
the  city  of  New  York"  (Chap.  48, 
Laws  of  1884);  and  where  an  ap- 
pointment to  that  office  was  made 
by  the  mayor  after  said  act  went 
into  effect  (January  1 ,  1885)  Bold, 
that  a  confirmation  by  the  com- 
mon council  was  not  required  to 
entitle  the  appointee  to  the  ofQce. 
Bsople  ex  rel  HaughUm  v.  Andreiof. 

670. 

19.  The  object  of  plaintiff's  incor- 
poration, as  expressed  in  its  con- 
stitution, made  pursuant  to  its 
gharter  (chap.  232,  Laws  of  1888), 
is  "to  provide  and  maintain  a 
place  of  refuge  for  colored  or- 
phans where  they  shall  be  boarded 
and  suitably  educated."  Plaintiff 
purchased  certain  real  estate  in 
the  city  of  New  York,  which 
with  the  buildings  thereon  is 
used  for  the  purpose  of  its  incor- 
poration. By  the  "House  Rules" 
religious  services  are  required  to 
be  held  once  a  day  each  Sunday 
and  on  certain  other  days  speci- 
fied, but  no  visitors  are  allowed 
to  be  admitted  on  Sunday  except 
under  pressing  circumstances,  and 
with  the  consent  of  the  superin- 
tendent. In  an  action  to  have 
certain  taxes  imposed  upon  the 
land  declared  void ;  held,  that  the 
building  upon  the  land  in  question 
was  not  a  **  school-house."  *•  an 
incorporated  academy  or  other 
seminary  of  learning,"  or  a  •*  build- 
ing for  public  worship,"  within 
the  meaning  of  the  provision  of 
the  Revised  Statutes  in  reference 
to  exemptions  from  taxation 
(I  R  S.  388.  §  4,  subd.  8),  at  least 
as    imited  by  the  provisions  of 
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the  statute  in  relation  to  such 
exemption  in  the  city  of  New 
York  (Chap.  282,  Laws  of  1862; 
§  827,  chap.  410,  Laws  of  1882), 
but  that  it  was  an  "  alms-house  '* 
within  said  provision  of  the  Re- 
vised Statutes  (§  4,  subd.  4,  as 
amended  by  chap.  186,  Laws  of 
1866),  and  as  such  it  and  the  land 
were  exempt  from  taxation. 
Aii^n  a  0.  V.  Mayor,  etc,        681 

20.  Plaintiff  took  title  to  the  prem- 
ises by  deed  dated  July  81,  1877, 
hdd^  that  as  by  the  eeneral  scheme 
of  taxation  applicable  to  said  city 
(now  incorporated  in  chap.  410, 
Laws  of  1882,  g§  814  H  9eq.\  the 
character  of  real  estate  for  the 
purposes  of  taxation  is  fixed  for 
the  year  on  May  1,  and  if  then 
assessable  It  remains  so,  and  there 
IS  no  power  lodged  an3rw^here  to 
take  it  out  of  the  record  book  or 
the  roll  for  that  year,  the  tax  was 
properly  laid,  and  was  payable  by 
the  plaintiff  if  it  desired  to  clear 
its  title*,  and  this,  without  regard 
to  the  question  as  to  whether  the 
tax  had  become  a  lien  when 
plaintiff  took  title.  Id, 

See  Court  of  Common  Pleas 
(New  York  City). 


NOTICE. 

1.  The  mere  record  of  a  deed  from 
the  purchaser  at  an  invalid  tax 
sale,  is  not  notice  to  the  comp- 
troller of  the  right  of  the  grantee 
to  have  the  purchase-money  re- 
funded to  him.  People  ex  rel. 
MiUa/rdy,  Chapin,  96 

2.  To  charge  a  city  corporation  with 
negligence,  in  not  removing  an 
obstruction  unlawfully  placea  in 
one  of  its  streets  by  a  third  person, 
it  is  not  necessary  to  show  express 
notice;  if  it  appears  from  the  cir- 
cumstances that  the  municipal 
authorities  charged  with  the  care 
of  its  public  streets  oueht  to  have 
known  of  the  obstruction  and  to 
have  caused  its  removal,  and,  if 
ignorant,  that  their  ignorance  re- 
sulted from  the  omission  of  the 
duty  of  inspection,  and  of  the  de- 
gree  of   diligence  which    might 


reasonably  be  expected,  the  city  is 
equally  chargeable  as  if  express 
notice  had  been  actually  given. 
Kunay.  (My  of  Trey.  344 

8.  It  seems  that  where  the  question 
of  negligence  in  not  removing  such 
an  obstruction  depends  upon  im- 
plied notice,  in  determining  what 
IS  a  reasonable  time  from''which 
notice  is  to  be  inferred,  weight 
should  be  given  to  the  considera- 
tion that  municipal  authorities 
cannot  be  expected  to  act  with  the 
promptness  and  celerity  of  indi- 
viduals in  conducting  their  private 

*  affairs.  Id. 


OFFICE  AND  OFFICER. 

1.  In  an  action  in  the  nature  of  a 
qtuf  wa/rranto  to  determine  the  title 
to  the  office  of  chamberlain  in  the 
city  of  Troy,  it  appeared  that  by 
the  city  charter  the  mayor  has  au- 
thority, in  case  of  a  vacancy  in 
said  office,  to  nominate  for  a  full 
term  of  three  years,  and  also,  in 
case  of  the  absence  of  the  incum- 
bent to  appoint  for  a  temporary 
period.  In  February,  1884,  the 
mayor  addressed  a  communication 
to  the  common  council,  which  re- 
cited that  C,  the  then  incumbent 
oif  the  office,  whose  term  expired 
October?,  1884,  **had  abandoned 
his  office,  and  according  to  ac- 
counts had  left  the  city"  a  de- 
faulter, and  appointed  defendant 
"  to  discharge  the  duties  of  the 
office  "  during  the  absence  of  C. 
The  relator  was  appointed  and 
confirmed  as  chamberlain  in  May, 
1885,  "for  the  ensuing  term  of 
three  years."  Heldy  that  the  ap- 
pointment of  defendant  was  in- 
tended merely  as  a  temporary  one, 
and  if  the  mayor  had  no  power 
to  make  such  an  appointment  it 
was  a  nullity  and  aid  not  enure 
as  an  appointment  for  a  full  term. 
PeopU  ez  rel,  Bridgeman  v.  Hall, 

170 

2.  In  February,  1885,  another  action 
in  the  nature  of  a  quo  warranto 
was  brought  on  the  relation  of 
the  present  relator  against  defend- 
ant. The  relator  then  claimed 
under  a  nomination  and  appoint- 
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ment  made  January  15,  1885;  de- 
fendant claimed  under  the  same 
appointment  upon  which  he  bases 
his  claim  in  this  action.  Judgment 
was  rendered  in  that  action  in 
June,  1885,  against  the  relator  and 
in  favor  of  defendant,  but  it  was 
declared  therein  that  it  was  not 
decided  or  intended  to  be  decided 
whether  defendant  was  legally 
chamberlain  under  a  temporary 
appointment  or  under  one  for  a 
full  term,  and  the  relator  was  de- 
feated on  the  ground  that  he  had 
failed  to  give  a  proper  bond. 
Hdd,  that  said  judgment,  while  it 
necessarily  determined  that  de- 
fendant's appointment  was  valid, 
was  not  conclusive  that  it  was  for 
a  full  term,  and  so  the  judgment 
did  not  constitute  an  estoppel.  Id, 

8.  The  office  of  commissioners  of 
excise  is  within  the  purview 
of  the  act  **  to  center  responsi- 
bility in  the  municipal  govern- 
ment of  the  city  of  New  York " 
(Chap.  43,  Laws  of  1884),  and 
where  an  appointment  to  that 
office  was  made  by  the  mayor 
after  said  act  went  into  eflfect 
(January  1,  1885).  Eield,  that  a 
confirmation  by  the  common  coun- 
cil was  not  required  to  entitle  the 
appointee  to  the  office.  People 
ex  reL  Haughton  v.  Andrews,     570 


PARTIES. 

1.  The  provision  of  the  act  of  1855, 
"  in  relation  to  the  collection  of 
taxes  on  lands  of  non-residents" 
(§  83,  chap,  427,  Laws  of  1855), 
which  authorizes  the  State  comp- 
troller where  he  shall  discover  that 
a  sale  of  land  for  taxes  was  invalid 
or  ineffectual  to  give  title  to  the 
lands  sold,  to  cancel  the  sale  and 
refund  the  purchase-money,  was 
intended  to  relieve  the  purchaser 
from  the  consequences  of  a  defect- 
ive tax  title;  the  owner  of  the  land 
is  not  properly  a  party  to  the  pro- 
ceedings; nor  is  he  permittea  in 
this  way  to  test  the  validity  of  the 
sale.  People  ex  rel.  Wright  v. 
CJiapin,  369 

».  Where,  therefore,  the  owner  of 
lands  sold  for  taxes  presented  his 


petition  to  the  comptroller,  asking 
that  the  sale  be  canceled  in  pur- 
suance of  the  authority  conferred 
upon  the  comptroller  by  said  act. 
and  that  officer  denied  the  prayer 
of  the  petition.  Held,  that  no 
right  of  the  petitioner  was  finally 
determined,  nor  was  he  a  person 
Aggrieved  by  the  decision,  within 
the  meaning  of  the  provisions  of 
the  Code  of  CivU  Procedure  (§§ 
2122,  2127),  regulating  the  review 
by  certiorari  of  the  determination 
of  a  body  or  officer;  and  so,  that 
he  had  no  right  to  a  review  of  the 
determination  of  the  comptroller. 

Id, 

8.  Where  a  complaint  shows  a  cause 
of  action  in  favor  of  the  plaintiff, 
not  in  a  representative  but  in  hia 
individual  capacity,  the  addition 
of  the  words  "executor,"  etc.,  in 
the  title,  and  a  statement  in  the 
complaint,  that  he  is  executor  of 
the  will  of  a  deceased  person 
named,  do  not  prevent  a  recovery 
by  him  individually;  the  descrip- 
tive words  may  be  rejected  LUdkr 
field  w,  Flint,  548 

4.  So,  also,  words  added  to  the  name 
of  the  payee  in  a  promissory  note, 
showing  that  he  is  executor  are 
mere  descriptio  perrnna^  and  an 
action  may  be  maintained  thereon 
by  the  payee  in  his  individual 
capacity.  Id. 


PAYMENT. 

1.  In  an  action  to  recover  for  ser- 
vices alleged  to  have  been  ren- 
dered to  defendant's  testator,  after 
proof  of  the  rendition  of  the  ser- 
vices, plaintiff,  as  witness  in  his 
own  behalf,  was  asked  if  he  had 
been  paid  therefor,  this  was  ob- 
jected to  as  involving  a  personal 
transaction  with  the  deceased. 
The  objection  was  overruled  and 
plaintiff  answered  "No."  De- 
fendants offered  no  evidence  tend- 
ing to  show  payment.  Held,  that 
while  the  objection  was  good  the 
evidence  was  wholly  immaterial 
and  could  have  done  no  harm,  as 
payment  was  an  affirmative  de 
fense,  and  the  burden  of  proving 
it  was  upon  the  defendant  Lerehe 
y.  Brother.  107 
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PENAL  CODE. 

i284.  PoopUY,John9(m,  218 

i505.  PiBojpHsY.  Meegan.  529 

i  558.  Ffs^  v.  Wightman,  698 


PENALTIES. 

1.  As  the  rights  and  liabilities  under 
the  penal  provisions  of  the  Gen- 
eral Manufacturing  Act  (Chap.  40, 
Laws  of  1848),  are  not  only  *'  regu- 
lated by  special  provision  of  law," 
but  have  no  existence  outside  of 

.  the  statute,  the  right  of  transfer 

given  by  the  Code  of  Civil  Proce- 
ure  (g  1910),  does  not  under  said 
Code  give  a  right  of  enforcement 
to  the  transferee  (§  1909),  but 
leaves  the  question  of  that  right 
to  the  existing  law.  Blake  v. 
Orimoold.  618 

8.  The  rule  of  the  common  law 
governs  the  question  as  to  the 
survivabilitv  of  a  cause  of  action, 
to  recover  the  penalty  imposed  by 
said  act  upon  a  trustee  of  a  cor- 
poration or^nizcd  under  it,  who 
has  joined  m  making  a  false  an- 
nual report,  it  is  not  affected  by 
any  provision  of  the  Code,  and 
the  action  abates  upon  the  death 
of  either  party.  Id. 


PHYSICIANS  AND  SURGEONS. 

Where  the  statutory  prohibition 
(Code  of  Civ.  Pro.,  §  884)  against 
the  disclosure  by  a  physician  of 
information  ac(}uired  by  him  while 
attending  a  patient  in  his  profes- 
sional capacity  has  been  expressly 
waived  by  the  patient,  and  the 
waiver  acted  upon,  it  cannot  be  re- 
called ;  the  information  is  then  open 
to  the  considenition  of  the  entire 
public,  and  the  patient  is  not  privi- 
leged to  forbid  its  repetition. 
McKinney  v,  Gd.  St,,  etc,,  R.  R 
Co,  862 


PLEADING. 

1.  Where  a  complaint  shows  a  cause 
of  action  in  favor  of  the  plaintiff, 
not  in  a  representative,  but  in  his 


individual  capacity,  the  addition  oi 
the  words  "  executor/'  etc. ,  in  the 
title,  and  a  statement  in  the  com- 
plaint, that  he  is  executor  of  the 
will  of  a  deceased  person  named, 
do  not  prevent  a  recovery  by 
him  individually;  the  descriptive 
words  may  be  rejected.  Liteh- 
field  V.  FUnt.  643 

2.  Plaintiff's  complaint  alleged  his 
appointment  as  executor  of  the 
will  of  li.,  the  execution  to  him 
bjr  theK.  C.  C.  R  H.  Co.  of  a  pro- 
missory note,  a  copy  of  which 
was  set  forth  in  the  complaint, 
which  was  made  payable  to  him 
or  order,  he  being  described  as 
executor  of  H;  the  transfer  and 
delivery  of  the  note  to  P.,  whci 
held  the  same  at  the  time  of  the 
making  of  an  aneement  between 
plaintiff  and  deiendant;  in  pursu- 
ance of  which  agreement  plaintiff 
transferred  and  assigned  to  de- 
fendant certain  stock  and  bonds 
of  the  company  and  claims  against 
it.  In  consideration  whereof  de- 
fendant, by  the  said  agreement, 
promised,  among  other  things, 
that  when  his  interest  in  the  rcMid 
and  in  the  securities  was  closed 
up  he  would  apply  the  proceeds, 
with  the  consent  of  the  company, 
to  the  payment  of  the  note,  pro- 
vided F.  would  relinquish  certain 
bonds  of  the  company.  The  com- 
plaint further  alleged  that  said 
agreement  was  entered  into  by 
pmintiff  individually,  for  the  pur- 
pose of  making  certain  provision 
for  the  payment  of  the  note;  that 
the  note  and  the  bonds  referred  to 
were  thereafter  assigned  to  him 
by  F. ;  that  when  the  note  became 
due  payment  was  demanded  and 
refused ;  it  was  duly  protested  and 
notice  of  nonpayment  served  upon 
plaintiff;  that  the  interest  speci- 
fied in  the  agreement  had  been 
closed  up,  and  defendant  had  re- 
ceived on  account  of  the  property, 
over  and  above  all  advances  and 
expenditures,  a  sum  more  than 
sufficient  to  pay  said  note;  that 
the  consent  of  the  company  to 
such  payment  had  been  obtained, 
and  that  a  tender  of  the  bonds  was 
made,  with  the  demand  of  pay- 
ment, but  that  defendant  refused 
to  pay.  On  demurrer  to  the  com- 
plaint;  held,   that  it  set  forth  a 
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good  cause  of  action;  that  if 
plaintiff  simply  occupied  the  posi- 
tion of  assignee  from  F.,  the 
promise  of  defendant  became 
available  to,  and  could  have  been 
enforced  by  F. ;  and  by  the  trans- 
fer of  the  note  to  plaintiff  he 
acquired  that  right;  that  even  if 
this  were  not  so,  plaintiff,  having 
become  possessed  of  the  note, 
could  enforce  the  promise  to  pay 
it,  not  simply  as  assignee  of  F., 
but  as  a  par^  to  the  agreement. 

Id. 


PLEDGE. 

Where  the  mortgage  of  a  third  per- 
•  son  has  been  assigned  by  the  mort- 
gagee as  collateral  for  his  own'debt, 
the  foreclosure  of  the  mortgage 
and  purchase  at  the  foreclosure 
sale  by  the  assignee,  as  against 
the  assignor,  where  the  latter  is 
not  made  a  party  to  Uie  foreclosure 
and  his  equitable  right  foreclosed, 
simply  substitutes  the  land  for  the 
mortgage  and  the  assignee  holds 
it  as  a  security  merely,  subject  to 
the  right  of  the  assignor  to  redeem 
by  payment  of  the  debt,  and  upon 
such  payment  he  is  entitled  to  the 
hmd.    In  re  OUbert,  200 


POWERS. 

The  will  of  S.,  who  died  leaving 
both  real  and  personal  estate,  after 
providing  for  the  payment  of  his 
debts  and  giving  certain  specific 
legacies,  gave  his  residuary  estate 
to  his  executors  to  sell  and  dispose 
of  the  same  and  divide  the  pro- 
ceeds e(}ually  between  his  '^wife 
and  children,  share  and  share 
alike. "  Ildd,  that  the  widow  was 
not  put  to  her  election,  but  was 
entitled  to  dower  in  addition  to 
the  provision  made  for  her  in  the 
will;  that  the  devise  to  the  execu- 
tors was  void  as  a  trust,  but  valid 
as  a  power  in  trust,  and  the  lands 
descended  lo  the  heirs,  subject  to 
the  execution  of  the  power;  and 
that  the  execution  of  such  power 
was  not  inconsistent  with  a  dower 
interest,  but  a  sale  would  be 
subject  thereto.  KonmUinka  v. 
ScTUegel.  125 


Where  provirionintDiU  au^or- 

isdng  executors  to  mortgage  real  eetaU, 
if  vdb'd,  only  so  as  a  power. 

See  Weeks  v.  OomtoelL  825 


POWER  OF  ATTORNEY. 

A  transcript  certified  to  by  the 
proper  officer,  of  a  power  of  at- 
torney authorizing  the  conveyance 
of  land,  recorded  in  the  clerk's 
office  of  county  in  which  the  land 
is  situated,  is  competent  as  evi- 
dence (1  R  8.,  768,  g  89;  Code  of 
Civ.  Pro.,  §  988).  Lerehe  v. 
Brasher.  157 


PRACTICR 

1.  A  part  J  who  has  permitted  the 
receptio»i  of  improper  evidence 
without  properly  objecting  there- 
to may  not  thereafter  object  to 
the  same,  and  has  not  a  legal  right 
to  have  the  same  stricken  out.  In 
re  Morgan.  74 

2.  An  objection  made  before  a  ques^ 
tion  IS  put  calling  for  the  evidence 
objected  to,  where  there  has  been 
no  offer  of  evidence,  is  premature, 
and  so  not  available.  Id, 

8.  Exceptions  herein  were  ordered 
to  be  heard  at  first  instance  at 
General  Term,  and  upon  argu- 
ment there  an  order  was  made 
denying  motion  for  new  trial, 
overruling  the  exceptions  and 
directing  judgment  on  the  ver- 
dict Defendant  appealed  from 
the  order  and  from  the  iudgment 
entered  thereon.  Plaintidscmimed 
the  order  was  not  appealable,  and 
that  the  appeal  from  the  judg- 
ment brought  up  nothing  for  re 
view  but  the  question  whether  the 
judgment  was  in  accordance  with 
the  order,  as  there  was  no  state- 
ment in  the  notice  of  appeal  that 
the  appellant  intended  to  bring  up 
for  review  an  intermediate  order 
as  required  by  the'  Code  of  Civil 
Procedure  (§§  1801,  1816).  J5&W, 
that  the  order  was  not  an  inter- 
mediate order,  within  the  mean- 
ing of  the  Code,  and  that  whUe 
the  appeal  therefrom  was  useless, 
yet  as  it  was  taken  in  connection 
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with  the  appeal  from  the  judg- 
ment, it  was  not  necessary  to  dis- 
miss it,  as  the  latter  brought  up 
all  the  exceptions  for  review. 
Becker  ▼.  Koch,  894 

4.  R  9eems,  that  until  substitution  of 
the  personal  representatives  of  a 
deceased  plaintiff  in  his  place  an 
appeal  from  a  judgment  may  not 
be  heard.    Blake  v.  Oritwold.  618 

Ck  Where,  however,  an  appeal  to 
this  court  in  such  case  was  heard 
without  knowledge  of  the  death 
and  the  judgment  was  affirmed. 
Held,  that  on  granting  a  motion 
for  substitution  the  court  could 
affirm  the  judgment  in  favor  of 
the  substi tuted  representative.  Id. 

6.  An  appeal  may  not  be  taken  to 
this  court  from  an  order  of  General 
Term  affirming  a  judgment;  so, 
also,  where  there  is  both  an  ap- 
peal to  the  General  Term  from  a 
Judgment  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  and 
the  judgment  and  order  are  af- 
firmed, an  appeal  is  not  authorized 
from  so  much  of  the  order  as 
affirms  the  order  denying  a  new 
trial.  Such  an  appeal  brings  no 
question  before  this  court  not 
involved  in  an  appeal  from  a  judg- 
ment entered  on  the  General  Term 
order.  Judgment  should  first  be 
entered  on  such  order  and  an  ap- 
peal taken  from  that.  Derleth  v. 
ne  Oraff.  661 

7.  This  court  has  no  jurisdiction  to 
compel  an  appellant  to  attach  to 
the  return  copies  of  documents 
which  were  not  part  of  the  record 
in  the  court  below.  States  v.  Oriym- 
welL  664 

8.  If  the  documents  should  for  any 
reason  be  made  part-of  the  record 
a  motion  for  that  purpose  should 
be  made  in  the  court  below.     Id. 

Where  motion  far  retaxation  of 

eoHs  toas  granted,  with  directions  to 
the  derk  to  tax  in  addition  a  trial  fee 
and  ten  doUars  additional  because  trial 
occupied  more  t?ian  two  days,  and 
the  papers  on  which  motion  was  made 
were  not  included  in  return,  but  in- 
stead  a  mere  memorandum  containing 
an  extract  from  and  of  the  costs  as 


taxed,  with  stipulation  of  the  attorney 
that  it  was  assessed  to  *^as  and  for 
papers  on  appeal.^*  Held,  that  nothing 
appeared  to  make  the  appellants  ob- 
jection intelligible. 

See  OreshuU  v.  MuJUn (Mem)  660. 

When  order  of  reD&rsaiincrim' 

inal  action  stated  it  was  made  on 
questions  of  law,  but  did  not  state  that 
the  court  had  considered  the  question 
of  fact,  Beld^  that  tlie  order  was  not 
reviewable,  as  the  defendant  was  enti- 
tled to  a  review  of  the  facts,  and  the 
exercise  of  the  discretionary  power  of 
the  court  in  granting  a  new  trial 
thereon.  Case  remitted  to  the  Qeneral 
Term  to  consider  those  questions. 

See  People  v.  ^vens  (Mem,)      667 


PRINCIPAL  AND  AGENT. 

In  an  action  by  executors  or  ad- 
ministrators against  the  maker  of 
a  note  or  the  drawer  of  a  check, 
executed  for  defendant  by  his 
agent,  where  the  defense  is  pay- 
ment, the  agent  is  not  precluded 
from  testifying  on  behalf  of  his 
principal  to  personal  transactions 
and  communications  with  the  de- 
cedent showing  payment  by  the 
agent;  he  is  not  "interested  in 
the  event "  within  the  meaning  of 
the  Code  of  Civil  Procedure  (§ 
829).    Nearpassy,  Oilman,      606 

Where  estate  of  agent  who  had 

moneys  placed  in  his  hands  for  invest- 
ment and  reinvestment,  but  who  min- 
gled the  same  with  his  own  funds,  is 
properly  chargeable  with  compound 
interest. 

See  In  re  Kemochan,  618 


PRINCIPAL  AND  SURETY. 

1.  One  who  purchases  land,  subject 
to  a  mortgage,  makes  the  land 
thereby  the  primary  fund  for  the 
payment  of  the  mortgage  debt, 
and  this  is  so,  although  the  deed 
contains  a  covenant  on  the  part  of 
the  grantee  to  pay  the  mortgage 
debt.  The  covenant  is  to  indem- 
nify the  grantor  against  the  con- 
tingency that  the  land  may  not 
bring  enough  to  pay  such  debt 
In  re  Warren  v.  WtAur,  198 
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2.  W.  purchased  certain  real  estate, 
subject  to  a  mortgage  thereoOp 
which  by  his  deed  he  assumed  and 
agreed  to  pay.  He  conveyed  the 
land  to  his  daughter  by  deed  con- 
taming  full  covenants,  in  which  no 
reference  was  made  to  the  mort- 
gage. The  only  consideration  for 
the  deed  was  natural  love  and  affec- 
tion. W.,  after  the  conveyance, 
paid  part  of  the  mortgage.  The 
daughter,  after  his  death,  paid 
interest  on  the  balance  audi  for 
the  amount  so  paid  presented  a 
claim  against  his  estate.  Hidd^ 
that  the  land  was  the  primary 
fund  for  the  payment  of  the  mort- 
gage, and  the  daughter  took  it 
subject  to  that  burden;  that  the 
covenants  in  the  deed  were  invalid 
and  W.  incurred  no  obligation, 
legal  or  equitable,  to  pav  the  mort- 
gage in  exoneration  of  the  land; 
and  that,  therefore,  the  claim  was 
improperly  allowed.  Id. 

3  F  &  W.,  who  were  copartners, 
executed  two  mortgages,  one  to 
secure  a  bond  executed  by  F.,  the 
other  a  bond  executed  by  both. 
Each  of  the  bonds  was  given  for 
partnership  indebtedness.  The 
mortgages  covered  certain  lands 
owned  by  F.  &  W.  iointly,  also 
lands  owned  by  F.  alone.  F.  & 
W.  subsequently  conveyed  the 
morgaged  lands  'owned  by  them, 
by  full  covenant  deed,  for  a  price 
that  covered  the  full  value  of  Uie 
unincumbered  fee.  F.  died,  and 
thereafter  plaintiff,  the  adminis- 
tratrix of  the  mortgagee,  nego- 
tiated a  settlement  of  various 
claims  the  estate  held  against  W., 
and  plaintiff  executed  to  W.  a 
release  and  discharge,  among  other 
things,  of  all  several  and  joint 
liability  on  account  of  the  bonds 
and  mortgages,  which  release  re- 
cited that  it  was  not  intended  "to 
affect  or  discharge  the  liability  " 
of  F.  **  or  intended  to  affect  any 
other  security  for  any  of  said  de- 
mands other  than  the  personal  lia- 
bility of  "  W.  In  an  action  to  fore- 
close the  mortgages,  hM,  that  the 
release  discharged  the  party  pri- 
marily liable  for  the  mortgage  debt, 
and  so  cut  off  and  destroyed  the 
equitable  right  of  subrogation 
belonging  to  the  surety  in  case  of 
payment,  and,  therefore,  that  the 


lien  of  the  mortgages  upon  the 
lands  bound  as  security  was  dis- 
charged.    Murray  v.  Jaw.        382 


PRIVILSaBD    COMMUNICA- 
TIONS. 

1.  Where  the  statutory  prohibition 
(Code  of  Civ.  Pro.,  §  834)  ajjainst 
the  disclosure  by  a  physician  of 
information  acquired  by  him 
while  attending  a  patient  in  his 
professional  capacity,  has  been 
expressly  waived  by  the  patient, 
and  the  waiver  acted  upon,  it  can- 
not be  recalled;  the  information 
is  then  open  to  the  consideration 
of  the  entire  public,  and  the 
patient  is  not  pnvileged  to  forbid 
Its  repetition.  McKinney  v.  Grand 
St.,  eU.^  R  R  Co,  852 

2.  Accordingly,  held,  where  upon 
the  trial  of  an  action  against  a 
railroad  corporation,  to  recover 
damages  for  injuries  to  plaintiff 
caused  by  negligence,  a  physician, 
who,  as  such,  attended  upon  the 
plaintiff  after  the  injury,  was 
called  as  a  witness  in  her  behalf, 
and  testified  as  to  all  the  facts 
bearing  upon  her  physical  con- 
dition, learned  by  him  while  so 
attending  upon  her,  that  upon  a 
subsequent  trial  the  defendant 
was  entitled  to  call  and  examine 
him  as  a  witness  in  regard  to  such 
facts.  Id. 


PROMISSORY  NOTES. 
See  Bills,  Notks  and  Chbck!. 

PUBLIC  LANDS. 

As  to  right  of  eomtnissionert 

of  town  of  Oravesend  to  Iseue  or  $eU 
the  town  lands  on  Coney  Idand. 
See  TUyou  v.  2bton  of  Oraveaend, 

856 

See  Phirey  v.  Town  of  Oravetend. 

.    405 


QUESTIONS    OF    LAW    AND 
FACT. 

Where  the  terms  and  langua^  of  a 
contract  are  ascertained,  m  the 
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absence  of  technical  phrases,  or 
of  terms,  the  meaning  of  which 
is  obscure,  or  of  latent  ambig- 
uities, rendering  the  subject-mat- 
ter of  the  contract  uncertain  and 
doubtful,  the  office  of  interpreting 
its  meaning  belongs  to  the  court. 
Brady  v.  Qundy.  147 

WTtere  evidence  <u  to  contrib- 
utory negiigenoe  insuffldent  to  justify 
nonmiL 

JSeeSherrvY.K  Y.  a  dK  B.  R 
B,  Oo.    {Mem,)  652 


QUO  WARRANTO. 

Action  in  nature  of. 

See  People  ex  rel.  Bndgeman  v. 
EaU,  170 


5. 
RAILROAD  CORPORATIONS. 

1.  The  act  of  1875.  known  as  the 
**  Rapid  Transit  Act "  (Chap.  606, 
Laws  of  1875),  prior  to  the  pass- 
age of  the  "  General  Surface  Act " 
(Chap.  252,  Laws  of  1884),  author- 
ized the  formation  of  companies 
to  construct  street  railways  on  the 
surface,    to  be  operated  by  any 

Sower  other  than  animal.    (Earl, 
.,  dissenting.)    N.  T.  Cable  Go. 
V.  MayoTy  etc.  1 

2.  The  "GeneralSurface  Act"  was 
not  intended  to,  and  does  not 
interfere  with  the  rights  of  any 
street  surface  railroad  company 
organized  before  its  passage  under 
the  '*  Rapid  Transit  Act;^  it  only 
prohibits  the  construction  of  sur- 
face roads  by  corporations  there- 
after organized.  The  saving 
clause  in  the  "  General  Surface 
Act "  protects,  not  only  consum- 
mated and  perfected  rights  of  a 
company  theretofore  organized, 
but  such  rights  as  the  company 
had,  although  inchoate  and  sub- 
ject to  the  performance  of  further 
conditions;  and  by  the  subsequent 
performance  of  the  conditions 
those  rights  are  perfected.  (Eabl, 
J.»  dissenting.)  Id, 

8.  As,  howeyer,  the  "  Rapid  Tran 
sit  Act"  prescribes  the  proceed- 
ings by   which    rights  may  be 

SioKfiLs  —Vol.  UX.       96 


acquired,  a  substantial  compli- 
ance with  the  material  require- 
ments of  the  act  is  a  condition 
precedent,  without  i>erformance 
of  which  a  company  neyer  be- 
came legally  mcorporated  or 
acquired  any  rights  under  the  act. 

4.  The  intent  of  the  provision  of 
the  "Rapid  Transit  Act"(g6), 
reauiring  the  commissioners  ap- 
pointed Dy  the  mayor  of  a  city  to 
fix  and  determine  the  time  within 
which  the  proposed  railway  or 
railways,  or  portions  thereof  shall 
be  constructed,  is  to  limit  the 
corporation  in  respect  only  to  time 
during  which  it  is  possible  for  it 
to  prosecute  the  work,  excluding 
time  when  legal  barriers  exist  to 
such  prosecution.  Id. 


Where,  therefore,  the  commis- 
sioners appointed  by  the  mayor 
of  New  York  specified  a  4ime 
within  which  each  of  twenty- 
nine  different  rodtes  located  by 
them  should  be  completed,  but 
provided  that  the  time  should 
begin  to  run  from  the  date  of  the 
obtaining  the  requisite  consent  of 
propert)r  owners  and  of  the  local 
authorities,  or,  in  case  of  failure 
to  procure  such  consent,  from  the 
date  of  the  confirmation  of  the 
report  of  commissioners  appointed 
by  the  cou^t;  and  also  provided 
that  the  time  unavoidably  con- 
sumed by  the  pendency  of  legal 
proceedings  or  the  interference  of 
public  authorities,  or  the  omission 
to  open  or  grade  shall  not  be 
deemed  a  part  of  the  time  limited. 
Ifeldy  that  this  was  a  substantial 
compliance  with  the  act  Id. 

The  articles  of  association  framed 
by  the  mayor's  commissioners, 
instead  of  providing,  as  required 
by  said  act  (§  7),  for  the  release 
and  forfeiture  to  the  supervisors 
of  the  county  of  all  the  rights  and 
franchises  acquired  by  the  cor- 
poration, in  case  the  proposed 
nulways  were  not  completed  in 
time,  provided,  that  in  case  the 
several  portions  of  such  railways 
were  not  completed  each  within 
the  time  limited,  the  rights  and 
franchises  "  for  and  as  to  any  por- 
tion of  such  railway  or  railways 
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not  80  completed/'  shall  be  re- 
leased and  forfeited.  Held,  that 
this  was  a  material  departure  from 
the  requirements  of  the  act;  that 
the  provision  should  have  been  for 
the  release  and  forfeiture  of  all 
the  rig[hts  and  privileges;  that  the 
provision  was  an  attempt  to  over- 
ride the  action  of  the  Legislature 
in  refusing  to  make  the  amend- 
ment to  the  '*  Rapid  Transit  Act " 
of  1882  (S  2,  Chap.  398,  Laws  of 
1882),  applicable  to  the  city  of  New 
York,  by  incorporating  the  sub 
stance  of  the  amendment  in  the 
articles  of  association.  Id, 

7.  Also,  hdd^  that  as  there  was  do 
general  law,  declaring  a  forfeiture 
or  reqiUring  a  release  to  the  super- 
visors, a  compliance  with  the  pro- 
vision was  necessary  to  carry  out 
the  legislative  intent,  and  the  fail- 
ure to  comply  was  a  fatal  defect 
in  the  articles.  Id. 

8.  Under  the  provision  of  the  Rapid 
Transit  Act  (§  5),  requiring  the 
mayor's  commissioners  to  fix  the 
plan  or  p>lans  for  the  construction 
of  the  railway  or  railways,  it  is,  at 
least,  essential  that  they  shall  de- 
termine whether  the  contemplated 
road  shall  be  an  underground, 
overground  or  surface  road,  and  a 
failure  on  their  part  to  determine 
this  question  is  a  failure  to  comply 
with  one  of  the  conditions  prece- 
dent to  the  acquisition  of  corpo- 
rate power.  Id, 

9.  By  the  resolutions  of  the  commis- 
sioners, incorporated  in  the  ar- 
ticles of  association,  as  to  several 
of  the  routes  laid  out,  it  was  left 
to  the  subsequent  election  of  the 
company  whether  they  should  be 
surface  or  elevated  roads.  As  to 
other  routes,  where  the  articles 
provided  for  elevated  roads,  with 
a  double  track,  authority  was 
given  to  the  company  to  add  such 
other  tracks  as  might,  from  time 
to  time,  be  needed  to  accommo- 
date increasing  traffic  and  to  make 
such  additions  to  the  structures  as 
might  be  needed.  It  was,  also, 
left  to  the  company  to  determine 
as  to  the  method  of  supporting  the 
tracks,  i.  e. ,  whether  they  should  bo 
earned  on  longitudinal  girders 
resting  on  the  top  of  columns  or 


by  transverse  girders  supported  by 
columns.  The  power  to  erect  sta- 
tions and  platforms  was  not  re- 
stricted or  defined,  but  it  was  left 
to  the  company  to  decide  where 
they  were  necessary;  it  was  au- 
thorized to  occupy  so  much  of 
the  sidewalk  for  stairways  and 
approaches  ''  as  may  be  neces- 
sary," and  also  to  construct 
*  such  supports,  turn  outs  *  •  • 
stations,  buildings,  platforms, 
stairways  *  *  *  and  such  other 
requisite  appliances  as  shall  be 
proper."  Held^  that  the  commis- 
sioners failed  to  substantially  com- 
ply with  the  act,  and  that  as  such 
compliance  was  essential  there 
was  no  valid  organization  of  the 
petitioner.  Id. 

10.  At  common  law  a  carrier  of 
passengers  and  freight  is  under 
no  obligation  to  provide  depots 
for  passengers  awaitina^  transpor- 
tation or  warehouses  for  freight. 
Biaple  V.  Jf.  F.,  L,E.d!W.B.Il 
Co.  68 

11.  No  such  obligation  is  imposed 
by  the  Cteneral  Railroad  Act  of 
this  State  (chap.  140  Laws  of  1850) 
or  the  various  amendments 
thereof,  upon  railroad  corpora- 
ions  organized  under  it.  Id, 

12.  The  obligation  may  not  be  im- 
plied from  the  fact  that  such  cor- 
porations are  executing  a  public 
trust,  and  authorized  by  the  act 
to  "  erect  and  maintain  all  neces- 
sary and  convenient  buildings, 
stations  *  •  *  for  the  accom- 
modation and  use  of  their  passen- 
gers, freights  and  business.  ^'  (g  28, 
subd.  8.)  The  exercise  of  this 
power  is  in  the  discretion  of  the 
corporation,  and  with  the  exercise 
of  that  discretion  the  legislature 
alone  can  interfere.  Id. 

13.  72  M097M  the  legislature  has  power 
to  impose  such  an  obligation.   Id. 

14.  The  railroad  commission,  or- 
ganized under  and  in  pursuance 
of  the  act  of  1882  (chap.  858,  Laws 
of  1 882)  has  judicial  power  to  hear 
and  determine,  upon  notice,  ques- 
tions  arising  between  the  people 
and  a  railroad  corporation,  but  no 
power  is  given  to  it,  or  to  any 
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court,  to  enforce  the  decision,  and 
its  proceedings  and  determina- 
tions amount  to  nothing  more 
than  an  inquest  for  information. 
The  attomey-general  is  given  no 
new  power  in  the  matter,  and 
the  corporation  mav  continue  the 
management  of  its  business  in  its 
own  way,  without  regard  to  the 
judgment  of  the  conmiissioners.  Id, 

15.  Accordingly,  Tidd,  that  the  Su- 
preme Court  had  no  jurisdiction 
to  grant  a  writ  of  mandamus  on 
behalf  of  the  people  at  the  in- 
stance of  tlie  attorney-general,  re- 
quiring a  railroad  corporation  to 
erect  a  building  at  a  station  on  its 
road  of  sufficient  capacity  to  ac- 
commodate the  passengers  and 
freight  business  at  that  place,  al- 
though it  appeared,  and  was  con- 
ceded by  the  corporation,  that  its 
station  building  was  entirely  in- 
adequate for  these  purposes,  and 
that  the  absence  of  a  ^suitable 
depot  building  and  warehouse  was 
a  serious  injury  to  the  publio 
doing  business  at  that  station,  and 
although  it  appeared  that  upon  a 
complaint  made  to  the  railroad 
commissioners,  and,  upon  notice 
to  the  defendant,  that  body  ad- 
judged and  recommended  that  the 
company  should  construct  a  suit- 
able building  within  a  time  named, 
with  which  it  refused  to  comply, 
not  for  want  of  means,  but  be- 
cause its  directors  decided  not  to 
do  so.  Id. 

16.  In  an  action  by  an  owner  of  real 
estate,  abutting  on  a  street  in  the 
city  of  New  lork,  against  a  cor- 
poration operating  an  elevated 
railroad  constructed  over  said 
street,  to  recover  damages  to  his 
property  occasioned  thereby. 
Bsld,  that  the  doctrine  of  the  case 
ot  Story  Y.  yew  York  Elevated  Bad- 
road  Company  (90  N.  Y.,  122), 
although  pronounced  by  a  divided 
court,  must  be  considered  as  stare 
decisis  upon  all  questions  involved 
therein,  not  only  questions  which 
it  expressly  decides,  but  such  as 
logically  come  within  the  princi- 

Sles  therein  determined.    Ldhr  v. 
(et.  El.  R  B.  Co.  268 

17.  The  questions  so  determined 
stated  as  follows:  Id. 


18.  Abutters  upon  public  streets  in 
a  city  are  entitled  to  such  dam- 
ages as  they  may  have  sustained 
by  reason  of  a  diversion  of  the 
street  from  the  use  for  which  it 
was  originally  taken,  and  its  illegal 
appropriation  to  other  and  incon- 
sistent uses.    Id. 

19.  An  elevated  railroad  in  a  street 
of  a  city,  supported  by  columns 
placed  along  the  outer  line  of  the 
sidewalks,  and  operated  by  steam 
power,  is  a  perversion  of  the  use 
of  the  street  from  the  purposes 
originally  designed,  and  is  a  use 
which  neither  the  city  authori- 
ties nor  the  legislature  can  legalize 
or  sanction,  without  providing 
compensation  for  the  injury  in- 
flicted upon  the  property  of  abut- 
ting owners.  Id. 

20.  Abutters  upon  a  public  street  of 
a  cit^,  claiming  title  to  their 
premises  by  grant  from  the  muni- 
cipal authorities,  which  grant  con- 
tains a  covenant  that  a  street  to  be 
laid  out  in  front  of  such  property 
shall  continue  forever  thereafter 
as  a  public  street,  acquire  an 
easement  in  the  bed  of  the  street 
for  ingress  and  egress  to  and  from 
their  premises,  and  also  tor  the 
free  and  uninterrupted  passage 
and  circulation  of  light  and  air. 

Id. 

21.  The  ownership  of  such  an  ease- 
ment is  an  interest  in  real  estate, 
constituting  property  within  the 
meaning  of  that  term  as  used  in 
the  Constitution  of  the  State,  and 
icequires  compensation  to  be  made 
therefor  before  it  can  lawfully  be 
taken  for  public  use.  Id. 

22.  The  erection  and  operation  of 
an  elevated  railroad  as  aforesaid 
fn  the  street,  the  use  of  which  is 
intended  to  be  permanent,  consti- 
tutes a  taking  and  appropriation 
of  the  easement  by  the  railroad 
corporation  rendering  it  liable  to 
the  abutters  for  the  damages  there- 
by occasioned.  Id. 

28.  Also,  held,  that  no  legal  differ- 
ence exists  with  reference  to  the 
interest  apquired  by  abutting 
owners  in  a  public  street  in  the 
city  of  New  York,  between  that 
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not  80  completed/'  shall  be  re- 
leased and  forfeited.  Held,  that 
this  was  a  material  departure  from 
the  requirements  of  the  act;  that 
the  provision  should  have  been  for 
the  release  and  forfeiture  of  all 
the  rights  and  privileges;  that  the 
provision  was  an  attempt  to  over- 
ride the  action  of  the  Legislature 
in  refusing  to  make  the  amend- 
ment to  the  '*  Rapid  Transit  Act " 
of  1882  (§  2,  Chap.  898,  Laws  of 
1882),  applicable  to  the  city  of  New 
York,  by  incorporating  the  sub 
stance  of  the  amendment  in  the 
articles  of  association.  Id, 

7.  Also,  A^  that  as  there  was  no 
general  law,  declaring  a  forfeiture 
or  reqiUring  a  release  to  the  super- 
visors, a  compliance  with  the  pro- 
vision was  necessary  to  carry  out 
the  legislative  intent,  and  the  fail- 
ure to  comply  was  a  fatal  defect 
in  the  articles.  Id. 

8.  Under  the  provision  of  the  Rapid 
Transit  Act  (8  5),  requiring  the 
mayor's  commissioners  to  fix  the 
plan  or  plans  for  the  construction 
of  the  railway  or  railways,  it  is,  at 
least,  essential  that  they  shall  de- 
termine whether  the  contemplated 
road  shall  be  an  underground, 
overground  or  surface  road,  and  a 
failure  on  their  part  to  determine 
this  question  is  a  failure  to  comply 
with  one  of  the  conditions  prece- 
dent to  the  acquisition  of  corpo- 
rate power.  Id, 

9.  By  the  resolutions  of  the  commis- 
sioners, incorporated  in  the  ar- 
ticles of  association,  as  to  several 
of  the  routes  laid  out,  it  was  left 
to  the  subsequent  election  of  the 
company  whether  they  should  be 
surface  or  elevated  roads.  As  to 
other  routes,  where  the  articles 
provided  for  elevated  roads,  with 
a  double  track,  authority  was 
given  to  the  company  to  add  such 
other  tracks  as  miffht,  from  time 
to  time,  be  needed  to  accommo- 
date increasing  traffic  and  to  make 
such  additions  to  the  structures  as 
might  be  needed.  It  was,  also, 
left  to  the  company  to  determine 
as  to  the  method  of  supporting  the 
tracks,  i.  e. ,  whether  they  should  bo 
earned  on  longitudinal  girders 
resting  on  the  top  of  columns  or 


by  transverse  girders  supported  by 
columns.  The  power  to  erect  sta- 
tions and  platforms  was  not  re- 
stricted or  defined,  but  it  was  left 
to  the  company  to  decide  where 
they  were  necessary;  it  was  au- 
thorized to  occupy  so  much  of 
the  sidewalk  for  stairways  axid 
approaches  '*  as  may  be  neces- 
sary,*' and  also  to  construct 
*  such  supports,  turn  outs  *  *  • 
stations,  buildings,  platforms, 
stairways  *  *  *  and  such  other 
requisite  appliances  as  shall  be 
proper."  Held^  that  the  commis- 
sioners failed  to  substantially  com- 
ply with  the  act,  and  that  as  such 
compliance  was  essential  there 
was  no  valid  organization  of  the 
petitioner.  Id, 

10.  At  conunon  law  a  carrier  of 
passengers  and  freight  is  under 
no  obligation  to  provide  depots 
for  passengers  awaiting  transpor- 
tation or  warehouses  tor  freight. 
People  V.  Jf.  F.,  L.E.dW.B.B. 
Co.  58 

11.  No  such  obligation  is  imposed 
by  the  Cteneral  Railroad  Act  of 
this  State  (chap.  140  Laws  of  185(0 
or  the  various  amendments 
thereof,  upon  railroad  corpora- 
ions  organized  under  it.  Id. 

12.  The  obligation  mav  not  be  im- 
plied from  the  fact  that  such  cor- 
porations are  executing  a  public 
trust,  and  authorized  by  uie  act 
to  "  erect  and  maintain  all  neces- 
sary and  convenient  buildings, 
stations  ♦  •  ♦  for  the  accom- 
modation and  use  of  their  passen- 
gers, freights  and  busines&  (^  28» 
subd.  8.)  The  exercise  of  this 
power  is  in  the  discretion  of  the 
corporation,  and  with  the  exercise 
of  that  discretion  the  legislature 
alone  can  interfere.  Id. 

18.  72  ««0m«  the  legishitore  has  power 
to  impose  such  an  obligation.   Id. 

14.  The  railroad  commission,  or- 
ganized under  and  in  pursuance 
of  the  act  of  1882  (chap.  858,  Laws 
of  1 882)  has  judicial  power  to  hear 
and  determine,  upon  notice,  ques- 
tions arising  between  the  people 
and  a  railroad  corporation,  but  no 
power  is  given  to  it,  or  to  any 
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court,  to  enforce  the  decision,  and 
its  proceedings  and  determina- 
tions amount  t-o  nothing  more 
than  an  inquest  for  information. 
The  attorney-general  is  given  no 
new  power  in  the  matter,  and 
the  corporation  mav  continue  the 
management  of  its  business  in  its 
own  way,  without  regard  to  the 
Judgment  of  the  commissioners.  Id. 

15.  Accordingly,  ?ield,  that  the  Su- 
preme Court  had  no  jurisdiction 
to  grant  a  writ  of  mandamtu  on 
behalf  of  the  people  at  the  in- 
stance of  tlie  attorney-general,  re- 
quiring a  railroad  corporation  to 
erect  a  btdlding  at  a  station  on  its 
road  of  sufficient  capacity  to  ac- 
commodate the  passengers  and 
freight  business  at  that  place,  al- 
though it  appeared,  and  was  con- 
ceded by  the  corporation,  that  its 
station  build inff  was  entirely  in- 
adequate for  these  purposes,  and 
that  the  absence  of  a  ^suitable 
depot  building  and  warehouse  was 
a  serious  injury  to  the  publio 
doing  business  at  that  station,  and 
although  it  appeared  that  upon  a 
complaint  made  to  the  railroad 
commissioners,  and,  upon  notice 
to  the  defendant,  that  body  ad- 
judged and  recommended  that  the 
company  should  construct  a  suit- 
able building  within  a  time  named, 
with  which  it  refused  to  comply, 
not  for  want  of  means,  but  be- 
cause its  directors  decided  not  to 
do  so.  Id, 

16.  In  an  action  by  an  owner  of  real 
estate,  abutting  on  a  street  in  the 
city  of  New  lork,  against  a  cor- 
poration operating  an  elevated 
railroad  constructed  over  said 
street,  to  recover  damages  to  his 
property  occasioned  thereby. 
Held,  that  the  doctrine  of  the  case 
of  Story  V.  Hew  York  Elevated  Bad- 
road  Company  (90  N.  Y.,  122), 
although  pronounced  by  a  divided 
court,  must  be  considered  as  stare 
decisis  upon  all  questions  involved 
therein,  not  only  questions  which 
it  expressly  decides,  but  such  as 
logically  come  within  the  princi- 

Sles  therein  determined.    Ldhr  v. 
(et.  El,  R  R  Co.  268 

17.  The  questions  so  determined 
stated  as  follows:  Id. 


16.  Abutters  upon  public  streets  in 
a  city  are  entitled  to  such  dam- 
ages as  they  may  have  sustained 
by  reason  of  a  diversion  of  the 
street  from  the  use  for  which  it 
was  originally  taken,  and  its  illegal 
appropriation  to  other  and  incon- 
sistent uses.    Id. 

19.  An  elevated  railroad  in  a  street 
of  a  city,  supported  by  columns 
placed  along  the  outer  line  of  the 
sidewalks,  and  operated  by  steam 
power,  is  a  perversion  of  the  use 
of  the  street  from  the  purposes 
originally  designed,  and  is  a  use 
which  neither  the  city  authori- 
ties nor  the  legislature  can  lespalize 
or  sanction,  without  providing 
compensation  for  the  injury  in- 
flicted upon  the  property  of  abut- 
ting owners.  Id. 

20.  Abutters  upon  a  public  street  of 
a  (Atj,  claiming  title  to  their 
premises  by  grant  from  the  muni- 
cipal authorities,  which  grant  con- 
tains a  covenant  that  a  street  to  be 
laid  out  in  front  of  such  property 
shall  continue  forever  thereafter 
as  a  public  street,  acquire  an 
easement  in  the  bed  of  the  street 
for  ingress  and  egress  to  and  from 
their  premises,  and  also  tor  the 
free  and  uninterrupted  passage 
and  circulation  of  hght  and  air. 

Id. 

21.  The  ownership  of  such  an  ease- 
ment is  an  interest  in  real  estate, 
constituting  property  within  the 
meaning  of  that  term  as  used  in 
the  Constitution  of  the  State,  and 
i:equires  compensation  to  be  made 
therefor  before  it  can  lawfully  be 
taken  for  public  use.  Id. 

22.  The  erection  and  operation  of 
an  elevated  railroad  as  aforesaid 
fn  the  street,  the  use  of  which  is 
intended  to  be  permanent,  consti- 
tutes a  taking  and  appropriation 
of  the  easement  by  the  railroad 
corporation  rendering  it  liable  to 
the  abutters  for  the  damages  there- 
by occasioned.  Id. 

23.  Also,  held,  that  no  legal  differ- 
ence exists  with  reference  to  the 
interest  apquired  by  abutting 
owners  in  a  public  street  in  the 
city  of  New  York,  between  that 
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created  bj  a  grant  from  the  muni- 
cipality with  a  covenant  as  afore- 
said, or  that  acquired  throufl^h  a 
series  of  mesne  conveyances  from 
the  original  owner  whose  property 
was  taken  in  invitum  by  the  city, 
by  proceedings  under  the  act  of 
1813  (2  R  L.  49,  §  177),  to  be  held 
as  prescribed  bv  said  act, "  in  trust, 
nevertheless,  that  the  same  be  ap- 
propriated and  kept  open  for  and 
as  a  part  of  a  public  street  *  *  * 
forever  in  like  manner  as  the  other 
public  streets  ♦  *  *  in  the  said 
city  are,  or  of  right  ought  to  be; " 
that  said  proceedings  not  only 
created  a  valid  trust  in  the  city 
which  would  preclude  it  from  any 
other  use  of  the  land  acquired 
than  that  expressly  described  in 
the  statute,  but  also  constituted 
a  contract  between  the  city  and 
the  owner  which  runs  with  the 
land,  and  enures  to  the  advantage 
of  each  successive  grantee  thereof. 

Id. 

24.  Also,  hM,  that  it  was  not 
essential  to  the  acquisition  of  an 
abutter's  rights  in  the  street  that 
any  land  should  have  been  origin- 
ally taken  from  him,  as  in  anv 
event  he  is  a  party  to  the  proceed- 
ings to  appropriate  the  land  for 
the  same  and  liable  to  be  assessed 
for  its  benefits  and  therefore  en- 
titled toenjovthem;  that  the  con- 
tract created  by  the  statute  and 
proceedings  applies  to  all  persons 
entitled  to  be  heard,  and  enures 
equally  to  the  benefit  of  all, 
although  they  may  be  unequaUv 
assessed  for  its  cost.  Id, 

25.  Also,  held  (Rtokb,  Ch.  '  J., 
Andrews  and  Danforth,  JJ., 
concurring),  that  the  railroad  cor- 
poration was  liable  for  the  opera- 
tion of  its  trains  and  the  conse- 
quences flowing  therefrom  in 
respect  to  the  manufacture  and 
distribution  in  the  air  of  gas, 
smoke,  steam,  dust,  cinders,  a&es 
and  other  unwholesome  and  de- 
leterious substances  from  its 
locomotives  and  trains.  Id. 

26.  No  partial  justification  of  the 
damages  inflicted  bv  an  unlawful 
structure,  and  its  unlawful  use  can 
be  predicated  upon  the  circum- 
stance that  under  other  conditions, 


and  through  a  lawful  exercise  of 
authority,  some  of  the  conse- 
quences complained  of  might  have 
been  produced  without  rendering 
their  perpetrator  liable  for  dam- 
ages (HnoER,  Ch.  J.,  Andrews 
and  Danforth,  JJ.,  concurring. 

Id. 

27.  Where  the  public  for  a  long 
period  of  time  have  notoriously" 
and  constantly  been  in  the  habit 
of  crossing  a  railroad  at  a  point 
not  in  a  traveled,  public  highwapr, 
with  the  acquiescence  of  the  rail- 
road corporation,  this  acquies- 
cence amounts  to  a  license,  and 
imposes  a  duty  upon  it,  as  to  all 
persons  so  crossing,  to  exercise 
reasonable  care  in  the  running  of 
its  trains,  so  as  to  protect  them 
from  injury.  Byrne  v,  JV.  F.  C 
etc,,  RM.  Co.  3(12 

28.  Although  not  absolutely  bound 
to  ring  a  bell  or  blow  a  whistle 
upon  the  locomotive  of  a  train, 
approaching  such  a  crossing,  the 
company  is  bound  to  give  some 
notice  and  warning,  and  as  to 
what  is  sufficient  is  a  question  of 
fact  for  a  jury.  Id, 

29.  Where  a  train  is  backing  toward 
the  crossing,  the  fact  that  the  bell 
was  rung  does  not,  as  matter  of 
law,  estaolish  reasonable  care;  it 
it  is  for  the  jury  to  determine  as 
to  whether  any  other  precautions 
should  have  been  taken  upon  the 
train  under  the  circumstances.  I<L 

80.  Where  in  an  action  to  recover 
damages  for  injuries  sustained  by 
a  child  of  tender  years,  who, 
when  passing  along  a  public  street 
where  it  crossed  a  railroad  track, 
was  struck  by  a  train,  it  appeared 
that  the  child  exercised  the  deeree 
of  care  and  prudence  required  of 
a  person  svi  jurtt,  held,  it  was 
immaterial  that  the  parents  of  the 
child,  were  guilty  of  negligence  in 
permitting  it  to  be  on  the  streets; 
and  so,  the  reception  of  improper 
evidence  offered  to  excuse  such 
negligence  was  not  a  nound  for 
reveiiaL  Gumming  y.jB.  CILH 
Co,  669 

81 .  It  seemSy  evidence  that  the  parents 
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were  unable  to  hire  any  servant  or 
person  to  aid  the  mother  in  looking 
after  the  child,  is  not  competent 
to  rebut  proof  of  negligence  on 
her  part.  Id. 

2.  In  such  an  action,  hM,  that  a 
municipal  ordinance,  prohibiting 
railroaa  companies  from  stopping 
their  cars  at  a  street  intersection,  so 
that  they  will  interfere  with  travel 
on  the  cross  streets,  was  properly 
received  in  evidence  on  the  ques- 
tion of  defendant's  negligence,  in 
connection  with  evidence  that  a 
train  had  stopped  in  violation  of 
this  ordinance,  which  prevented 
the  plaintiff  from  seeing  the  ap- 
proaching train.  Id. 


RAPE. 

1.  Upon  the  trial  of  an  indictment 
for  rape  it  is  proper  to  prove 
by  the  complainant,  after  she 
has  testified  to  the  commission  of 
the  offense  charged,  a  prior  un- 
successful attempt  upon  her,  by 
the  defendant,  to  commit  the 
same  crime.    People  v.  O'SulUvan. 

481 

2.  The  testimony  of  the  complain- 
ant on  such  a  trial  was  to  the 
effect  that  the  offense  was  com- 
mitted upon  her  by  defendant,  a 
Catholic  priest,  in  his  house, 
where  she  was  employed  as  a  ser- 
vant, on  May  6,  1884;  that  she 
remained  in  his  service  until 
August  twentieth  thereafter  with- 
out disclosing  the  facts  in  anv 
manner  to  any  one,  although 
she  had  full  and  free  communi- 
cation with  her  friends.  She 
left  defendant's  employ  not  on 
account  of  the  offense,  but  be- 
cause the  defendant  whipped  her 
for  some  fault.  She  went  home 
to  her  foster-parents  and  remained 
with  them  until  September  tenth, 
and  then  went  to  work  in  a  sit- 
uation procured  for  her,  at  her 
request,  by  defendant,  and  while 
livmg  there  on  March  28,  1885, 
disclosed  for  the  first  time  the 
offense  to  a  Catholic  priest  at  con- 
fession.   Testimony  as  to  the  dis- 


closure was  received  under  ob- 
jection and  exception.  The  only 
excuse  for  the  delay  in  making 
the  disclosure  given  by  the  com- 
plainant was  that  after  the  assault 
upon  her  she  voluntarily  went 
to  the  defendant's  confessional, 
while  living  with  him,  on  several 
occasions,  and  confessed  to  him, 
and  on  each  occasion  he  asked 
her  if  she  had  told  any  one.  and 
on  her  answering  in  the  negative, 
he  said  "  God  bless  you,  my  child." 
Also,  that  while  she  lived  with 
him  he  told  her  it  was  a  sin  to 
"tell  on  a  priest,"  and  if  she  did, 
she  would  go  to  hell  or  purgatory ; 
that  she  did  not  go  to  confessional 
afte^rward  until  the  time  when 
she  made  the  disclosure.  Held^ 
that  testimony  as  to  the  disclosure 
so  long  after  the  offense  was  im- 
properly received.  Id. 

8.  A  disclosure  in  a  case  of  rape  has 
no  value  whatever,  unless  it  is  the 
natural  result  of  the  horror  and 
sense  of  wrong  which  would 
prompt  any  virtuous  female  to 
make  an  outcry  ac  the  first  suit 
able  opportunity.  Id. 


REARGUMENT. 

1.  After  decision  of  appeal  had  from 
order  appointing  commissioners 
in  proceedings  under  the  *'  Rapid 
Transit  Act  '  (Chap.  60«  Laws  of 
1875),  a  motion  for  reargument 
was  made  upon  papers  showing 
proceedings  instituted  to  amend  in 
the  particulars  in  which  the  court 
had  held  the  articles  to  be  defective. 
Held,  that,  conceding  such  pro- 
ceedings were  effectual,  they 
would  not  afford  ground  for  a  re- 
argument,  as  the  jurisdiction  of 
this  court  is  confined  to  a  review 
of  the  determinations  actually 
made  by  the  Supreme  Court,  and 
must  be  had  upon  the  same  papers 
which  were  before  the  General 
Term.  N.  Y.  Cable  Co.  v.  Mayor, 
etc.  1 

2.  It  eeems  that  the  order  of  this 
court  afiirmmg  the  order  of 
General  Term,  denying  the  appli- 
cation of  the  petitioner  will  be  no 


766 


INDEX. 


obstacle  to  a  rehearing  bj  the 
General  Term,  or  to  a  new  appli- 
cation, based  upon  new  facts.  Id. 


RECORDING  ACT. 

1.  The  mere  record  of  a  deed  from 
the  purchaser  at  an  invalid  tax  sale, 
is  not  notice  to  the  comptroller  of 
the  right  of  the  grantee  to  have 
the  purchase-money  refunded  to 
him.  People  ex  fit.  MtUard  v. 
Chapin,  96 

2.  A  transcript,  certified  to  by  the 
proper  officer,  of  a  power  of 
attorney  authorizing  the  convey- 
ance of  land,  recorded  in  the 
clerk*8  office  of  county  in  which 
the  land  is  situated,  is  competent 
as  evidence  (1  R  S.  763,  §  89; 
Ck)de  of  Civ.  Pro. ,  g  933).  Lerche 
y.  Brother.  157 


RELEASE. 

.  F.  &  W.,  who  were  copartners, 
executed  two  mortgages,  one  to 
secure  a  bond  executed  bv  F.,  the 
other  a  bond  executed  by  both. 
Each  of  the  bonds  was  given  for 
partnership  indebtedness.  The 
mortgages  covered  certain  luids 
owned  by  F.  &  W.,  jointly,  also 
lands  owned  by  F.  alone.  F.  & 
W.  subsequently  conveyed  the 
mortgaged  lands  owned  by  them, 
by  full  covenant  deed,  for  a  price 
that  covered  the  full  value  of  the 
unincumbered  fee.  F.  died,  and 
thereafter  plaintiff,  the  adminis- 
tratrix of  the  mortgagee,  nego- 
tiated a  settlement  of  various 
claims  the  estate  held  against  W., 
and  plaintiff  executed  to  W.  a 
release  and  discharge,  amone  other 
thines,  of  all  several  and  joint 
liabuity  on  account  of  the  bonds 
and  mortgages,  which  release  re- 
cited that  It  was  not  intended  "  to 
affect  or  discharce  the  liability" 
of  F.,  "  or  intended  to  affect  any 
other  security  for  any  of  said 
demands  other  than  the  personal 
liability  of  "  W.  In  an  action  to 
foreclose  the  mortgages,  held,  that 
the  release  discharged  the  party  I 
primarily  liable  for  the  mortgage 
debt,  and  so  cut  off  and  destroyed  ' 


the  equitable  right  of  subrogation 
belonging  to  the  surety  in  case  of 

Sayment,  and,  therefore,  that  the 
en  of  the  mortgages  upon  the 
lands  bound  as  securij^  was  dis- 
charged.   Murray  v.  Fox,        883 

2.  Prior  to  the  execution  of  the  re- 
lease by  plaintiff,  W.  compro- 
mised with  the  said  grantee  of  a 
portion  of  the  mortgaged  premises 
certain  claims,  held  by  it,  and  re- 
ceived a  release  of  himself  and  the 
heirs  of  F.  upon  the  covenants  in 
the  deed,  and  from  all  existing 
debts,  matured  and  unmatured, 
with  a  covenant  that  the  releasor 
had  not  parted  with  or  impaired 
its  title  "  to  any  such  debts."  BOd, 
that  the  release  of  the  covenants 
in  the  deed  did  not  ipeo  facto  dis- 
charge the  equities  which  might 
arise  in  favor  of  the  covenantee 
against  the  covenantor,  or  miULC 
the  land  principal  debtor  for  the 
mortgage;  but  that  it  remained 
chargeable  only  as  surety,  and  the 
rieht  of  subrogation  remained, 
wbich  was  cut  off  by  plaintiff's 
release.  Id. 


RIPARIAN  OWNERS. 

Upon  trial,  before  the  board  of 
claims,  of  a  claim  for  an  unlaw- 
ful diversion  by  the  Siate  of  the 
waters  of  Seneca  river,  it  appeared 
that  on  account  of  defects  in  the 
locks,  gates,  walls,  etc.,  of  the 
canal  more  water  was  diverted 
from  the  river  than  the  super- 
intendent of  public  works,  in 
the  exercise  of  his  discretion,  re- 
quired for  the  use  of  the  canal 
and  more  than  was  necessary  for 
navigation,  and  that  if  said 
structures  had  been  in  a  condition 
not  to  leak,  the  claimant,  a 
riparian  proprietor  and  mill  owner 
on  the  river,  would  have  had  the 
use  of  a  portion  of  the  surplus 
water  so  diverted.  HM,  that  the 
claimant  made  out  a  case  which 
would  have  created  a  legal  lia- 
bility as  against  an  individual; 
and  so,  that  under  the  act  of  1870 
(Chap.  321.  Laws  of  1870),  he  was 
entitled  to  his  damages;  sJso.  that 
the  State  was  not  the  sole  judge 
of  the  necessity  and  of  the  amount 
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to  be  taken,  but  it  was  incumbent 
upon  it  to  prevent  leakage  or 
other  wastage  to  a  more  than  fair 
and  reasonable  extent;  and  that  a 
finding  of  negligence  on  the  part 
of  any  ofiicer  of  the  State  was  not 
necessary.  Silsby  M*f*g  Co,  v. 
aUxU,  562 


SALES. 

Plaintiffs,  whose  testator  had  carried 
on  a  manufacturing  business, 
sold  to  defendants  the  *' plant," 
and  leased  to  them  the  buildings 
in  which  the  business  had  been 
carried  on,  and  after  the  lessees 
had  taken  possession,  sold  and  exe- 
cuted to  them  a  bill  of  sale  of 
"the  entire  manufactured  stock, 
*  *  *  now  on  hand  at  foundry 
and  store-rooms,"  which  were  part 
of  the  premises  so  leased.  Plain- 
tiffs immediately  began  an  in- 
ventory of  the  property,  which 
when  completed  was  delivered  to 
defendants.  A  larce  amount,  con- 
sisting proportionally  of  the  more 
valuable  part  of  the  goods  which 
had  appeared  in  and  was  exhibited 
as  part  of  the  stock  at  the  time  of 
the  sale,  was  omitted  from  the  in- 
ventory, and  it  appeared  had  been 
delivered  by  plaintiffs  to  other  par- 
ties, after  the  day  of  sale,  upon 
orders  received  by  them  previous 
to  that  time,  but  as  to  which  there 
had  been  no  valid  agreement  of 
sale.  In  an  action  to  recover  the 
contract-price  for  the  goods  deli- 
vered, defendants  set  up  as  a 
counter-claim  damages  for  the  re- 
moval of  the  Jsaid  goods.  The 
court  on  the  trial  left  it  to  the  jury 
to  determine  what  the  parties 
meant  by  the  "  stock  on  hand  "  in 
the  bill  of  sale,  and  charged  that 
there  was  some  part  of  the  stock 
plaintiffs  did  not  own  at  the  time 
of  the  sale.  HM,  error;  that  as 
plaintiffs  failed  to  show  a  contract, 
which,  as  between  themselves  and 
the  alleged  purchasers  of  the  goods 
so  taken  from  the  stock,  trans- 
ferred the  title  of  the  property, 
plaintiffs  remained  the  legal  own- 
ers and  entitled  to  dispose  of  it  to 
defendants;  and,  as  the  property 
was  on  the  premises  occupied  by 
defendants,  the  execution  of  the 


bill  of  sale  passed  the  title  to  them ; 
that  assuming  a  valid  executory 
contract  of  sale  had  been  made  by 
plaintiffs  prior  to  the  sale  to  de- 
fendants, the  purchaser  acquired 
no  title  to  any  specific  property, 
and  on  the  refusal  of  the  vendors 
to  fill  the  orders  had  simply  a  right 
of  action  for  damages;  and  that  it 
was  the  undoubted  right  of  de- 
fendants to  have  the  meaning  and 
intent  of  their  contract  determined 
by  the  court.     Brady  v.  CoMiidy. 

147 

2.  While  the  delivery  of  personal 
property  to  the  vendee  under  an 
executory  contract  of  sale  is  an 
important  and  controlling  fact  on 
the  question  as  to  change  of  title, 
it  is  not  conclusive ;  if  the  delivery 
is  simply  to  meet  some  term  of 
the  contract  not  inconsistent  with 
the  retention  of  title  b^  the  vendor, 
it  will  not  pass  the  title  contrair 
to  the  intention.    ComtiSL  v.  Clark, 

451 

8.  So  where  an3rthing  remains  to  be 
done  to  ascertain  and  identify  the 
subject  of  sale  the  title  does  not 

Id 


4.  A  railroad  corporation  entered 
into  a  contract  with  M.,  by  which 
the  latter  agreed  to  deliver  to  the 
former,  at  certain  specified  points 
on  the  company's  lands,  twenty 
thousand  ties,  at  fifty-five  cents 
each  for  first-class  ties,  and  thirty- 
five  cents  "for  what  shall  be  ad- 
judged second-class  ties,"  to  be 
mspected  and  counted  by  a  person 
named.  The  company  a^eed  to 
advance  fifteen  cents  apiece  for 
ties  as  they  were  delivered,  **the 
remainder  to  be  paid  on  or  about 
the  time  the  ties  are  taken  and 
used. "  M.  delivered  a  quantity  of 
ties,  which  were  counted,  and  the 
company  paid  the  advance  agreed 
upon.  The  ties  were  never  in- 
spected or  divided  into  classes. 
The  company  became  insolvent, 
and  its  property  and  franchises 
were  sola  on  foreclosure.  In  an 
action  wherein  the  question  was 
as  to  the  title  to  the  ties,  liM^  that 
the  title  did  not  pass  to  the  com- 
pany by  the  delivery;  that  it  was 
not  bound  to  take  all  the  ties,  but 
only  such  as  should  be  adjudged 
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first  and  second-class,  the  in- 
spector having  power  to  reject  un- 
merchantable ties,  and  so,  it  could 
not  be  known  until  inspection  and 
separation  were  made  what  part 
of  the  ties  were  to  be  taken.    Id. 

5.  Plaintiff,  who  was  a  director  of 
the  company,  purchased  the  ties 
of  M.,  paying  individually  the 
price  agreed  upon.  The  company 
had  discontinued  its  operations 
and  there  was  no  evidence  that 
plaintiff  was  acting  as  its  agent  in 
the  purcliase.  He  removed  the 
ties  after  the  purchase.  Defend- 
ant, as  sheriff,  levied  upon  them 
by  virtue  of  an  execution  against 
>  the  company.  Held,  that,  assum- 
ing plaintiff  was  disabled,  as 
against  the  company,  from  pur- 
chasing on  his  own  account,  the 
legal  title  was  vested  in  him  by 
the  purchase;  and,  as  the  com- 
pany had  not  claimed  the  benefit 
thereof,  which  it  could  only  do 
by  reimbursing  the  price  paid, 
that  the  property  could  not  be 
taken  from  his  possession  bv 
execution  a^inst  it,  and  defend- 
ant was  not  in  a  position  to  ques- 
tion plaintiff's  title.  Id. 


SARATOGA      SPRINGS      (VIL- 
LAGE OP). 

1.  Snow  and  ice  which  had  fallen 
from  time  to  time  from  a  barn 
adjoining  the  sidewalk  on  one  of 
defendant's  streets,  had  accumu- 
lated on  the  sidewalk  to  the  height 
of  about  three  feet  above  the  sur- 
face, and  about  two  and  a  half  feet 
above  the  snow  on  the  rest  of  the 
sidewalk.  This  accumulation  had 
been  there  about  two  weeks  when 
plaintiff,  in  passing  over  it,  fell 
and  was  injured.  By  defendant's 
charter  (Chap.  220,  Laws  of  1866) 
the  care  and  custody  of  its  streets 
are  imposed  upon  its  trustees,  and 
it  is  made  their  duty  to  establish 
such  ordinances  and  regulations 
as  they  may  think  proper,  amons^ 
other  things,  to  provide  for  ancl 
regulate  the  repairing  and  clean- 
ing of  streets  and  sidewalks,  and 
power  is  given  to  raise  money 
to  discharge  these  duties.  In  an 
action  to  recover  damages,  held, 


that  defendant  was  properly 
charged  with  negligence.  iW- 
freyy.  Village  of  SaraU^a  springs. 


2.  It  appeared  that  the  street  in 
question,  with  its  sidewalks,  had 
been  open  for  its  full  width  for 
about  forty  years  it  was  a  prin- 
cipal street  of  the  village  and  ex- 
tensively used.  Water  mains  were 
laid  through  it,  and  curb-stones 
had  been  placed  along  the  side- 
walks at  the  expense  of  the  village. 
Held,  the  evidence  justified  a  find- 
ings that  the  street,  for  its  whole 
width,  had  been  dedicated  to  and 
accepted  by  the  public,  and  that 
it  was  legally  one  of  the  village 
streets.  jmL 

8.  Bjr  defendant's  charter,  after  pro- 
visions had  been  made  for  repairs 
of  its  streets  and  sidewalks,  for 
the  purpose  of  providing  the 
means  for  defraying  expenses,  the 
board  of  trustees  was  authorized 
to  raise  annually  a  sum  not  exceed- 
ing an  amount  specified  "  for  the 
support  of  roads  *  *  *  itreets, 
lanes  and  alleys  within  the  village." 
Held,  that  the  word  "  streets  "  in- 
cluded the  whole  space  between 
the  outer  lines  thereof,  i  e.,  not 
only  the  roadway  but  the  side- 
walks; and  that  the  money  raised 
could  be  used  as  well  for  the 
repair  of  the  sidewalks  as  the 
roadbed.  Id. 

4.  The  village  superintendent  whose 
duty  it  was,  under  the  direction  of 
the  trustees  to  make  repairs,  testi- 
fied that  he  did  not  have  any 
money  in  his  hands  for  that  pur- 
pose; there  was  no  proof  that 
there  were  not  sufiSicient  funds  in 
the  treasury  of  the  village,  which 
under  the  charter  could  have  been 
placed  in  his  hands.  Held,  the 
evidence  failed  to  show  want  of 
funds  to  repair  the  sidewalk.    Id. 

5.  Also  liM,  that  plaintiff's  claim 
was  not  of  the  character  required 
by  the  act  of  1876  (§  2,  chap.  617, 
Laws  of  1876)  to  be  presented  to 
and  audited  by  the  auditors  of  the 
village.  Id. 

6.  Upon  the  trial  plaintiff  offered 
in  evidence  an  ordinance  of  the 
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village,  which  imposed  penalties 
upon  persons  who  should  throw 
snow  or  ice  from  i^^ofs  upon  side- 
walks, or  who  should  neglect  to 
keep  sidewalks  in  front  of  their 
lots  and  buildings  clear  of  snow 
and  ice;  this  was  received  under 
objection  and  exception.  Held,  no 
error.  Id, 

7.  A  witness  called  for  the  plaintiff, 
after  she  had  testified  as  to  the 
condition  of  the  sidewalk,  and 
that  a  person  had  to  be  very  care- 
ful, or  fall,  as  she  knew  from  ex- 
perience, was  permitted  to  testify, 
under  objection,  that  she  fell  down 
in  the  same  place,     ffeid,  no  error. 

Id, 

8.  The  evidence  tended  to  show  that 
this  embankment  of  snow  and  ice 
was  perfectly  visible;  there  was  a 
light  covering  of  recent  snow  over 
the  ice.  Hdd,  a  refusal  of  the 
court  to  charge,  as  matter  of  law, 
that  it  was  negligence  for  plaintiff, 
under  the  circumstances,  to  at- 
tempt to  pass^ver  the  embankment 
was  not  error.  Id. 


SAVINGS  BANKS. 

Under  the  general  act  regulating 
the  dealings  and  operations  or 
savings  banks  (gS  27, 28.  chap.  371, 
Laws  of  1B75),  the  fact  that  a  sav- 
ings bank  secures  an  agreement  to 
pa^  interest  from  the  bank  with 
which  it  makes  a  deposit  author 
ized  by  said  act,  does  not  convert 
the  deposit  into  an  unauthorized 
loan.     Erie  Oo.  Svgs.  Bk.  v.  Chit, 

583 


SEDUCTION. 

—  When  indictment  for,  may  he 
amended. 
See  People  v.  Johneon,  213 


SERVICE  (AND  PROOF  OF). 

Defendant,  a  corporation  created 
under  the  laws  of,  and  doing  busi- 
ness in.  another  State,  sold  to 
plaintiffs,  who  were  doing  busi- 
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ness  in  this  State,  certain  agricul- 
tural implements,  with  an  agree- 
ment to  indemnify  and  defend 
them  from  all  prosecutions  be- 
cause of  any  alleged  infringement 
of  any  patent  in  selling  the  imple- 
ments, provided  notice  was  given 
to  it,  and  it  was  allowed  to  take 
charge  of  the  case.  An  action 
having  been  so  commenced  against 
plaintiffs  they  notified  defendant 
and  reauired  it  to  take  charge  of 
the  defense;  this  it  did  not  do, 
and  judgment  was  rendered 
against  plaintiffs  in  that  action. 
The  summons  in  an  action  upon 
the  guaranty  was  served  in  this 
State  upon  a  director  of  the  de- 
fendant. On  motion  to  set  aside 
the  service,  hdd,  that  the  cause  of 
action  arose  in  this  State  and  the 
summons  was  properly  served 
(Code  of  Civ.  Proc.,  S  433,  subd. 
8);  also  hM^  that  for  the  purposes 
of  the  motion  the  records  of  de- 
fendant showing  the  election  of 
the  person  upon  whom  service 
was  made  as  a  director,  was  sufii- 
cient  to  establish  that  he  was  one 
in  fact.     OJiilde  v.  Barns  Ufg.  Co, 

4:tl 


SETOFF. 

The  allowance  as  an  equitable  off- 
set, to  reduce  a  demand  in  suit  of 
an  item,  which  cannot  be  allowed 
as  a  legal  off-set  or  counter-claim, 
is  only  proper  where  the  equity 
invoked  is  entirely  clear  and  cer- 
tain, where  other  remedies  are  im- 
possible, and  where  the  demand 
allowed  is  put  beyond  reasonable 
doubt.      Armstrong  v.  McKelvey. 

179 


SPECIFIC  PERFORMANCBL 

In  an  action  to  compel  the  specific 
performance,  on  the  part  of  the 
vendee,  of  «»,  contract  for  the  sale 
of  lands,  plaintiff  claimed  title 
under  a  deed  from  an  assignee  in 
bahkruptcv.  It  appeared  that  in 
1842  the  then  owner  of  the  kwd 
was  adjudged  a  bankrupt,  and  the 
ofl9cial  general  assignee  in  bank- 
ruptcy became  vested  with  the 
title ;  no  debts  were  proved  against 
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the  estate  of  the  bankrupt  before 
his  discharge,  and  but  one  small 
one  thereafter.  In  1844  the  as- 
signee advertised  and  sold  the  land 
at  auction,  and  it  was  bid  olf  by 
one  R  for  (i2.  In  1866,  T.  claim- 
ing to  have  purchased  the  bid  of 
R.  from  his  administratrix,  ap- 
plied for  and  obtained  a  deed  from 
the  assignee  which  was  recorded 
in  1869.  No  possession  accom- 
panied the  title  under  the  as- 
signee's sale.  EM,  that  the  title 
was  defective  and  defendant  could 
not  be  compelled  to  complete  the 
purchase;  that  if  there  was  a 
binding  contract  for  the  sale  of 
the  land  by  the  assignee  to  R. ,  the 
administratrix  of  the  latter  had  no 
interest  in  the  land,  as  the  interest 
of  her  intestate  was  real  estate  and 
went  to  his  heirs;  and  that,  there- 
fore, she  conveyed  no  right  or  in- 
terest by  her  assignment,  and  the 
assi|piec  in  bankruptcy  had  no  au- 
thority to  convey  to  T.  Palmer 
V.  Marriwn,  182 


STATE. 

1.  Where  the  State  claimed  title  to 
lumber  cut  from  land  bid  in  for 
it  at  a  tax  sale ,  liM^  that  proof  of 
the  comptroller's  deed,  having  as 
against  the  State  shown  that  it 
had  once  parted  with  its  original 
property  therein,  and  assumed  to 
sell  the  land  as  that  of  a  citizen 
for  taxes,  it  was  precluded  from 
claiming  that  its  original  proprie- 
torship still  remained.  People  v. 
Hagadom,  516 

:2.  The  act  of  1818,  incorporating  the 
8.  L.  N.  Co.  (Chup.  144,  Laws  of 
1818),  gave  to  that  corporation  the 
right  to  use  only  so  much  of  the 
waters  of  Seneca  river,  for  the  pur- 
poses of  navigation  on  its  canal, 
and  forbade  its  use  by  it  for  any 
other  Durpose.  Silsby  Jl^g.  Co.  v. 
State, '  662 

fi.  The  State  having  acquired,  under 
the  act  of  1826  (Chap.  271,  Laws 
of  I8'i5),  "the  stock,  property  and 
privileges  belonging  or  appertain- 
ing to"  said  company,  and  only 
that,  has  no  authority  to  use  any 
more  of  the  waters  of  said  river 
Ihan  are  necessary  for  the  pur- 


poses of  navigation,  and  has  the 
right  to  use  them  only  for  that 
purpose.  Id, 

4.  Upon  trial,  before  the  board  of 
claims,  of  a  claim  for  an  unlawful 
diversion  by  the  State  of  the  waters 
of  said  riVer.  it  appeared  that  on 
account  of  defects  in  the  locks, 
gates,  walls,  etc.,  of  said  canal, 
more  water  was  diverted  from  the 
river  than  the  superintendent  of 

gublic  works,  in  the  exercise  of 
is  discretion,  required  for  the 
use  of  the  canal  and  more  than 
was  necessary  for  navigation,  and 
that  if  said  structures  had  been  in 
a  condition  not  to  leak,  the  claim- 
ant, a  riparian  proprietor  and  mill 
owner  on  the  river,  would  have 
had  the  use  of  a  portion  of  the 
surplus  water  so  diverted.  Held, 
that  the  claimant  made  out  a  case 
which  would  have  created  a  legal 
liability  as  against  an  individual ; 
and  so,  that  under  the  act  of  1870 
(Chap.  8M,  Laws  18r0),  he  was 
entitled  to  his  damages;  also,  that 
the  StAte  was  not  the  sole  judge 
of  the  necessity  and  of  the  amount 
to  be  taken,  but  it  was  incumbent 
upon  it  to  prevent  leakage  or  other 
wastage  to  a  more  than  fair  and 
reasonable  extent;  and  that  a 
finding  of  negligence  on  the  part 
of  any  officer  of  the  State  was  not 
necessary.  Id. 


S'^ATE  (JOMPTiiOLLER. 

See  COMFTROLLBK. 

STATUTES. 

Although  repeals  by  implication  are 
not  favored,  vet  where  two  stat- 
utes are  manifestly  repugnant  and 
tend  to  nullify  each  other,  the 
older  enactment  must  yield  to 
and  will  be  considered  as  repealed 
by  the  later.    Lyddy  v.  L.  I.  City, 

218 

CTiap.  606,  Laws  of  1875. 

Ckap,  250.  Law$ofl8S4u 

Chap.  8i»8,  LatM0flS8ri. 

Chap.  190,  Lawn  of  1970. 

Chap.  137,  Laws  of  ie70. 

See  In  re  N.  T.  C.  Co.  v.  Mapar, 
etc.,  1. 
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Chap.  140,  Lamofimi. 

Chap,  853,  LawBofldl^ 

See  F^opU  v.  H  Y.  L.  K  dbW.R 
R.  Co,  68 

Chap,  729,  Lavo»of\^n. 

JSes  ffemr  y.  Mayor,  eto.,  68. 

1  R  8.  754,  §  23. 

8e6  In  re  Morgan^  74. 

Giiap,  427,  Lamof\^\^. 

See  PeapUexrd.  MiUard  v.  Chapin,  96. 

1  R,  &  768,  §  89. 

See  Lerehe  v.  Brasher,  157. 

Chap,  385,  Laws  of  1878. 

See  Brehm  v.  Mayor,  etc,  186. 

Chap,  719,  Xattw  <?/1870, 

Chap,  461,  Z«ttJ«  of  1871. 

/8fe«  iyrfdy  V.  Long  Island  City,  218. 

Chap.  482,  Zatfl«  (?/ 1875. 

C^uip.  554,  Xatr«^/1881. 

6ikj  Hubbard  v.  -Sctdfer,  223. 

Chap.  418,  Zaic«  0/1886. 

iS^  •/<?n««  V.  Jones,  234. 

(77iap.  456,  Laws  of  1S67. 

1  i?.  /SL  888,  §  4. 

1  R,  8.  887,  §S  1,  2. 

See  People  ex  reL   P,  R.  R  Co,  v. 

ComWs,  240. 
2  i2.  5.  49,  §  177. 

See  LaJi.r  v.  E,  R  R.  Co.  26a 

Chap,  483,  Xaw«  of  1885. 

i&d  //I  r«  MeP/ierson,  306. 

1  iJ.  A  728,  §§  55,  68. 

^8(5<j  Weeks  v.  ComweU,  826. 

C^p.  131,  Za«M  (7/1876. 

Chap.  598,  /;««» <?/  1870. 

Chap.  620,  X<ifM  CJ/"  1870. 

See  KuTiM  v.  (7%  of  Troy,  844. 

(7Aap.  427,  ZafM<?/l865. 

Chap.  120,  Laws  of  1878. 

a/tap.  448,  Laws  of  1885. 

<6te  People,  ex  reL   Wright  v.  ChAj,pin, 
&»i9. 

C/wr;?.  269.  Laws  of  1880. 

<8^  P<f<?pfo,  ex  rd,   R  W.  d  O.  R 
R.  Co.  V  Haupt,  877. 

(7/<ap.  458,  Xatc#^1888. 

See  Furey  v.  Town  of  Oravesend^  405. 

1  R.  8  741,  §§  12,  13, 14. 

See  Jones  t?.  Fleming,  418. 

C%*?p.  220,  Lawsqfl^M. 

Chap.  517,  2>itM^1876. 

See  Pomfrey  v.   Ft2Za»w  o/  Samtoga, 
Springs,  459. 

C^p.  871,  Imws  of  1871. 

<8fee  E.  C.  8.  Bank  v.  Ckni,  582. 

C%«p.  670,  Laws  of  1869. 

CAop.  864,  Laws  (?/1873. 

C?^p.  700,  Laws  of  1871. 

<8b«  Monk  v.  2Wn  d/  iV«c  Wrechi, 
552. 

(7/Mp.  144,  Laws  of  1818. 

(7.A<»p.  271,  Laws  of  1825. 


Cham.  321,  Zatt?«  c?/  1878. 

Sees.  M.  Co.  v.  5tete,  562. 

Chap.  43,  Xatt7«  o/  1884. 

See    People    ex    rel.     ffaughton    v. 

Andreics,  570. 

1  R.  8  888.  §  4. 

Chap.  232,  Za«M  ef  1888  . 

CAap.  282,  Laws  of  1662, 

Chap.  410,  X<Mr«  ^1882. 

C/utp.  136,  Zotr«  of  1866. 

fifed  .4««i.   /w   Colored  Orplians  v. 

Mayor,  etc.,  581. 

C%ap,  466,  Zaw#  <jf  1877. 

See  Riehardaon  Y,  Thurber,  606. 

CAop.  40,  Za«J«  <?/ 1848. 

See  Blake  y.  Griswold,  618. 

fi(M  Acts  of  Oongkbss. 
Limitation  of  Agtiokb. 
Statute  op  Fbauds. 


STATUTE  OF  FRAUDS. 

D.  conveyed  certain  premises  to 
plaintiff  by  warranty  deed,  re- 
ceiving a  mortgage  thereon  for 
part  of  the  purchase-money. 
There  were  at  the  time  two  mort- 
gages on  the  premises,  one  owned 
by  defendant.  Plaintiff  paid  the 
amount  of  his  mortgage  before 
due  to  defendant,  who  then  held 
it  as  collateral  security  for  obliga- 
tions of  D.,  in  consideration  of  an 
oral  agreement  on  its  part  to 
release  the  premises  from  its 
mortgage,  and  to  procure  a  release 
of  the  other  mortgage.  It  released 
its  own,  but  did  not  procure  a 
release  of  the  other,  which  was 
subsequently  foreclosed  and  the 
premises  sold.  In  an  action  to 
recover  damages  for  a  breach  of 
the  agreement,  ?iel€l,  that  it  was 
not  within  the  statute  of  frauds, 
as  the  undertaking  of  defendant 
was  original,  not  collateral,  nor 
was  it  a  contract  for  the  sale  of 
lands  or  an  interest  therein.  Mo 
CraUh  V.  Nat  M.  V.  Bk,  414 


STATUTE   OP    LIMITATIONS. 
See  Limitation  of  Ac3TION9. 

STIPULATION. 

Where  an  order  of  General  Term, 
reversing  a  judgment  and  granv 
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ing  a  new  trial,  is  atBnned  on 
appeal  to  this  court,  the  stipula- 
tion ^iven  on  appeal  compels  an 
awara  of  Judgment  absolute 
against  the  appellant,  although  it 
appears  he  was  entitled  to  part  of 
the  relief  wanted  by  the  Judg- 
ment.    OdtScUii  v.  Snider.         041 


STOCK, 

1.  The  will  of  M.  gave  to  his  execu- 
tors certain  portions  of  his  estate 
in  trust  **  to  receive  the  rents,  in- 
terest and  income/'  and  to  apply 
the  net  amounts  thereof  to  the  use 
of  the  testator's  widow  during  her 
life,  remainder  to  beneficiaries 
named.  The  testator  died  during 
the  night  of  April  20,  1881.  The 
trust  fund  included  certain  shares 
of  stock  of  the  P.  R  R.  Co.  On 
April  14,  1881.  a  dividend  of 
$v5,000  was  declared  on  this  stock, 
"payable  May  2,  1831."  On  final 
accounting  the  executors  charged 
themselves  with  this  sum,  treating 
the  dividend  as  principal.  JBeld, 
no  error;  that  as  soon  as  the  divi- 
dend was  declared  the  owner  of 
the  shares  was  entitled  to  it,  and 
it  became  part  of  his  estate;  that 
the  fact  it  was  made  payable  at  a 
future  time  was  immaterial,  that 
the  dividends  to  which  the  life 
tenant  was  entitled  as  income  were 
only  those  declared  after  the  tes- 
tator's death.    In  re  Kemaehan, 

618 

2.  On  the  same  principle,  held,  that 
the  widow  was  entitled  to  the 
whole  of  an  extra  dividend,  de- 
clared after  such  death,  although 
made  from  net  earnings  accumu- 
lated before  that  time;  that,  when- 
ever earned,  thev  were  not  profits 
until  so  declared.  Id. 

8.  Prior  to  the  death  of  the  testator 
the  P.  R.  R,  Co.  had  accumulated 
a  fund  from  earnings  which  was 
set  aside  as  a  sinking  fund  to  pay 
outstanding  obligations.  Certain 
of  the  stocKholders,  including  the 
executors,  entered  into  an  agree- 
ment with  another  company  for 
a  sale  of  their  stock  to  the  com- 
pany at  $250  per  share,  the  com- 
pany to  have  the  sinking  fund, 


and  to  pay  said  shareholders  a 
ratable  portion  thereof,  which  was 
equivalent  to  $15. 74  per  share.  In 
the  account  this  was  included  as 
part  of  the  price  received  and 
credited  as  principal.  Held,  no 
error;  as  it  was  received,  not  as  a 
dividend,  but  as  part  of  the  price 
for  which  the  stock  was  sold,  and 
80  belonged  to  the  remaindermen. 

Id. 

4.  The  executors  classed  as  income 
the  value  of  certain  options  or 
privileges  given  to  stockholders 
by  various  companies  to  subscribe 
for  and  take  at  par  certain  stocks 
and  bonds.  Held,  error;  that  as 
the  right  accrued  only  on  condi- 
tion the  estate  chose  to  purchase 
or  pay  for  the  bonds  or  stocks,  if 
the  options  were  accepted  the  pur- 
chases operated  to  increase  the 
capital  or  change  its  manner  of 
investment,  and  so  the  value  of 
the  options  did  not  belong  to  the 
life  tenant.  Id. 


BTREET8. 
See  HiOHWATB. 


SUBMISSION  OP  CONTRO- 
VERSY. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (§  1270),  authorizing 
the  submission  of  a  controversy 
upon  facts  admitted,  is  limited  to 
controversies  which  can  be  fol- 
lowed by  an  effectual  judgment 
upon  the  submission.  Chinard  S. 
S.  Co.  V.  Voorhu.  525 

2.  Where,  therefore,  the  onlv  relief 
the  plaintiff  would  be  entitled  to 
on  tne  facts  agreed  upon  is  an  in- 
junction, as  that  relief  is  expressly 
prohibited  (§  1281)  in  such  a  pro- 
ceeding, the  submission  should  be 
dismissed.  Id, 


SUBROGATION. 

1.  F.  &  W.,who  were  copartners, 
executed  two  mortgages,  one  to 
secure  a  bond  executed  by  F ,  the 
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Other  a  bond  executed  by  both. 
Each  of  the  bonds  was  given  for 
partnership  indebtedness.  The 
mortgages  covered  certain  lands 
owned  oy  F.  &  W.  jointly,  also 
lands  owned  by  F.  alone.  F.  &  W. 
subsequently  conveyed  the  mort- 
gaged lands  owned  by  them,  by 
full  covenant  deed,  for  a  price 
that  covered  the  full  value  of  the 
unincumbered  fee.  F.  died,  and 
thereafter  plaintiff,  the  adminis- 
tratrix of  the  mortgagee,  nego- 
tiated a  settlement  of  various 
claims  the  estate  held  against  W., 
and  plaintiff  executed  to  W.  a  re- 
lease and  discharge,  among  other 
things,  of  all  several  and  joint 
liability  on  account  of  the  bonds 
and  mortgages,  which  release  re- 
cited that  it  was  not  intended  "  to 
affect  or  discharge  the  liability  " 
of  F.,  •*  or  intended  to  affect  any 
other  security  for  any  of  said  de- 
mands other  than  the  personal 
liability  of  "  \V.  In  an  action  to 
foreclose  the  mortgages,  held,  that 
the  release  discharged  the  party 

Srimarily  liable  for  the  mortgage 
ebt,  ana  so  cut  off  and  destroyed 
the  equitable  right  of  subroga- 
tion belonging  to  the  surety  in 
case  of  payment,  and,  therefore, 
that  the  lien  of  the  mortgages 
upon  the  lands  bound  as  security 
was  discharged.    Murray  v.  Fox. 


.  Prior  to  the  execution  of  the  re- 
lease by  plaintiff,  W.  compromised 
with  the  said  grantee  of  a  portion 
of  the  mortgaged  premises  certain 
claims  held  by  it,  and  received  a 
release  of  himself  and  the  heirs  of 
F.  upon  the  covenants  in  the  deed, 
and  from  all  existing  debts,  ma- 
tured and  unmatured,  with  a 
covenant  that  the  releasor  had  not 
parted  with  or  impaired  its  title 
"to  any  such  debts."  ^<^,  that 
the  release  of  tlie  covenants  iu  the 
deed  did  not  ipsn  facto  discharge 
the  equities  which  might  arise  m 
favor  of  the  covenantee  against 
the  covenantor,  or  make  the 
land  principal  debtor  for  the 
mortgage;  but  that  it  remained 
char^able  only  as  surety,  and 
the  right  of  subrogation  remained, 
which  was  cut  off  by  ^plaintiff's 
release.    Id. 


SUMMONS. 

Defendant,  a  coi-poration  created 
under  the  laws  of,  and  doing 
business  in  another  State,  sold  to 
plaintiffs,  who  were  doing  busi- 
ness in  this  State,  certain  agricul- 
tural implements,  with  an  agi-ee- 
ment  to  indemnify  and  defend 
them  from  all  prosecutions  be- 
cause of  any  alleged  infringe- 
ment of  any  patent  m  selling  the 
implements,  provided  notice  was 
given  to  it,  and  it  was  allowed  to 
take  charge  of  the  case.  An 
action  having  been  so  commenced 
against  plaintiffs  they  notified 
defendant  and  required  it  to  take 
charge  of  the  defense ;  this  it  did 
not  do,  and  jud^ent  was  ren- 
dered against  plaintiffs  in  that 
action.  The  summons  in  an 
action  upon  the  guaranty  was 
served  in  this  State  upon  a  director 
of  the  defendant.  On  motion  to 
set  aside  the  service,  Jield,  that 
the  cause  of  action  arose  in  this 
State  and  the  summons  was  prop- 
erly served.  (Code  of  Civ.  Proc, 
'^  432,  subd.  3.)  GlUld^  v.  Harris 
'T9  Oo,  .      477 


SUPERVISORS. 

1.  The  act  of  1875  (chap.  483,  Laws 
of  1875),  giving  to  the  board  of 
supervisors  of  any  county,  con- 
taining an  incorporated  city  of 
over  100,000  inhabitants,  where 
contiguous  territory  has  been 
mapped  out  into  streets  and  ave- 
nues, power  to  lay  out,  open  and 
grade  the  same,  as  amended  in 
1881  (chap.  554,  Laws  of  1881), 
authorizes  the  board  of  super- 
visors to  provide  fo*  the  issuing 
of  short-term  town  bands,  upon 
which  to  borrow  money  to  pay 
awards  to  land  owners,  the  town 
to  be  reimbursed  by  the  local 
assessment,  and  in  case  of  a  de- 
ficiency, by  general  taxation. 
Hubbard  v.  SacUer.  228 

2.  The  fact  that  the  act  authorized 
the  issuing  of  long  term  bonds 
for  certain,  special  and  extra- 
ordinary expenditures  does  not  ex- 
clude an  intent  to  bestow  author- 
ity to  borrow  money  on  the  town 
bonds  for  other  purposes.       Id. 
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8.  When  the  Legislature  has  con- 
ferred authority  upon  a  board  of 
supervisors,  as  to  all  incidents  and 
details,  and  the  mode  o"  accom- 
plishing a  purpose,  if  the  board 
acts  within  the  scope  of  the  legis- 
lative enactment,  its  action  may 
not  te  reviewed.  Id, 

4.  The  duty  imposed  upon  the 
board  of  supervisors  of  the  countv 
requires  not  only  that  it  shall 
establish  a  ratio  upon  which  the 
tax  is  to  be  based,  but  also,  that 
it  shall  compute  and  enter  in 
the  roll,  in  a  column  opposite 
the  valuation  of  real  and  personal 
estate,  the  amount  of  tax  levied 
thereon;  this  must  be  done  under 
the  supervision  of  the  board,  and 
before  the  roll  can  be  certified  to 
as  completed.  People  y,  Hagcidom. 

61G 

5.  The  duty  of  passing  upon  the 
the  question  of  a  corrected  assess- 
ment-roll, and  certifying  to  its 
accuracy  and  completeness  as  a 
perfected  roll,  is  a  judicial  duty 
which  cannot  be  delegated.       Id. 

6.  Where,  therefore,  it  appeared 
that  a  board  of  supervisora  fixed 
the  ratio  of  tax  upon  the  aggregate 
amount  of  valuation,  and  without 
extemling  the  tax,  signed  the  |roll 
and  attached  the  collector's  war- 
rant thereto,  and  delivered  it  to 
the  supervisor  of  the  town,  with 
authority  to  compute  and  enter 
the  amount  of  the  tax,  which  he 
did,  and  then  delivered  the  roll  and 
warrant  to  the  collector,  Md,  that 
the  roll  and  warrant  were  fatally 
defective;  that  a  return  of  the 
non-payment  of  taxes  so  levied 
conferred  no  authority  upon  the 
State  comptroller  to  sell  land  thus 
taxed,  and  that  the  State  as  a 
purchaser  at  such  a  sale  acquired 
no  title.  Id. 


SURROGATE'S   COURT. 

1.  An  exception  to  an  erroneous 
ruling  of  a  sutTogate  on  the  trial 
by  him  of  an  issue  of  fact  is  not  a 
ground  for  reversal,  where  it  does 
not  appear  that  the  exceptant  was 
necessarily   prejudiced    thereby. 


(Code  of  Civ.  Pro.,  §2545.)    Inn 
Morgan.  74 

2.  The  failure  of  a  surrogate  to  make 
finding  of  fact  and  law  as  re- 
quired by  the  Code  of  Civil  Pro- 
cedure (S  2545),  upon  the  trial  of 
an  issue  of  fact  before  him,  is  not 
a  ground  of  objection  to  his  dc- 
sion  on  appeal.  It  is  the  duty  of 
the  pai*ty  appealing  to  procure  to 
be  made  such  findings  or  refusals 
as  will  present,  through  appropri- 
ate exceptions,  the  question  he 
desires  to  argue ;  if  he  omits  to  do 
this,  no  question  is  presented  for 
review.    In  re  Hood,  103 

3.  Although  under  a  will  it  is  pos- 
sible for  an  executor  to  exchange 
the  character  for  that  of  trustee, 
until  he  is  discharged  as  executor 
by  decree  of  the  surrogate  and 
directed  to  hold  the  remaining 
assets  as  trustee,  or  at  least  untu 
there  has  been  a  payment  to  him 
as  trustee,  a  new  account  opened 
and  kept  in  the  new  capacity  and 
a  division  of  the  fund,  allotting  to 
different  beneficiaries  their  specific 
proportions,  he  remains  as  execu- 
tor only,  and  is  removable  s  >»uch 
for  misconduct.  After  such  re- 
moval, upon  petition  of  his  suc- 
cessor, the  Surrogate's  Court  has 
jurisdiction  to  compel  him  to  ac- 
count for  and  deliver  over  to  his 
successor  the  assets  in  his  hands. 
(Code  of  Civ.  Pro. ,  gg  2«06,  2724.) 

Id 

4.  An  order  of  a  surrogate.  adjudfi[- 
ing  against  the  denial  of  an  ad- 
ministraior,  that  there  are  assets 
of  the  estate  in  his  hands,  and  re- 
quiring him  to  account  therefor, 
is  an  order  affecting  a  substantial 
right,  and  so  is  appealable  to  the 
General  Term.  (Code  of  Civ. 
Pro.,  g  2070.)    In  re  Gilbert.    200 

5.  No  jurisdiction  is  conferred  upon 
the  Surronite's  Court  by  the  Code 
of  Civil  Procedure,  or  by  pre- 
vious statutes,  to  judicially  settle 
the  accounts  of  a  testamentary 
guardian,  either  on  his  own  apph- 
cation  or  on  that  of  any  other 
person,  while  the  guardianship 
continues,  and  an  attempted  settle- 
ment of  the  kind,  made  either 
before  or  since  the  adoption  of  the 
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Code  is  void  for  want  of  jurisdic- 
tion.   Tn  re  Hatoley.  2o0 

6.  It  »eems  the  Surrogate's  Court  has 
Jurisdiction  to  settle  such  an  ac- 
count only  in  the  three  cases 
specified  in  said  Code  (^  2847).  t.  e  , 
where  the  ward  has  attained  his 
majority;  where  he  has  died,  and 
wh'-re  the  guardian  has  been 
superseded  by  a  successor.        Id. 

7  The  provision  of  the  Code  giving 
the  Surrogate's  Court  authority, 
on  the  application  of  the  infant, 
or  of  a  relative  on  his  behalf,  to 
compel  such  a  guardian  to  render 
and  file  an  account  annually  (g§ 
2842.  2845,  2855),  are  intended 
merely  to  inform  that  court  as  to 
the  manner  in  which  the  guardian 
is  discharging  his  trust,  but  do 
not  authorize  the  judicial  settle- 
ment of  such  intermediate  ac- 
counts, or  the  allowance  of  com- 
missicnf)  on  such  accountings.  Id. 

8.  As  a  Surrogate's  Court  is  one  of 
inferior  and  limited  jurisdiction, 
those  claiming  under  the  decree 
of  a  surrogate  must  show  affirma- 
tively his  authoritjT  to  make  it, 
and  the  facts  which  give  him 
jurisdiction.  Id. 

9.  fhe  nature  and  extent  of  the 
jurisdiction  of  surrogates  over 
testamentary  trustees  and  guar- 
dians under  the  Revised  Statutes, 
and  under  other  statutes  down  to 
and  including  the  Code  of  Civil 
Procedure,  stated.  Id. 

10  The  act  of  1885  (chap.  483).  "  To 
tax  gifts,  legacies  and  collateral 
inheritances  in  certain  cases," 
confers  no  powers  upon  Surro- 
gates' Courts  prohibited  by  the 
Constitution;  the  imposition  and 
collection  of  the  tax,  as  pro- 
vided in  the  act,  is  simply  an  in- 
cident in  the  settlement  of  Uie 
estate  of  a  deceased  person,  and 
is  not  so  foreign  to  the  jurisdiction 
generally  exercised  by  said  courts 
as  to  make  the  act  obnoxious  to 
any  constitutional  objection.  In 
re  McPhersan.  806 

11  An  appeal  to  this  court  from  an 
affirmance  by  the  General  Term 
of  a  surrogate's  decree,  upon  trial 


-  of  an  issue  of  fact,bringB  nothing 
here  for  review  not  presented  by 
appeal  to  the  Qeneral  Term,  and, 
upon  appeal  to  the  Qeneral  Term, 
no  finding  or  decision  can  be  re- 

'  viewed  that  was  not  excepted  to. 
(Code  of  Civ.  Pro.  §  2616.)  In 
re  Kellogg.  648 

12.  Prior  and  up  to  the  death  of  a 
testator,  E.,  his  executor,  was  his 
general  agent.  As  such  he  placed 
m  the  hands  of  an  attorney  a  claim 
for  collection.  The  attorney  was 
directed  by  the  testator  to  pay  the 
proceeds  to  K.  This  he  did  by 
sendinff  a  check  for  the  avails  of 
collection  to  the  office  of  K.,  pay- 
able to  his  order.  The  testator 
died  on  the  same  day,  after  the 
delivery  of  the  check.  Two  days 
thereafter  K.  drew  the  money  on 
the  check  and  credited  it  in  his 
account  with  the  testator,  which 
prior  to  the  credit  showed  a 
balance  due  K.  The  testator  died 
insolvent.  Held,  that  the  surro- 
gate properly  allowed  the  credits; 
that  when  the  check  was  delivered 
E.  could  treat  it  as  funds  in  his 
hands  to  be  applied,  so  far  as  need- 
ed, in  payment  of  what  the  testa- 
tor then  owed  him.  and  when  the 
money  was  drawn  upon  the  check 
the  payment  related  back  to  the 
delivery  of  the  check,  and  he  drew 
it  as  payee,  not  as  executor.      Id. 

18.  Where  objection  to  a  claim  paid 
by  an  executor  that  it  was  barred 
by  the  statute  of  limitations  at  the 
time  of  payment  was  not  taken 
upon  settlement  of  the  executor's 
accounts,  it  may  not  be  raised  on 
appeal  Id» 

14.  Upon  settlement  of  the  accounts 
of  an  executor  the  surrogate 
improperly  charged  him  with  an 
item  of  $11,000  and  credited  him 
with  the  amount  of  a  claim  against 
the  estate  which  he  had  paid  in 
full.  The  General  Term,  on  ap- 
peal, struck  out  the  erroneous 
charge,  and  as  this  left  the  estate 
insolvent,  readjusted  the  account 
by  disallowing  the  overpayment. 
Held,  that  the  General  Term  had 
the  ri^ht  to  so  modify  the  decree 
instead  of  sending  it  back  for  a 
rehearing  before  the  surrogate. 
(Code  of  Civ.  Pro.  §  2687.)       Id, 
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SUSPENSION  OF  THE  POWER 
OF  ALIENATION. 

P..  by  an  instrument  termed  by 
him  therein  his  deed  of  trust,  and 
by  letters  of  instruction  referred 
to  tlierein,  transferred  to  plaintiff 
certain  securities  and  funds,  in 
trust,  to  invest  and  collect  the  in- 
come thereon  during  the  life  of  P. 
to  pay  over  the  income  to  K.,  to 
be  by  him  appropriated  for  the 
use  of  four  beneficiaries  named, 
and  at  the  dea*'h  of  P.  the  princi- 
pal to  be  disposed  in  accordance 
with  instructions  contained  in  a 
writing  sealed  up  and  delivered 
with  tho  instrument,  with  direc- 
tions that  it  should  not  be  opened 
until  such  death.  By  the  sealed 
instructions  it  was  provided  that 
the  income  should,  after  the  death 
of  P.,  be  devoted  to  the  use  of  the 
four  beneficiaries  named,  or  the 
survivors  or  survivor  in  specified 
proportions  the  principal  to  be 
paid  to  them  **  or  survivor  or  sur- 
vivors "  in  the  same  proportions, 
when  the  youngest  shall  come  of 
age.  Beld,  that  the  survivorship 
referred  to  was  that  existing;  at 
the  death  of  the  settlor,  and  so 
that  the  absolute  ownership  was 
suspended  only  during  the  con- 
tinuance of  two  lives  at  most,  both 
of  which  were  in  being  when  the 
trust  was  created.  Van  Cott  v. 
Prentice,  45 


TAXATION. 
See  AssEBSHENT  and  Taxation. 

TAX  SALEa 

1.  The  suflaciency  of  the  evidence 
upon  which  is  based  a  decision  of 
the  State  comptroller  as  to  who  is 
entitled  to  the  purcha<»e-money 
paid  upon  an  invalid  sale  of  land 
for  taxes,  which  he  is  required  to 
refund  out  of  the  State  treasury 
(§§80,  88,  85,  chap.  427,  Laws  of 
^855),  may  not  be  reviewed  by 
piandamus;  nor  can  the  decision, 
even  if  wrong,  be  so  rectified. 
JPeaple  ex  rel,  JfeKarrf  v.   Chapin. 
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2.  The  mere  record  of  a  deed  from 
the  purchaser  of  an  invalid  tax 
sale,  IS  not  notice  to  the  comptroller 
of  the  right  of  the  grantee  to  havo 
the  purchase-money  refunded  to 
him.  I(L 

3.  The  provision  of  the  act  of  1855, 
"in  relation  to  the  collection  of 
taxes  on  lands  of  non-residents  " 
(§  «3,  chap.  427,  Laws  of  1855), 
which  authorizes  the  State  comp- 
troller where  he  shall  discover 
that  a  sale  of  land  for  taxes  was 
invalid  or  ineffectual  to  give  title 
to  the  lands  sold,  to  cancel  the 
sale  and  refund  the  purchase- 
money,  was  intended  to  relievo 
the  purchaser  from  the  conse- 
quence of  a  defective  tax  title  ; 
the  owner  of  the  land  is  not  prop- 
erly a  party  to  the  proceedings  ; 
nor  is  he  permitted  in  this  way  to 
test  the  val  idity  of  the  sale.  Flople 
exrd,  Wright  Y,  0/iapin.  869 

4.  Where,  therefore,  the  owner  of 
lands  sold  for  taxes  presented  his 
petition  to  the  comptroller,  asking 
that  the  sale  be  canceled  in  pur- 
suance of  the  authority  conferred 
upon  the  comptroller  by  said  act, 
and  that  officer  denied  the  prayer 
of  the  petition.  Held,  that  no 
right  of  the  petitioner  was  finally 
determined,  nor  was  he  a  person 
aggrieved  by  the  decision,  within 
the  meaning  of  the  provisions  of 
the  Code  of  Civil  Procedure  {§§ 
2123,  2127),  regulating  the  review 
by  certiorari  or  the  determination 
of  a  body  or  oflicer,  and  so,  that 
he  had  no  right  to  a  review  of  the 
determination  of  the  comptroller. 

Id. 

5.  Where  it  appeared  that  a  board 
of  supervisors  fixed  the  ratio  of 
tax  upon  the  aggregate  amount  of 
valuation,  and  without  extending 
the  tax,  signed  the  roll  and  at- 
tached the  collector's  wtirrant 
thereto,  and  delivered  it  to  the 
supervisor  of  the  town,  with  au- 
thority to  compute  and  enter  the 
amount  of  the  tax,  which  he  did, 
and  then  delivered  the  roll  and 
warrant  to  the  collector,  held,  that 
the  roll  and  warrant  were  fatally 
defective ;  that  a  return  of  the 
non-payment  of  taxes  so.  levied 
conferred  no  authority  upon  the 
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State  comptroller  to  sell  land  thus 
taxed,  and  that  the  State  as  a  pur- 
chaser at  such  a  sale  acquired  no 
title.   People  v.  Magadom.         616 

6.  Wliere  the  comptroller  has  in  his 
hands  unpaid  reported  taxes  for  a 
number  of  years  upon  a  piece  of 
land,  some  of  which  are  legal  and 
some  invalid,  he  may  not  enforce 
the  payment  of  the  illegal  taxes  by 
taking  proceedings  to  collect  the 
legal  ones;  he  cannot  compel  the 
owner  of  the  land  in  order  to  re- 
gain possession  of  his  property  to 
pay  a  sum  of  money  which  the 
State  has  no  right  to  demand.     Id, 

7,  A  sale,  therefore,  of  the  land  for 
the  taxes  of  several  years,  one  or 
more  of  which  is  illegal  and  void, 
is  an  excess  of  jurisdiction  and 
.void.  Id, 


TITLE. 

1.  In  an  action  to  compel  the  spe- 
cific performance,  on  the  part  of 
the  vendee,  of  a  contract  for  the 
sale  of  lands,  plaintiff  claimed 
title  under  a  deed  from  an  as- 
signee, in  bankruptcy.  It  ap- 
peared that  in  1842  the  then  owner 
of  the  land  was  adjudged  a  bank- 
rupt, and  the  official  general 
assignee  in  bankruptcy  became 
vested  with  the  title;  no  debts 
were  proved  against  the  estate  of 
the  bankrupt  before  his  discharge 
and  but  one  small  one  thereafter. 
In  1844  the  assignee  advertised  and 
sold  the  land  at  auction  and  it  was 
bid  off  by  one  R.  for  two  dollars. 
In  1866,  T.  claiming  to  have  pur- 
chased the  bid  of  R.  from  his 
administratrix,  applied  for  and 
obtained  a  deed  from  the  assignee 
which  was  recorded  in  1869.  No 
possession  accompanied  the  title 
under  the  assignee's  sale  Held, 
that  the  title  was  defective  and 
defendant  could  not  be  compelled 
to  complete  the  purchase;  that  if 
there  was  a  binding  contract  for 
the  sale  of  the  land  by  the  assignee 
to  R.,  the  administratrix  of  the 
latter  had  no  interest  in  the  land, 
as  the  interest  of  her  intestate  was 
real  estate  and  went  to  his  heirs; 
and  that,  therefore,  she  conveyed 
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no  right  or  interest  by  her  assign* 
ment,  and  the  assignee  in  bank- 
ruptcy had  no  authority  to  con- 
vey to  T.   Palmer  Y.  J^orrison.  132 

2.  While  the  delivery  of  personal 
property  to  the  vendee  under  on 
executory  contract  of  sale  is  an 
important  and  controlling  fact  on 
the  question  as  to  change  of  title, 
it  is  not  conclusive ;  if  the  delivery 
is  simply  to  meet  some  term  of 
the  contract  not  inconsistent  with 
the  retention  of  title  by  the  ven- 
dor, it  will  not  pass  the  title  con- 
trarv  to  the  intention.  Cornell  v. 
Clark.  451 

3.  So  where  anything  remains  to  be 
done  to  ascertain  and  identify 
the  subject  of  sale  the  title  does 
not  pass.'  Id, 

4.  A  railroad  corporation  entered 
into  a  contract  with  M.,  by  which 
the  latter  agreed  to  deliver  to  the 
former,  at  certain  specified  points 
on  the  companv's  lands,  20,000 
ties,  at  fifty-nve  cents  each 
for  first-class  ties,  and  thirty- 
five  cents  "  for  what  shall  be 
adjudged  second-class  ties,"  to  ])e 
inspected  and  counted  by  a  person 
named,  fhe  company  agreed  to 
advance  fifteen  cents  apiece  for 
ties  as  they  were  delivered,  **the 
remainder  to  be  paid  on  or  about 
the  time  the  ties  are  taken  and 
used."  M.  delivered  a  quantity 
of  ties,  which  were  counted,  and 
the  company  paid  the  advance 
agreed  upon.  The  ties  were 
never  inspected  or  divided  into 
classes.  The  company  became 
insolvent,  and  its  property  and 
franchises  were  sold  on  fore- 
closure. In  an  action  wherein  the 
question  was  as  to  the  title  to  the 
ties,  held,  that  the  title  did  not 
pass  to  the  company  by  the  deliv- 
ery; that  it  was  not  bound  to  take 
all  the  ties,  but  only  such  as 
should  be  adjudged  first  and 
second-class,  the  inspector  having 
power  to  reject  unmerchantable 
ties,  and  bo,  it  could  not  be  known 
until  inspection  and  separation 
were  made  what  part  of  the  ties 
were  to  be  taken.  Id. 

5.  Where  an  action  to  recover 
damages  for  the  alleged  unlawful 
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taking  of  timber  cut  from  land  of 
which  plaintiff  has  not  the  actual 
possession,  is  based  wholly  upon 
a  constructive  possession,  arising 
out  of  his  claim  of  title  to  the 
land,  defendant  mav  contest  the 
validity  of  such  title.  People  v. 
Bagadom,  616 


TOWNS. 

Under  the  provisions  of  the  statute 
prescribing  the  method  of  laying 
out  highways  in  the  towns  of  the 
county  of  rL  (Chap.  670,  Laws  of 
1869),  in  compliance  with  the 
provisions  of  the  act  of  1878  (C  ^hap. 
Ui,  Laws  of  1873),  directing  the 
commissioners  appointed  by  the 
former  act  to  lay  out  "Eighty- 
sixth  street/' said  street  was  laid 
out  and  constructed  In  accord- 
ance with  the  plan  laid  down  by 
the  commissioners.  The  street 
was  graded  up  in  one  place  about 
thirty  feet  above  the  adjoining 
land  No  provision  was  made  in 
the  plan  for  a  railing  or  fence  on 
the  outer  lines  of  the  road  at  the 
top  of  the  bank.  The  com- 
missioners of  hi^hwavs  of  the 
town  of  N.  U.  (defendant),  upon 
whom  is  imposed  the  duty  of 
keeping  that  portion  of  the  street 
in  their  town,  when  completed,  in 
repair,  kept  the  roadway  in  re- 
pair and  in  so  doing  expended  all 
the  moneys  in  their  hands.  In 
an  action  under  the  act  of  1881 
(Chap.  700,  Laws  of  1881,  making 
towns  liable  in  certain  cases  for 
injuries  caused  by  ,a  defective 
highway,  to  recover  damages  for 
injuries  alleged  to  have  been  sus- 
tained by  reason  of  negligence  on 
the  part  of  the  commissioners  in 
not  erecting  some  barrier  at  the 
top  of  the  bank.  Held:  First 
The  omission  was  not  a  defect  in 
the  highway.  Seeovd,  Conceding 
it  to  have  been  such,  as  the  Com- 
missioners of  highways  had  ex- 
pended the  moneys  in  making 
other  repairs  they  deemed  more 
urgent,  ihe  town  was  not  liable. 
Third,  The  defect,  if  any,  was  in 
the  plan  and  was  not  chargeable 
^o  the  officers  of  the  town.  Monk 
V.  Town  of  New  Utrecht  553 
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TOWN  BONDING. 

1.  The  act  of  1875  (Chap.  483,  Laws 
of  1876),  giving  to  the  board  of 
supervisors  of  any  county,  con- 
taining an  incorporated  city  of 
over  100,000  inhabitants,  where 
contiguous  territory  has  been 
mapped  out  into  streets  and 
avenues,  power  to  lay  out,  opea 
and  grade  the  same,  as  amended 
in  1881  (Chap.  554,  Laws  of  1881), 
authorizes  tne  board  of  super- 
visors to  provide  for  the  issuing 
of  short-term  town  bonds,  upoa 
which  to  borrow  money  to  pay 
awards  to  land  owners,  the  towa 
to  be  reimbursed  by  the  local  as- 
sessment, and  in  case  of  a  defi- 
ciency, by  eenend  taxation.  Hulh 
bard  v.  i^Ur.  323 

3.  The  fact  that  the  act  authorized 
the  issuing  of  long  term  bonds  for 
certain,  special  and  extraordinary 
expenditures  does  not  exclude  aa 
intent  to  bestow  authority  to  bor- 
row money  on  the  town  bonds  for 
other  purposes.  IbL 


TRESPASS. 

Where  an  action  to  recover  damages 
for  the  alleged  unlawful  taking  of 
timber  cut  from  land  of  which 
plaintiff  has  not  tlie  actual  pos- 
session, is  based  wholly  upon  a 
constructive  possession  arising 
out  of  his  claim  of  title  to  the 
land,  defendant  may  cont&t  the 
validity  of  such  title,  i^p^d  v. 
Uagadhm.  616 


TRIAL. 

1.  A  party  who  has  permitted  the  re- 
ception of  improperievidence  with- 
out properly  objecting  thereto, 
may  not  thereafter  object  to  the 
same,  and  has  not  a  legal  right  to 
have  the  same  stricken  out.  In 
re  Morgan,  74 

3.  An  objection  made  before  a  ques- 
tion is  put  calling  for  the  evidence 
objected  to,  where  there  has  been 
no  offer  of  evidence,  is  premature, 
and  so  not  avilable.  Id. 
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8.  Plaintiffs,  whose  testator  had  car- 
ried 0X1  a  manufacturing  business, 
sold  to  defendants  the  "plant/' 
and  leased  to  them  the  buildings 
in  which  the  business  had  been 
carried,  on  and  after  the  lessees  had 
taken  possession,  sold  and  exe- 
cuted to  them  a  bill  of  sale  of  "  the 
entire  manufactured  stock,  *  *  * 
now  on  hand  at  foundry  and  store- 
rooms," which  were  part  of  the 
premises  so  leased.  Plaintiffs  im- 
mediately began  an  inventory  of 
the  property,  which  when  com- 
pleted was  delivered  to  defend- 
ants. A  large  amount,  consisting 
proportionallv  of  the  more  valua- 
ble part  of  the  goods  which  had 
appeared  in  and  was  exhibited  as 
part  of  the  stock  at  the  time  of 
the  sale,  was  omitted  from  the  in- 
ventory, and  it  appeared  had  been 
delivered  by  plamtiffs  to  other 
parties,  after  the  day  of  sale,  upon 
orders  received  by  them  previous 
to  that  time,  but  as  to  which  there 
had  been  no  valid  agreement  of 
sale.  In  an  action  to  recover  the 
contract-price  for  the  goods  deliv- 
ered, defendants  set  up  as  a 
counter  claim  damages  for  the  re- 
moval of  said  goods.  The  court 
on  the  trial  left  it  to  the  Jury  to 
determine  what  the  parties  meant 
by  the  "stock  on  hand"  in  the 
bill  of  sale,  and  charged  that  there 
was  some  part  of  the  stock  plain- 
tiffs did  not  own  at  the  time  of  the 
sale.  Held,  error;  that  as  plain- 
tiffs failed  to  show  a  contract, 
which,  as  between  themselves  and 
the  alleged  purchasers  of  the 
goods  so  taken  from  the  stock, 
transferred  the  title  of  the  prop- 
erty, plaintiffs  remained  the  legal 
owners  and  entitled  to  dispose  of 
it  to  defendants;  and,  as  the  prop- 
erty was  on  the  premises  occupied 
by  defendants,  the  execution  of 
the  bill  of  sale  passed  the  title  to 
them ;  that  assuming  a  valid  ex- 
ecutory contract  of  sale  had 
been  made  by  plaintiffs  prior 
to  the  sale  to  defendants,  the 
purchaser  acquired  no  title  to 
any  specific  property,  and  on  the 
refusal  of  the  venaors  to  fill  the 
orders  had  simply  a  rij^ht  of  ac- 
tion for  damages;  and  that  it 
was  the  undoubted  right  of  de- 
fendants to  have  the  meaning 
and  intent  of  their  contract  de- 


termined by  the  court.    Brady  v. 
CoMidy,  147 

4.  When  the  terms  and  language  of 
a  contract  are  ascertained,  in  the 
absence  of  technical  phrases,  or 
of  terms,  the  meaning  of  which  is- 
obscure,  or  of  latent  ambiguities, 
rendering  the  subject-matter  of 
the  contract  uncertain  and  doubt- 
ful, the  office  of  interpreting  its 
meaning  belongs  to  the  court.    Id, 

5.  In  an  action  to  recover  for  services 
alleged  to  have  been  rendered  to 
defendant's  testator,  after  proof 
of  the  rendition  of  the  services, 
plaintiff,  as  a  witness  in  his  own 
behalf,  was  asked  if  he  had  been 
paid  therefor,  this  was  objected 
to  as  involving  a  personal  trans- 
action with  the  decciised.  The 
objection  was  overruled  and  plain- 
tiff answered  "  Ko."  Defendants 
offered  no  evidence  tending  to 
show  payment.  Eeldy  that  while 
the  objection  was  good  the  evi- 
dence was  wholly  immaterial  and 
could  have  done  no  harm,  as  pay- 
ment was  an  affirmative  defense, 
and  the  burden  of  proving  it  was 
upon  the  defendant  I^rche  v. 
Brasher,  157 

G.  The  plaintiff  was  asked  and  per- 
mittea  to  testify  under  objection 
and  exception  as  to  what  services 
he  rendered,  excepting  personal 
transactions  or  communications 
with  the  deceased.  Held,  that  the 
(question  was  proper  in  form,  and 
if  any  improper  e\:  dence  was 
ffiven  under  it,  it  was  defendant's 
duty  to  object  and  move  to  rtrike 
out  so  much  of  the  answer  as 
exceeded  the  legitimate  scope  of 
inquiry.  Id, 

7.  Where,  in  an  action  by  judgment- 
creditors  to  set  aside  a  conveyance 
by  a  husband  through  a  third 
person  to  his  wife,  on  the  around 
that  the  same  was  fraudulent  as 
against  creditors;  it  appeared  that 
the  conveyance  was  for  a  good  con- 
sideration, and  there  was  no  proof 
of  fraudulent  intent  or  of  facts 
from  which  fraudulent  intent 
could  be  inferred.  HM,  that  a  re- 
fusal to  nonsuit  was  error,  although 
as  a^inst  creditors  the  conveyance 
might  have  been  converted  into  a 
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mortgage;  that  such  relief  could 
only  be  giveQ  upon  proper  evi- 
dence in  an  action  where  it  was 
consistent  with  the  case  made  by 
the  complaint  and  embraced  with- 
in the  issues.     lYuesdell  v.  Sarlea. 

164 

8.  In  en  action  by  assignees  for  the 
benefit  of  creaitors,  to  recover 
possession  of  property  covered  by 
the  assignment,  which  had  been 
levied  upon  by  defendant  as  sher- 
iff, by  virtue  of  an  attachment 
against  the  assignor,  the  defendant 
alleged  the  assignment  to  be  fraud- 
ulent and  void  as  to  creditors.  On 
the  trial  defendant  called  the  as- 
signor as  a  witness,  and  after  he 
had  testified  to  facts  and  circum- 
stances, from  which  an  inference 
of  fraud  could  properly  be  drawn, 
he  gave  an  explanation  thereof, 
which,  if  true,  was  sufficient  in 
law.  Defendant  then  rested,  and 
the  court  directed  a  verdict  for 
plaintiff,  on  the  ground  that  de- 
fendant was  bound  by  the  explan- 
atory evidence,  for  the  reason  that 
he  could  not  discredit  or  impeach 
his  own  w^itness.  Hdd^  error:  that 
the  witness  was  to  be  regarded  as 
adverse  to  the  party  calling  him, 
and  the  same  credit  was  not  neces- 
sarily to  be  given  to  the  testimony 
against  that  party,  as  to  that  in  his 
favor;  and  that  it  was  a  proper 
Question  for  the  jury  as  to  what 
degree  of  faith  should  be  given 
under  the  facts  of  the  case  to  the 
explanatory  testimony.  Becker  v, 
Koch,  804. 

9.  II  fieems  the  rule  prohibiting  a 
party  from  impeaching  his  own 
witness  applies  only  to  prevent. 
First.  The  calling  of  witnesses 
to  impeach  the  general  character 
of  the  witness.  Second.  Proof 
of  prior  contradictory  statements 
by  him.  Third.  A  contradiction 
of  the  witness  by  another  when 
the  only  effect  is  to  impeach  and 
not  to  give  material  evidence  upon 
any  issue  in  the  case.    Id. 

10.  Snow  and  ice  which  had  fallen 
from  time  to  time  from  a  barn 
adjoining  the  sidewalk  on  one  of 
defendant's  streets,  had  accumu- 
lated on  the  sidewalk  to  the  height 
of  about  three  feet  above  the  sur- 


face, and  about  two  and  a  half 
feet  above  the  snow  on  the  rest 
of  the  sidewalk.  This  accumu- 
lation had  been  there  about  two 
weeks  when  plaintiff,  in  passing 
over  it,  fell  and  was  injured. 
The  evidence  tended  to  show  that 
this  embankment  of  snow  and  ice 
was  perfectly  visible;  there  was  a 
light  covering  of  recent  snow 
over  the  ice.  Held,  a  refusal  of 
the  court  to  charge,  as  matter  of 
law,  that  it  was  negligence  for 
plaintiff,  under  the  circumstances, 
to  attempt  to  pass  over  the  em- 
bankment was  not  error.  Pom- 
frey  v.  FK.  Saratoga  Springs.  459. 

Bee  Cbiminal  Trial. 


TROY  (CITY  OF). 

1.  In  an  action  in  the  nature  of  a 
quo  warranto  to  determine  the  title 
to  the  office  of  chamberlain  in  the 
city  of  Troy,  it  appeared  that  by 
the  city  charter  Uie  mayor  has 
authority,  in  case  of  a  vacancy  in 
said  office,  to  nominate  for  a  full 
term  of  three  years,  and  also,  in 
case  of  the  absence  of  the  incum- 
bent to  appoint  for  a  temporary 
period.  In  February,  1884,  the 
mayor  addressed  a  communica- 
tion to  the  common  council, 
which  recited  that  C,  the  then 
incumbent  of  the  office,  whose 
term  expired  October  7,  1884, 
"had  abandoned  his  office,  and 
accordinic  to  accounts  had  left  the 
city"  a  defaulter,  and  appointed 
defendant  "to  discharge  the  du- 
ties of  the  office "  miring  the 
absence  of  C.  The  relator  was 
appointed  and  confirmed  as  cham 
berlain  in  May,  1886,  ''for  the 
ensuing  term  of  three  years." 
Held,  that  the  appointment  of  de- 
fendant was  intended  merely  as  a 
temporary  one,  and  if  the  mayor 
had  no  power  to  make  such  an 
appointment  it  was  a  nullity  and 
did  not  enure  as  an  appointment 
for  a  full  term.  P^fpte  ez  reL 
Bridgeman  v.  HaU  170 

2.  In  February,  1885,  another  ao 
tion  in  the  nature  of  a  quo  war- 
ranto was  brought  on  the  relation 
of  the  present  relator  against  de- 
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f  endant.  The  relator  then  claimed 
under  a  nomination  and  appoint- 
ment made  January  15,  1885; 
defendant  claimed  under  the  same 
appointment  upon  which  he  bases 
his  claim  m  this  action.  Judg- 
ment was  rendered  in  that  action 
in  June,  1885,  against  the  relator 
and  in  favor  of  defendant,  but  it 
was  declared  therein  that  it  was 
not  decided  or  intended  to  be  de- 
cided, whether  defendant  was 
legally  chamberlain  under  a  tem- 
porary appointment  or  under  one 
for  a  full  term,  and  the  relator 
was  defeated  on  the  ground  that 
he  had  failed  to  give  a  proper 
bond.  Held,  that  said  judgment, 
while  it  necessarily  determined 
that  defendant's  appointment  was 
valid,  was  not  conclusive  that  it 
was  for  a  full  term,  and  so  the 
judgment  did  not  constitute  an 
estoppel  Id 

8.  The  duty  of  keeping  the  streets 
of  the  city  of  Trojr  in  repair  and 
free  from  obstructions  is,  under  ita 
charter,  a  corporate  duty.  (§15, 
chap.  181,  Laws  of  1816;  ^  2, 
tit  2,  chap.  608,  Laws  of  1870.) 
Kum  V.  my  of  Troy.  844 

4.  The  city  was  not  relieved  from 
the  duty  so  imposed  by  the  crea- 
tion of  the  board  of  police  com- 
missioners under  and  by  the  act 
of  1870  (chap.  520,  Laws  of  ^870); 
even  assuming  that  board  as  so 
constituted  is  an  independent 
body,  not  subject  to  the  control 
of  the  municipal  corporation. 
The  powers  conferred  and  duties 
enjoined  upon  the  police  depart- 
ment by  said  act  in  respect  to  the 
streets  are  auxiliary  only,  not 
exclusive.  Id. 


TRUSTS  AND  TRUSTEES. 

1.  P.,  by  an  instrument  termed  by 
him  therein  his  deed  of  trust,  and 
by  letters  of  instruction  referred 
to  therein,  transferred  to  plaintiff 
certain  securities  and  funds,  in 
trust  to  invest  and  collect  the  in- 
come thereon  during  the  life  of 
P.  to  pay  over  the  income  to  K., 
to  be  by  him  appropriated  for  the 
use  of  four  beneficiaries  named,  I 


and  at  the  death  of  P.  the  princi- 
pal to  be  disposed  in  accordance 
with  instructions  contained  in  a 
writing  sealed  up  and  delivered 
with  the  instrument,  with  direc- 
tions that  it  should  not  be  opened 
until  such  death.  A  fuU  power 
of  revocation  was  reserved,  and  it 
was  provided,  as  a  condition  of  the 
grant,  that  the  beneficiaries  should 
"  have  no  legal  or  equitable  right 
to  the  principal  or  income,"  that 
the  trustee  should  hold,  sublect  to 
the  grantor's  direction  and  con- 
trol, until  his  death ;  it  was  also 
declared  that  if  any  attempt 
should  be  made  to  interfere  with 
the  execution  of  the  trust,  or  to 
claim  the  securities  contrary  to 
the  conditions  of  the  instrument 
that  the  trust  should  at  once  cease 
and  determine.  In  an  action  to 
recover  possession  of  the  securities 
which  had  come  into  the  hands  of 
defendants,  the  executors  of  the 
will  of  P.,  Jield  that  a  valid  trust 
was  fully  and  completely  consti- 
tuted, and  as  the  same  was  not  re- 
voked by  the  settlor  during  his  life 
the  trustee  was  entitled  to  the 
possession  of  the  trust  property  ; 
that  it  was  immaterial  that  the 
grant  was  voluntary  and  without 
consideration;  that  the  declaration 
that  the  beneficiaries  should  have 
no  legal  or  equitable  right  was  not 
intended  as  a  denial  of  an  equit- 
able right  to  enforce  the  trust  as 
against  the  trustee  while  the  settle- 
ment remained  unrevoked,  but 
only  as  a  denial  of  any  right  as 
against  the  settlor;  also  that  the 
validity  of  the  title  of  the  trustee 
was  not  affected  by  the  fact  that 
he  held  subject  to  the  control  and 
du-ection  of  P.;  that  while  the 
trust  continued  and  existed  only 
at  the  will  of  the  settlor  it  was 
good  and  effectual  until  revoked. 
Van  Oott  v.  Prentice,  45 

I.  By  the  sealed  instructions  it  was 
provided  that  the  income  should, 
after  the  death  of  P.,  be  devoted 
to  the  use  of  the  four  beneficiaries 
named,  or  the  survivors  or  sur- 
vivor in  specified  proportions,  the 
principal  to  be  paid  to  them  "  or 
survivor  or  survivors"  in  the 
same  proportions,  when  the 
youngest  shall  come  of  age. 
Ileld^  that  the  survivorship  refer- 
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red  to  was  that  existing  at  the 
death  of  the  settlor  and  so  that 
the  absolute  ownership  was  sus- 
pended only  during  the  contin- 
uance of  two  lives  at  most,  both 
of  which  were  in  being  when  the 
trust  was  created.  Id. 

8.  Tt  was  claimed  that  the  sealed 
paper  was  testamentary  in  its 
character,  and  so  not  legally 
executed.  Held,  untenable;  that 
it  was  a  component  part  of  the 
declaration  of  trust  and  spoke 
from  its  date,  and  the  property 
then  became  vested  in  the  trustee; 
that  the  result  was  not  affected  by 
the  ignorance  of  the  trustee  or  the 
benedciaries  of  the  contents  of  the 
paper  until  the  death  of  P.,  as  it 
was  not  essential  that  the  trustee 
should  know  the  contents  in  ad- 
vance of  the  time  when  they  were 
to  guide  his  action,  and  he  having 
accepted  the  trust  with  full 
knowledge  that  he  was  to  learn 
of  the  ultimate  disposition  of  the 
trust  fund  only  at  that  time,  and 
the  beneficiaries,  when  the  terms 
of  the  trust  were  disclosed,  having 
claimed  its  benefit,  this  was 
sufficient.  Id. 

4.  S.,  by  his  will,  divided  his  resi- 
duary estate  into  sixty  parts,  six 
of  which  he  gave  to  his  son  A., 
an  infant,  for  his  sole  and  separate 
use  and  benefit;  he  appointed 
his  executors,  "guardians  and 
trustees,"  of  the  estate  of  such  of 
his  children  as  should  not  be  of 
the  age  of  twenty-one  at  the  time 
of  his  decease,  to  continue  such 
until  thev  should  respectively 
arrive  at  that  age.  H. ,  one  of  the 
executors  named,  alone  qualified. 
Held,  that  he  was  not  constituted 
by  the  will  a  trustee,  within  the 
meaning  of  the  statute,  but  simply 
guardian,  as  the  will  created  no 
trust,  and  that  the  statutory  pro- 
visions in  regard  to  the  account- 
ings of  testamentary  trustees  were 
not  applicable  to  him.  In  re 
Hawleff.  250 

5.  To  constitute  a  testamentary 
trustee  it  is  necessary  that  some 
express  trust  be  created  by  the 
will;  merely  calling  an  executor 
or  guardian  a  trustee  does  not 
make  him  such.  Id. 


6.  W.  died,  leaving  a  large  amount 
of  real  and  personal  property,  a 
widow  and  no  descendants.  By 
his  will  he  gave  to  his  widow 
absolutely  certain  real  and  per- 
sonal estate  and  a  life  estate  in 
four  lots  in  the  city  of  New  York. 
The  will  contained  seventeen 
clauses,  each  devising  parcels  of 
land  to  his  executors  in  trust,  to 
pay  the  net  income  to  a  person 
named  during  life.  The  land  men- 
tioned in  each  clause  was,  on  the 
death  of  the  life  beneficiary,  de- 
vised to  his  wife  and  heirs,  or 
where  there  was  no  vrife  to  his 
heirs  or  issue.  In  several  of  the 
clauses  was  contained  a  provision 
that  the  issue  of  such  lite  benefi- 
ciaries as  shall  have  died  shall 
take  the  parents'  share.  A  lot  of 
land  was  also  devised  to  P.  in  fee, 
and  one  to  each  of  two  servants 
of  the  testator,  D.  and  C.  By  the 
twenty-fourth  clause  the  testator 
gave  the  residue  of  his  estate,  real 
and  personal,  not  **  bequeathed  in 
fee  or  upon  trust,"  to  his  executors, 
*'  to  use  the  same  as  in  their  judg- 
ment they  deem  to  be  for  the  best 
interest"  of  the  whole  estate;  and, 
to  raise  money  for  that  purpose, 
he  authorized  them  to  mortgage 
**  the  piece  or  parcel  of  land  being 
the  residue  and  remainder"  of 
his  estate,  and  after  paying 
taxes,  etc.,  and  such  amounts  as 
they  might  deem  necessary  for  re- 
pairs, etc.,  "  to  divide  and  pay 
the  remainder  at  anv  time  within 
ten  years  to  each  ana  every  of  my 
legatees  hereinbefore  named,"  ex- 
cept D.  and  C,  "in  the  propor- 
tion in  which  his,  her  or  their 
specified  legacies  hereinbefore 
named  and  bequeathed  bear  to 
each  other,  the  heirs  of  such  lega- 
tee as  may  have  died  to  take  the 
share  which  said  legatee  would,  if 
living,  have  been  entitled."  By 
the  twenty-fifth  clause,  upon  the 
termination  of  the  real  estate  trusts 
where  the  fee  was  undisposed  of, 
the  testator  gave  "the  fee  of  said 
real  estate  trust  property "  to  his 
legatees,  excepting  D.  and  C,  to 
be  divided  among  them  in  the 
same  proportion  as  specified  in 
the  twenty-fourth  clause  ;  the  tes- 
tator declaring  his  meaning  to  be 
to  re^rd  each  of  his  lej^atees,  ex- 
cept D.  and  C,  "  a  legal  heir  "  to 
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his  estate,"  limited  to  the  said  trust 
property  in^the  proportion  named." 
Tlie  real  estate  reierred  to  in  tlie 
twenty-fourth  and  twenty-fiftli 
clauses  consisted  of  the  four  lots 
devised  to  the  widow  for  life.  In 
an  action  broue^ht  after  the  death 
of  the  widow,  &r  partition  of  said 
real  estate,  held  that  under  the 
twenty-fifth  clause  said  real  estate 
was  legally  devised,  the  devisees 
being  the  seventeen  persons  named 
as  beneficiaries  in  the  seventeen 
trusts,  together  with  P. ;  that  the 
proceeds  of  sale  should  be  divided 
among  them,  as  to  the  seventeen 
life  beneficiaries,  in  proportion  to 
the  value  ct  the  specific  real  es- 
tate from  which  they  were  re- 
spectively entitled  to  the  income, 
and  as  to  P. .  in  proportion  to  the 
value  of  the  fee  of  the  land  given 
to  him ;  that  the  only  real  estate 
trust  attempted  to  be  created  by 
the  twenty-fourth  clause  was  to 
mortgage  it,  which  trust  was  in- 
valid because  not  for  the  benefit  of 
legatees  or  for  the  purpose  of  satis- 
fy mg  any  cnarge  upon  the  land 
(1  R.  8.  728,  ^  6.-)) ;  that  even  if 
valid  it  vested  no  estate  in  the 
trustees  (§  56)  but  was  valid  onl^ 
as  a  power,  and  so  in  any  event  it 
did  not  suspend  the  power  of 
alienation,  or  prevent  the  vesting 
of  the  estate  m  the  devisees  men- 
tioned in  the  twenty-fifth  clause. 
Weeks  v.  OormoeU,  825 

7.  The  will  of  C,  after  a  gift  of  his 
residuary  estate  to  his  daughter, 
the  defendant,  and  'Uo  her  heirs 
and  assigns  forever,"  contained 
this  provision  **  I  commit  my 
granddaughter  (plaintiff )  *  *  • 
to  the  charge  and  guardianship  of 
my  daughter.  ♦  ♦  »  I  enjoin 
upon  her  to  make  such  provision 
for  said  grandchild  out  of  my 
residuary  estate  *  ♦  ♦  in  such 
manner  and  at  such  times  and  in 
such  amounts  as  she  may  judge  to 
be  expedient  and  conducive  to  the 
welfare  of  said  grandchild,  and 
her  own  sense  of  justice  and  Chris- 
tian duty  shall  dictate."  In  an  ac- 
tion wherein  the  plaintiff  sought 
to  have  it  adjudicated  that  a  trust 
was  imposea  upon  the  residuary 
estate  for  her  benefit,  and  wherein 
defendant,  by  her  answer,  recog 
Lized  the  moral  obligation  resting 


upon  her  and  averred  her  inten- 
tion of  performing  it.  Ileld^  that 
no  such  trust  was  created,  nor  did 
defendant  take  subject  to  a  charge 
in  favor  of  plaintiff;  but  that  she 
took  an  absolute  title  and  rhe  provi- 
sion to  be  made  for  plaintiff  was 
left  wholly  to  her  discretion,  as  to 
the  amount  and  manner  of  the  pro- 
vision and  the  time  when  it  should 
be  made,  the  exercise  of  which  dis- 
cretion could  not  be  interfered 
with  by  the  court.  Lawrence  v. 
Cooke,  632 


VENDOR  AND  PURCHASER 

1.  Where  a  vendor  brought  an 
action  to  recover  the  price  of 
goods  sold,  and  obtainea  an  at- 
tachment therein,  on  the  ground 
that  the  defendant  had  removed 
and  disposed  of  his  property  with 
intent  to  defraud  his  creditoi*s, 
which  was  levied  on  property  of 
the  defendant,  but  nothing  was 
obtained  by  plaintiff  under  the 
attachment,  and  said  action  was 
subsequently  discontinued,  by 
order  of  the  court,  on  notice  to 
the  defendant;  held^  that  plaintiff 
was  not  precluded  thereby  from 
rescinding  the  sale,  on  the  ground 
that  it  was  induced  by  fraud  on 
the  part  of  the  vendee,  and  from 
brinnng  an  action  to  recover  the 
goods  sold,  in  the  absence  of 
proof  that  the  vendor  brought  the 
first  action  with  knowledge  of  the 
fraud.     Hays  v.  Midas,  602 

2.  Where  a  vendor  of  foods  renders 
accounts  to  the  purchaser  period- 
ically and  the  latter,  after  exami- 
nation, retains  them  without  ob- 
jection, they  constitute  accounts 
stated  and  can  only  be  opened 
and  investigated  upon  proof  of 
fraud  or  mistake.  Manchegter 
Paper  Co,  v.  Mvore,  680 

&  Where  goods  were  delivered 
under  a  contract  by  which  the 
purchaser  agreed  to  pay  the  "rul- 
ing market  rates."  and  it  appeared 
there  were  two  market  rates,  one 
for  goods  of  tlie  kind  bought  of 
importers  and  another  for  them 
as  sold  by  jobbers,  held,  it  was 
competent  to  give  in  evidence  the 
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conversation  of  the  parties  and 
the  surrounding  circumstances 
for  the  purpose  of  showing  which 
of  the  two  was  intended  by  the 
parties.  Id, 

See  Salbb. 


VESSELS. 
See  Navigation. 

WAIVER. 

1.  Where  the  statutory  prohibition 
(Code  of  Civ.  Pro..  §  8*4)  against 
the  disclosure  by  a  physician  of 
information  acquired  by  him  while 
attending  a  patitent  in  his  profes- 
sional capacity,  has  been  expressly 
waived  by  the  patient,  and  the 
waiver  acted  upon,  it  cannot  be 
recalled;  the  information  is  then 
open  to  the  consideration  of  the 
entire  public,  an\d  the  patient  is 
not  privileged  to  forbid  its  repeti- 
tion. dfcKinney  v.  Grand  St, ,  etc. , 
R  R  Oo.  853 

2.  After  the  rendition  of  a  verdict 
of  guilty  in  a  criminal  trial,  at  the 
request  of  defendant's^  counsel, 
the  defendant  was  remanded  until 
a  day  named  for  the  purpose  of  a 
motion  for  arrest  of  judgment  and 
for  a  new  trial;  no  motion  was 
made  by  either  party  on  the  day 
named  or  during  the  term  At 
the  next  term  of  the  court,  the 
same  judge  presiding,  the  district 
attorney  moved  for  iudgment, 
which  was  opposed  on  the  ground 
that  the  court  had  no  jurisdiction. 
Held,  untenable ;  that  it  was 
faiily  to  be  assumed  that  defend- 
ant, by  not  appearing,  or  offering 
to  appear,  on  the  day  named,  and 
by  not  objecting,  waived  the  delay 
within  the  meaning  of  and  as 
authorized  by  the  provision  of 
the  Code  of  Criminal  Procedure 
(§  472),  in  reference  to  the  time 
of  pronouncing  judgment  after  a 
verdict  of  guilty.  People  v.  Ever- 
hardt,  591 

3.  A  party  may  not  receive  and  ac- 
cept the  amount  awarded  to  him 
by  a  judgment  and  appeal  there- 


from; and  when,  after  an  appeal 
has  been  brought,  he  thus  accepts 
the  benefit  of  the  judgment,  he 
thereby  waives  the  appeal  Alex- 
ander V.  Alexander,  643 


WILLS. 

1.  The  will  of  S.,  who  died  leaving 
both  real  and  personal  estate, 
after  providing  for  the  payment  of 
his  debts  and  giving  certain  spe- 
cific legacies,  gave  his  residuary 
estate  to  his  executors  to  sell  and 
dispose  of  the  same  and  divide 
the  proceeds  equally  between  his 
"  wife  and  children,  share  and 
share  alike."  Held^ihsX  the  widow 
was  not  put  to  her  election,  but 
was  entitled  to  dower  in  addition 
to  the  provision  made  for  her  in 
the  will;  that  the  devise  to  the 
executors  was  void  as  a  trust,  but 
valid  as  a  power  in  trust,  and  the 
lands  descended  to  the  heirs,  sub- 
ject to  the  execution  of  the  power; 
and  that  the  execution  of  such 
power  was  not  inconsistent  with 
a  dower  interest,  but  a  sale  would 
be  subject  thereto.  KonvaUnka 
V.  Scfdegd,  125 

2.  8 ,  by  his  will, divided  his  residuary 
estate  into  sixty  parts,  six  of  which 
he  gave  to  his  son  A.,  an  infant, 
for  his  sole  and  separate  use  and 
benefit;  he  appointed  his  execu- 
tors, "guardians  and  trustees," 
of  the  estate  of  such  of  his  chil- 
dren as  should  not  be  of  the  a^ 
of  twenty-one  at  the  time  of  his 
decease,  to  continue  such  until 
they  should  respectively  arrive  at 
that  age.  H.,one  of  the  execu- 
tors named,  alone  qualified.  IIM, 
that  hf^  was  not  constituted  by 
the  will  a  trustee,  within  tiie 
meaning  of  the  statute,  but  sim- 
ply guardian,  as  the  will  created 
no  trust,  and  that  the  statutory 
provisions  in  regard  to  the  ac- 
countings of  testamentary  trustees 
were  not  applicable  to  him.  In  re 
Hatoley.  250 

8.  W.  died,  leaving  a  large  amount 
of  real  and  personal  property,  a 
widow  and  no  descendants  By 
his  will  he  gave  to  his  widow  al)so- 
lutely  certain  real  and  personal 
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estate  and  a  life  estate  in  four  lots 
in  the  city  of  New  Yorls.  The 
will  contained  seventeen  clauses, 
each  devising  parcels  of  land  to 
his  executors  in  trust,  to  pay  the 
net  income  to  a  person  named 
during  life.  The  land  mentioned 
in  eacm  clause  was,  on  the  death 
of  the  life  beneficiary,  devised  to 
his  wife  and  heirs,  or  where  there 
was  no  wife  to  his  heirs  or  issue. 
In  several  of  the  clauses  was  con- 
tained a  provision  that  the  issue 
of  such  life  beneficiaries  as  shall 
have  died  shall  take  the  parents' 
share.  A  lot  of  land  was  also 
devised  to  P.  in  fee,  and  one  to 
each  of  two  servants  of  the  tes- 
tator, D.  and  C.  By  the  twenty- 
fourth  clause  the  testator  gave  the 
residue  of  his  estate,  real  and 
personal,  not  **  bequeathed  in  fee 
or  upon  trust,"  to  his  executors, 
"  to  use  the  same  as  in  their  judg- 
ment they  deem  to  be  for  the  best 
interest "  of  the  whole  estate ;  and, 
to  raise  money  for  that  purpose, 
he  authorized  them  to  mortgage 
**  the  piece  or  parcel  of  land  being 
the  residue  and  remainder  "  of  his 
estate,  and  after  paying  taxes, 
etc.,  and  such  amounts  as  they 
might  deem  necessary  for  repaire, 
etc.,  "  to  divide  and  pay  the 
remainder  at  any  time  within 
ten  years  to  each  and  every  of  my 
legatees  hereinbefore  named,"  ex- 
cept D.  and  C,  "in  the  propor- 
tion in  which  his,  her  or  their 
specified  legacies  hereinbefore 
named  and  bequeathed  bear  to 
each  other,  the  heirs  of  such 
legatee  as  may  have  died  to  take 
the  share  which  said  legatee 
would,  if  living,  have  been  en- 
titled." By  the  twenty-fifth  clause, 
upon  the  termination  of  the  real 
estate  trusts  where  the  fee  was 
undisposed  of,  the  testator  gave 
''  the  fee  of  said  real  estate  trust 
property  "  to  his  legatees,  except- 
ing D.  and  C,  to  be  divided 
among  them  in  the  same  propor- 
tion as  specified  in  the  twenty- 
fourth  clause;  the  testator  de- 
claring his  meaning  to  be  to 
regard  each  of  his  legatees,  except 
D.  and  C  ,  "  a  legal  heir  "  to  his 
estate,  "limited  to  the  said  trust 
property  in  the  proportion  named." 
The  real  estate  referred  to  in  the 
twenty-fourth    and    twenty-fifth 
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I  clauses  consisted  of  the  four  lots 
devised  to  the  widow  for  life. 
In  an  action  brought  after  the 
death  of  the  widow,  for  partition 
of  said  real  estate,  lield^  that  under 
the  twenty-fifth  clause  said  real 
estate  was  legally  devised,  the 
devisees  being  the  seventeen  per- 
sons named  as  beneficiaries  in  the 
seventeen  trusts,  together  with  P.; 
that  the  proceeds  of  sale  should 
be  divided  among  them,  as  to  the 
seventeen  life  beneficiaries,  in 
proportion  to  the  value  of  the 
specific  real  estate  from  which 
they  were  respectively  entitled  to 
the  income,  and  as  to  P.,  in  pro- 
portion to  the  value  of  the  fee  of 
'  the  land  given  to  him;  that  the 
only  real  estate  trust  attempted  to 
be  created  by  the  twenty-fourth 
clause  was  to  mortgage  it,  which 
trust  was  invalid  because  not  for 
the  benefit  of  Icj^atees  or  for  the 
purpose  of  satisfying  any  charge 
upon  the  land  (1  R.  S.  728,  §  55); 
that  even  if  valid  it  vested  no 
estate  in  the  trustees  (§  6(5)  but  was 
valid  only  as  a  power,  and  so  in 
any  event  it  did  not  suspend  the 
power  of  alienation,  or  prevent 
the  vesting  of  the  estate  in  the 
devisees  mentioned  in  the  twenty- 
fifth  clause.  Weeks  v.Carnwell.  325 

4.  The  will  of  M.  gave  to  his  execu- 
tors certain  portions  of  his  estate 
in  trust  **to  receive  the  rents,  in- 
terest and  income,"  and  to  apply 
the  net  amounts  thereof  ^to  the 
use  of  the  testator's  widow  "during 
her  life,  remainder  to  beneficiaries 
named.  The  testator  died  during 
the  night  of  April  20,  1881.  The 
trust  fund  included  certain  shares 
of  stock  of  the  P.  R.  R.  Co.  On 
April  14,  1881,  a  dividend  of 
$25,000  was  declared  on  this 
stock,  "payable  May  2,  1881." 
On  final  accounting  the  executors 
charged  themselves  with  this  sum, 
treating  the  dividend  as  principal. 
Eeld,  no  error;  that  as  soon  as  the 
dividend  was  declared  the  owner 
of  the  shares  was  entitled  to  it, 
and  it  became  part  of  his  estate; 
that  the  fact  it  was  made  payable 
at  a  future  time  was  immaterial, 
that  the  dividends  to  which  the  life 
tenant  was  entitled  as  income  were 
only  those  declared  after  the  testa- 
tor s  death.    Fn  re  Kemochan,   618 
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5.  On  the  same  principle,  held,  that 
the  widow  wiis  entitled  to  the 
whole  of  an  extra  dividend,  de- 
clared after  such  death,  although 
made  from  net  earnings  accumu- 
lated before  that  time;  that,  when- 
ever earned,  they  were  not  profits 
until  so  declared.  Id. 

6.  By  the  will  Mrs.  M.  was  appointed 
executrix;  she  duly  qualified  and 
acted  as  such.  The  will  contained 
a  direction  that  each  executor  and 
trustee  other  than  his  wife,  "do 
receive  and  take  the  full  rate  of 
commissions  provided  by  law  for 
each  executor,"  substantially  the 
whole  income  of  the  estate  was 
given  to  her.  Held,  that  she  was 
not  entitled  to  commissions  as  it 
was  the  intention  of  the  testator 
to  exclude  her  from  compensa- 
tion. Id, 

7.  The  will  of  C,  after  a  gift  of  his 
residuary  estate  to  his  daughter, 
the  defendant,  and  '*  to  her  heirs 
and  assigns  forever,"  contained 
this  provision  "I  commit  my 
granddaughter  (plaintiff)  ♦  ♦  ♦ 
to  the  charge  and  guardianship  of 
my  daughter.  ♦  »  ♦  I  enjoin 
upon  her  to  make  such  provision 
for  said  grandchild  out  of  my 
residuary  estate  ♦  ♦  ♦  in  such 
manner  and  at  such  times  and  in 
such  amounts  as  she  may  judge  to 
be  expedient  and  conducive  to  the 
welfare  of  said  grandchild,  and 
her  own  sense  of  justice  and  Chris- 
tian duty  shall  dictate. "  In  an  ac- 
tion wherein  the  plaintiff  sought 
to  have  it  adjudicated  that  a  trust 
was  imposed  upon  the  residuary 
estate  for  her  benefit,  and  wherein 
defendant,  by  her  answer,  recog- 
nized the  moral  obligation  resting 
upon  her  and  averred  her  inten- 
tion of  performing  it.  Held,  that 
no  such  trust  was  created,  nor  did 
defendant  take  subject  to  a  charge 
in  favor  of  plaintiff;  but  that  she 
took  an  absolute  title,  and  the  pro- 
vision to  be  made  for  plaintiff  was 
left  wholly  to  her  discretion,  as  to 
the  amount  and  manner  of  the 
provision  and  the  time  when  it 
should  be  made,  the  exercise  of 
which  discretion  could  not  be  in- 
terfered with  by  the  court.  Law- 
rence V.  Cooke,  682 


WITNE8BBS. 

1.  In  an  action  by  assignees  for  the 
benefit  of  creditoi-s,  to  recover 
possession  of  property  covered 
by  the  assignment,  which  had 
been  levied  upon  by  defendant  as 
sheriff,  by  virtue  of  an  attach- 
ment against  the  assignor,  the 
defendant  alleged  the  assignment 
to  be  fraudulent  and  void  as  to 
creditors.  On  the  trial  defendant 
called  the  assignor  as  a  witness, 
and  after  he  had  testified  to  facts 
and  circumstances,  from  which 
an  inference  of  fraud  could  prop- 
erly be  drawn,  he  gave  an  expla- 
nation thereof,  which,  if  true, 
was  suflacient  in  law.  Defendant 
then  rested,  and  the  court  directed 
a  verdict  for  plaintiff,  on  the 
ground  that  defendant  was  bound 
by  the  explanatory  evidence,  for 
the  reason  that  he  could  not  dis- 
credit or  impeach  his  own  witness. 
Held,  error ;  that  the  witness  was 
to  be  regarded  as  adverse  to  the 
party  calling  him,  and  the  same 
credit  was  not  necessarily  to  be 
given  to  the  testimony  against 
that  party,  as  to  that  in  his  favor; 
and  that  it  wns  a  proper  question 
for  the  jury  as  to  what  degree  of 
faith  should  be  given  under  the 
facts  of  the  case  to  the  explana- 
tory testimony.     Becker  v.  JToc/t, 

894 

2.  It  seems^  the  rule  prohibiting  a 
party  from  impeaching  his  own 
witness  applies  only  to  prevent. 
First.  The  calling  of  w^itnesses  to 
impeach  the  general  character  of 
the  witness.  Second.  Proof  of 
prior  contradictory  statements  by 
him.  Third.  A  contradiction  of 
the  witness  by  another  when  the 
only  effect  is  to  impeach  and  not 
to  give  material  evidence  upon 
any  issue  in  the  case.  Id. 

Competency  of,  nnder  neeiion 

829  of  Code  of  CivU  Procedure. 
See  Nearpaeey,  GUman,  506 


Y0NKER8  (CITY  OP). 

1.  Plaintiff  was  riding  along  one  of 
defendant's  streets,  the  road-bed 
of  which  was  thirty  feet  wide, 
macadamized  and  in  good  con- 
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dilion.  On  one  side,  where  the 
street  was  graded  up  about  twelve 
feet,  there  was  a  sidewalk  ten 
feet  wide,  separated  from  the 
road-bed  by  a  curbstone  eight 
inches  high.  There  was  no  fence, 
wall  or  other  obstruction  to  guard 
the  outer  edge  of  the  sidewalk. 
The  horse  attached  to  the  wagon 
in  which  plaintiff  was  riding  be- 
came frightened  and  commenced 
to  shv,  and,  spite  of  the  efforts  of 
the  driver,  went  over  the  curb- 
stone and  sidewalk  and  down  the 
embankment,  carrying  the  wagon 
and  plaintiff  with  him.  In  an 
action  to  recover  damages,  for 
injuries  received  by  plaintiff,  it 
appeared  that  the  street  had  been 
in  the  same  condition  since  its 


opening,  over  ten  years  before, 
and,  so  far  as  appeared,  no  similar 
accident  had  occurred.  Held, 
that  defendant  was  not  liable; 
that  the  accident  was  one  of  a 
class  so  rare,  unexpected  and 
unforeseen,  defendant  could  not 
be  charged  with  negligence  for  a 
failure  to  guard  against  it.  Hub- 
bed  V.  City  of  Yonkera.  434 

.  Also  Jield^  the  principle  was  not 
altered  by  a  provision  in  defend- 
ant's charter,  giving  it  power, 
through  its  common  council,  **  to 
compel  or  cause  the  making  and 
repairing  of  railings  at  exposed 
places  in  the  streets;"  that  as 
regards  travel  on  the  street  this 
was  not  an  exposed  place.        Id. 


4.  ^-  ^'  ^' 
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